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AT  THE 


January  Term,  iqo6. 


Hay,  Respondent,  vs.  City  of  Bababoo,  Appellant 

November  16, 1905— January  80, 1906, 

(1-12)  Municipal  corporations:  Injuries  from  defective  sidewalks: 
Primary  liability  of  lotowners:  Statutes:  Construction:  Re- 
peal by  implication:  Notice  of  injury:  Presentation  of  claim: 
Statute  of  limitations:  Adoption  of  general  charter  provisions: 
Amendment.  (13-17)  Appeal:  Reversal  of  judgment:  Near 
trial,  when  ordered:  Direction  of  judgment:  Judgment  notwith- 
standing verdict. 

L  A  city  charter  provision  making  It  the  duty  of  the  owners  or 
occupants  of  premises  In  front  of  which  sidewalks  are  locate* 
to  keep  such  walks  In  repair  or  pay  the  expenses  Incurred  by 
the  municipality  in  doing  so,  does  not  Impliedly  make  suchi 
owners  or  occupants  liable  to  travelers  for  injuries  occasioned' 
by  the  walks  being  out  of  repair. 

2.  If,  in  addition  to  the  duty  mentioned  in  the  foregoing  paragraph, 

the  charter  provides  that  in  case  of  an  Injury  to  person  or 
property  by  reason  of  any  defect  in  a  sidewalk  for  which  the 
city  would  be  liable,  arising  from  or  produced  by  the  wrong, 
default,  or  negligence  of  any  person  other  than  the  city,  the 
guilty  person  shall  be  primarily  liable  therefor,  and  the  city 
shall  not  be  liable  therefor  in  advance  of  the  exhaustion  by 
the  injured  person  of  all  legal  remedies  to  enforce  the  private 
liability,  such  liability  is  not  deemed  to  be  one  of  the  char* 
acter  of  that  created  by  sec.  1339,  Stats.  1898,  but  to  be  one 
grounded  on  common-law  principles  and  so  existing  independ- 
ently of  statute. 

3.  Charter  provisions  of  the  sort  mentioned  in  paragraphs  1  and  2 

aforesaid  do  not  give  rise  to  any  liability  either  public  or  pri- 
vate to  one  injured  by  reason  of  a  defective  sidewalk.    Re- 
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sponsibllity  for  the  results  to  person  or  property  from  faulty 
construction  of  sidewalks  or  want  of  repair  thereof  rests 
wholly  on  sec  1339,  Stats.  1896,  while  responsibility  for  the 
results  to  person  or  property  of  active  wrongdoing  creating  a 
nuisance  rests  on  the  common  law.  Such  provisions  as  those 
mentioned  In  paragraph  2  deal  with  the  latter. 

4.  A  provision  such  as  that  mentioned  In  paragraph  2,  given  effect 
broadly,  would  materially  modify  sec.  1339,  Stats.  1898.  It 
should  be  strictly  construed,  first,  because  it  would  operate  to 
vary  the  common  law  as  to  personal  liability;  second,  it  would 
to  some  extent  repeal  sec.  1339,  Stats.  1898. 

6.  Repeals  and  modifications  of  existing  laws  by  implication  are 
never  favored.  In  case  of  a  seeming  conflict  between  two  leg- 
islative enactments,  all  rules  for  judicial  construction  are  to  be 
applied  to  the  end  that  they  may  be  reconciled  before  reaching 
a  conclusion  that  the  one  repeals  or  modifies  the  other. 

6.  Nothing  short  of  language  unmistakably  creating  a  liability  of 

the  owner  or  occupant  of  premises,  in  front  of  which  a  side- 
walk Is  located,  for  damages  to  person  or  property  caused  by 
the  insufficiency  of  such  walk,  and  making  such  liability  super- 
sede to  any  extent  that  of  the  city  under  sec.  1339,  Stats.  1893, 
can  legitimately  be  given  that  effect 

7.  The  last  foregoing  rule  is  satisfied  by  provisions  in  the  charter 

of  the  city  of  Fond  du  Lac,  treated  in  Hiner  v.  Fond  du  Lac, 
71  Wis.  74,  and  similar  cases,  but  not  by  provisions  in  the 
charter  of  the  city  of  Janesville,  treated  in  Selleck  v.  Tollman, 
93  Wis.  246,  and  similar  cases. 

8.  The  notice  required  by  sec.  1339,  Stats.  1898,  to  be  given  the 

municipality  in  case  of  injury  to  a  person  by  reason  of  want 
of  repair  of  a  sidewalk  is  a  requisite  to  the  creation  of  a  right 
to  compensation  for  injury. 
3.  A  charter  provision  prohibiting  the  enforcement  of  such  a  right 
as  that  mentioned  in  paragraph  8,  except  by  presentation  of 
the  claim  to  the  city  council,  and  in  case  of  adverse  action  an 
■appeal  to  the  circuit  court,  regulates  the  remedy,  and  is  per- 
missible under  the  rule  that  the  legislature  may  take  away 
the  ordinary  remedy  for  the  enforcement  of  a  right  so  long 
as  it  affords  another  which  is  adequate. 
10.  A  charter  provision,  in  addition  to  the  one  regulating  the  rem- 
edy, that  no  action  shall  be  maintained  against  the  city  to  en- 
force any  tortious  liability,,  unless  a  notice  in  writing  signed 
by  the  person  Injured,  or  claiming  to  be  injured,  of  the  wrong 
•and  circumstances  thereof  and  amount  of  damages  claimed, 
shall  be  presented  to  the  council  within  ninety  days  after  the 


SO]  JANUARY  TERM,  1906.  8 

Hay  y.  Baraboo,  127  Wis.  1. 

occurrence  creating  the  damage,  bears  on  the  remedy  and  is  a 
statute  of  limitations. 
1L  Provisions  such  as  are  mentioned  in  tfae  eighth,  ninth,  and  tenth 
paragraphs  constitute  a  complete  system  as  to  statutory  lia- 
bility. One  is  essential  to  the  right.  The  other  relates  to  the 
procedure  for  the  enforcement  of  the  right  The  third  fixes 
the  time  within  which  the  remedy  Is  available,  and  at  the 
expiration  thereof,  in  legal  effect,  extinguishes  the  right 

12.  Adoption  by  a  city  existing  under  a  special  charter  of  a  part  of 

the  general  charter,  pro  tanto  amends  the  former  and  renders 
It  to  that  extent  subject  to  further  amendment  by  legislative 
action  alone  to  change  the  part  so  adopted. 

13.  Upon  the  reversal  of  a  judgment  by  this  court  the  case  is  re- 

quired to  be  remanded  for  a  new  trial  only  when  necessary, 
and  that  condition  is  always  deemed  to  exist,  as  to  a  jury 
case,  when,  under  any  circumstances,  a  new  trial  might  result 
otherwise  than  in  such  a  judgment  being  awarded  as  would 
have  been  rendered  before  had  that  fatal  error,  or  errors,  not 
been  committed. 

14.  The  practice  rule  that  it  is  not  permissible  for  a  defendant  to 

have  Judgment  in  the  trial  court  notwithstanding  the  verdict, 
and,  to  the  extent  indicated,  the  one  that  a  Judgment  in  a 
jury  case  after  trial  can  only  be  legitimately  granted  on  a 
verdict  which  will  support  It,  are  obsolete. 

15.'  A  verdict  having  been  rendered,  which  upon  its  face  is  contrary 
to  the  undisputed  evidence,  it  may  be  changed  upon  motion  to 
correspond  with  the  established  state  of  the  case  and  a  judg- 
ment be  rendered  thereon,  or  Judgment  may  be  rendered  upon 
motion  of  the  party  against  whom  the  erroneous  verdict  stands 
notwithstanding  the  same.  In  the  event  of  the  proper  motion 
being  made  in  either  case  in  the  circuit  court  and  denied  and 
of  judgment  being  rendered  according  to  the  erroneous  ver- 
dict, and  the  same  being  reversed  upon  appeal  to  this  court, 
the  cause  may  he  remanded  with  directions  to  grant  the  mo- 
tion and  render  Judgment  accordingly. 

16.  The  last  foregoing  rule  is  based  on  the  theory  that  a  motion 
having  been  made  in  the  court  below  enabling  such  court  to 
pass  upon  the  identical  question  decided  here  and  requiring  a 
reversal,  the  proper  solution  of  which  question  in  the  first  in- 
stance must  necessarily  have  terminated  the  litigation,  the  pre- 
vailing party  on  appeal  is  entitled  to  have  the  error  fully  cor- 
rected, which  can  only  be  done  by  requiring  the  lower  court 
to  pass  upon  such  question  as  it  should  have  done  originally, 
and  te  close  the  case  accordingly. 
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17.  The  rule  stated  Is  extended  beyond  situations  to  which  it  has 
previously  been  applied,  so  that  in  case  of  a  motion  for  the 
direction  of  a  verdict  at  the  close  of  the  evidence  being  denied 
and  a  verdict  being  rendered  for  the  adverse  party,  and  its 
being  held  upon  appeal  that  the  motion  should  have  been 
granted,  and  for  reasons  necessarily  precluding  the  losing  party 
from  securing  any  different  result  by  another  trial  than  the 
one  that  would  have  necessarily  followed  a  correct  decision  of 
the  motion  in  the  first  Instance,  this  court  may  cause  the  liti- 
gation to  be  terminated  in  the  court  below  without  a  new  trial, 
to  that  end  remanding  the  cause  with  directions  to  grant  the 
motion  previously  denied,  and  to  render  Judgment  accordingly. 
[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  Ray  Stevens,  Circuit  Judge.    Reversed. 

Action  to  recover  compensation  for  personal  injuries  al- 
leged to  have  been  sustained  by  reason  of  an  insufficient  side- 
walk in  the  defendant  city. 

Omitting  formal  matters,  the  circumstances  relied  upon 
for  a  cause  of  action,  as  alleged,  were  these:  October  22, 
1902,  about  7  o'clock  p.  m.,  plaintiff  while  traveling  along 
the  sidewalk  on  the  westerly  side  of  Grove  street  in  the  de- 
fendant city,  in  the  exercise  of  ordinary  care,  at  a  point  spe- 
cifically mentioned,  fell  and  was  greatly  injured  by  reason 
of  the  insufficiency  and  want  of  repair  of  such  walk.  The 
insufficiency  of  the  walk  consisted  of  a  hole  therein  produced 
by  the  removal  of  one  of  the  decking  boards  about  eight 
inches  wide  and  four  feet  long.  Without  fault  on  her  part, 
plaintiff  stepped  into  such  hole  and  was  thereby  thrown 
down  and  her  right  leg  between  the  knee  and  ankle  injured, 
her  body  and  her  right  arm  bruised,  and  she  was  otherwise 
severely  injured,  to  her  damage  in  the  sum  of  $5,000.  The 
defendant,  through  its  officers  having  charge  of  such  matters, 
knew  of  such  defective  condition  for  several  months  prior  to 
the  injury.  October  31,  1902,  plaintiff  caused  written  no- 
tice of  the  injury  to  be  personally  served  on  the  mayor  and 
clerk  of  the  city,  stating  the  time  and  place  of  the  injury,  the 
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insufficiency  and  want  of  repair  causing  the  same,  and  that 
she  claimed  satisfaction  for  her  injury.  January  28,  1903, 
plaintiff  caused  a  written  notice  of  her  claim  to  be  served  per- 
sonally on  the  mayor  and  clerk  of  the  defendant,  and  to  be 
filed  with  the  city  clerk,  stating  the  time  and  place  of  the 
injury  and  describing  the  insufficiency  which  caused  it>  and 
the  amount  of  damages  sustained.  March  26,  1903,  her 
claim  was  duly  rejected  by  the  city,  and  two  days  thereafter 
notice  of  such  rejection  was  served  upon  plaintiff.  April 
14th  thereafter  plaintiff  duly  appealed  to  the  circuit  court 
from  such  disallowance,  giving  notice  and  filing  a  bond  as 
required  by  law  in  such  cases.  The  damages  claimed  were 
for  $5,000. 

The  defendant  answered  putting  in  issue  the  allegations  to 
the  effect  that  sec.  1339,  Stats.  1898,  respecting  the  service 
of  written  notice  of  the  injury  was  complied  with,  and  alleg- 
ing ad  follows:  No  statement  in  writing  was  presented  to 
the  common  council  in  accordance  with  sec*  26,  subch.  XII, 
ch.  21,  Laws  of  1882 ;  sees.  6-8,  subch.  V,  ch.  21,  Laws  of 
1882,  regulating  the  subject  of  disallowance  of  such  claims 
by  the  defendant  and  appeals  therefrom  were  not  complied 
with,  particularly  in  that  the  bond  therein  required  was  not 
given;  the  time  for  presenting  the  alleged  claim  under  sec 
26  aforesaid  expired  January  20,  1903.  Plaintiff  having 
failed  to  comply  with  the  requirements  of  defendant's  char- 
ter referred  to,  no  claim  on  the  part  of  the  j>laintiff  was  ever 
perfected  against  the  city  for  the  alleged  injury.  Sees.  28, 
29,  subch.  XII,  of  the  aforesaid  law  imposed  upon  the  owner 
or  occupant  of  property  abutting  on  a  street  the  duty  of  keep- 
ing the  sidewalk  in  repair.  -The  premises  in  front  of  which 
the  injury  is  alleged  to  have  occurred  were  occupied  by  a 
tenant  of  the  owner.  It  was  his  duty  to  keep  the  sidewalk  in 
a  safe  condition.  The  remedies  against  him  and  his  landlord 
have  not  been  exhausted.  The  alleged  injuries  were  caused 
by  plaintiff's  want  of  ordinary  care.     She  knew  of  the  con- 
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dition  odf  the  walk,  but  proceeded  thereon  regardless  of  the 
existence  of  the  defects  therein. 

At  the  commencement  of  the  trial  there  was  a  demurrer  to 
the  complaint  ore  temis,  based  on  the  theory  that  whereas  the 
city  adopted  sees.  925—58  to  925—60,  Stats.  1898,  a  part  of 
the  general  city  charter  law,  the  effect  thereof  was  to  substi- 
tute the  adopted  portion  of  the  general  charter  in  place  of 
sec  8,  subch.  V,  of  the  city  charter,  leaving  sec.  26  of  subch. 
XII  of  the  city  charter  still  in  force,  and  that  such  provision 
governed  the  subject  of  enforcing  such  a  claim  against  the 
city;  that  the  charter  was  amended  by  the  adoption  of  the 
general  charter  provision,  as  aforesaid,  in  March,  1898,  be- 
fore the  Statutes  of  1898  went  into  effect 

At  the  close  of  plaintiff's  case  there  was  a  motion  made  for 
the  direction  of  a  verdict,  which  was  denied.  At  the  close 
of  all  the  evidence  there  was  a  motion  made  for  a  verdict  in 
favor  of  the  defendant,  which  was  denied.  The  cause  was 
submitted  to  the  jury  upon  the  evidence  under  instructions, 
resulting  in  a  verdict  in  plaintiff's  favor  for  $500.  Proper 
motions  were  made  and  exceptions  taken  to  preserve  for  re- 
view questions  treated  in  the  opinion.  Judgment  was  ren- 
dered in  plaintiff's  favor  upon  the  verdict,  and  defendant  ap* 
pealed. 

John  M.  Kelley,  attorney,  and  F.  R.  Bentley,  of  counsel,, 
for  the  appellant 

Daniel  H.  Grady,  for  the  respondent 

The  following  opinion  was  filed  December  12,  1905 : 

Marshall,  J.  Appellant's  charter  at  sec.  29,  subch.  XII, 
ch.  21,  Laws  of  1882,  provides  that  "the  duty  of  always  keep- 
ing the  sidewalks  ...  on  or  adjacent  to  the  lots  and  prem- 
ises of  any  person,  in  safe  condition  and  good  repair,  ia 
hereby  expressly  enjoined  and  imposed  upon  all  owners  or 
occupants  of  said  lots  and  premises,"  and  the  preceding  sec- 
tion provides  that  "in  case  of  injury  or  damage  by  reason  of 
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insufficient,  defective  or  dangerous  condition  of  [a]  .  .  . 
sidewalk  .  .  .  produced  or  caused  by  the  wrong,  neglect  of 
duty,  default  or  negligence  of  any  person  or  corporation,  such 
person  or  corporation  shall  be  primarily  liable  for  all  dam- 
ages for  such  injury,  in  suit  for  the  recovery  thereof  by  the 
person  sustaining  such  damages,  and  the  city  shall  not  be  lia- 
ble therefor  until  all  legal  remedies  shall  have  been  exhausted 
to  collect  such  damages  from  such  person  or  corporation." 

The  evidence  tended  to  show  that  the  injury  complained  of 
was  caused  by  the  defective  condition  of  a  sidewalk  in  front 
of  occupied  premises,  and  that  no  effort  was  made  by  re- 
spondent prior  to  the  commencement  of  this  action,  or  at  any 
time,  to  recover  hear  damages  of  such  occupant  or  the  owner 
of  such  premises.  The  complaint,  as  indicated  by  the  state- 
ment, was  barren  of  all  allegations  in  respect  to  liability  of 
such  owner  or  occupant 

Counsel  for  appellant  insist  that  under  the  circumstances 
stated  the  trial  court  should  have  sustained  the  demurrer  to 
evidence,  and  failing  in  that  should  have  granted  the  motion 
for  a  verdict  at  the  close  of  respondent's  evidence  in  chief, 
and  failing  in  that  should  have  granted  the  motion  for  a  ver- 
dict at  the  close  of  all  the  evidence.  That  is  grounded  on 
Amos  v.  Fond  du  Lac,  46  Wis.  695,  1  N.  W.  346 ;  Hiner  v. 
Fond  du  Lac,  71  Wis.  74,  36  N.  W.  632 ;  Henker  v.  Fond 
du  Lac,  71  Wis.  616,  31  N.  W.  187 ;  Devine  v.  Fond  du  Lac, 
113  Wis.  61,  88  N.  W.  913;  Gordon  v.  Sullivan,  116  Wis.- 
543,  93  N.  W.  457.  On  the  other  hand  counsel  for  respond- 
ent argue  that  the  provisions  of  the  charter  referred  to  are 
entirely  unlike  those  in  the  charter  of  the  city  of  Fond  du 
Lac;  that  they  are  in  all  essential  particulars  like  those  in 
the  charter  of  the  city  of  Green  Bay  and  in  that  of  the  city 
of  JanesviUe,  which  have  been  held  to  permit  of  enforcing 
the  city  liability  in  a  case  like  this  without  reference  to  any 
liability  of  the  owner  or  occupant  of  the  premises  in  front  of 
which  the  injury  occurred.     Toutloff  v.  Oreen  Bay,  91  Wis. 
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490,  65  N.  W.  168;  Selleck  v.  Tollman,  93  Wis.  246,  67  N. 
W.  36. 

In  the  Green  Bay  charter  the  only  provisions  bearing  on 
the  subject  here  were :  First,  one  giving  the  city  full  author- 
ity to  control  and  repair  the  sidewalks.  Subd.  40,  sec  3, 
subch.  IV,  ch.  169,  Laws  of  1882.  Second,  one  whereby  the 
expense  of  keeping  sidewalks  in  .repair  was  made  chargeable 
to  abutting  lots,  and  the  duty  of  keeping  the  sidewalks  in  a 
safe  condition  and  good  repair  was  enjoined  upon  the  owners 
or  occupants  of  lots.  Sec  5,  subch.  VI.  Third,  one  mak- 
ing it  the  duty  of  the  street  superintendent  to  inspect  the 
walks  from  time  to  time  as  needed,  and  properly  repair  all 
defects  not  requiring  an  outlay  exceeding  $5  in  any  one  in- 
stance, and  in  other  circumstances  to  make  the  repairs  in 
case  of  the  owner  of  the  lot  neglecting  to  make  them  within 
twenty-four  hours  after  being  notified  so  to  do,  the  expense 
in  any  case  being  chargeable  against  the  lot.  Sec  7,  subch. 
VI.  The  court  reached  the  conclusion  that  the  liability  of 
the  lotowner  was  to  the  city  only,  and  merely  to  repair  the 
walk  when  ordered  to  do  so' or  to  pay  the  expenses  thereof. 
There  was  no  expression  in  the  charter  anywhere,  in  terms 
or  in  effect,  that  he  should  be  liable  primarily  or  otherwise 
directly  to  a  traveler  injured  by  a  want  of  repair  of  the  walk. 

In  the  Janesville  charter  considered  in  Selleck  v.  Tollman, 
supra,  there  were  provisions,  in  effect,  as  it  was  said,  the 
same  as  in  the  Green  Bay  charter.  The  city  was  given  abso- 
lute control  over  the  streets  with  power  to  -improve  the  same 
for  public  use,  but  as  to  the  making  of  sidewalks  only  at  the 
expense  of  the  owners  of  abutting  lots.  Sec  1,  subch.  VII, 
ch.  221,  Laws  of  1882,  and  subd.  4,  sec  23.  The  duty,  in 
case  of  the  construction  of  a  sidewalk,  of  making  it  reason- 
ably safe  and  suitable  for  public  travel  and  keeping  it  in  such 
condition,  was  imposed  on  the  city  by  sec  1339,  Stats.  1898, 
unaffected  by  any  charter  provision,  since  there  was  nothing 
therein  creating  such  duty  nor  any  inconsistent  with  the  gen- 
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eral  law.  Kittredge  v.  Milwaukee,  26  Wis.  46 ;  Harper  v. 
Milwaukee,  30  Wis.  365 ;  Ripon  v.  Bittel,  30  Wis.  614,  617 ; 
Hincks  v.  Milwaukee,  46  Wis.  559,  567,  1  N.  W.  230;  Hus- 
ton v.  Fort  Atkinson,  56  Wis.  350,  14  N.  W.  444.  Those 
cases  show  clearly  that  it  has  not,  since  the  inception  of  our 
system  of  statutory  liability  of  municipalities  for  reasonably 
safe  condition  for  public  use  of  streets  and  sidewalks,  been 
supposed  to  be  necessary  to  search  a  city  charter  in  any  case 
to  discover  whether  such  liability  was  imposed  thereby  or 
not  Charter  provisions  in  respect  to  the  matter  have  been 
examined  only  to  discover  whether  the  general  law  on  the  sub- 
ject in  any  particular  was  modified  or  repealed. 

On  the  subject  of  liability  of  lotowners  for  damages  as  re- 
gards sidewalks,  sea  19,  subch.  XII,  ch.  221,  aforesaid  pro- 
vided, if  not  repealed,  as  follows : 

"Whenever  any  injury  shall  happen  to  persons  or  property 
in  said  city,  by  reason  of  any  defect  in  any  street,  sidewalk, 
alley  or  public  ground,  or  from  any  other  cause  for  which 
the  said  city  would  be  liable,  and  such  defect  or  other  cause 
of  such  injury  shall  arise  from  or  be  produced  by  the  wrong, 
default  or  negligence  of  any  person  or  corporation  other  than 
said  city,  such  person  or  corporation,  so  guilty  of  such  wrong, 
default  or  negligence,  shall  be  primarily  liable  for  all  dam- 
ages for  such  injury,  and  the  said  city  shall  not  be  liable 
therefor  until  after  all  legal  remedies  shall  have  been  ex- 
hausted to  collect  such  damages  from  such  person  or  corpora- 
tion." 

By  sec  3,  ch.  102,  Laws  of  1889,  amending  subd.  4,  sec. 
23,  aforesaid,  there  was  imposed  on  lotowners  the  duty  of 
repairing  sidewalks  in  front  of  their  premises  more  specific- 
ally than  before,  this  language  being  used :  "It  shall  be  the 
duty  of  the  owner  or  owners  of  each  lot  or  parcel  of  land 
abutting  upon  any  street  within  the  city  to  .  .  .  keep  in  re- 
pair, at  his  or  their  own  expense,  a  standard  sidewalk  in 
front  of  said  lot  or  parcel  of  land,  and  if  no  standard  side- 
walk shall  have  been  fixed  for  said  street,  or  that  part  thereof, 
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where  the  land  of  such  owner  or  owners  is  situated,  then  such 
a  good  and  sufficient  sidewalk  as  shall  be  approved  by  the 
street  commissioner.  Whenever  the  owner  or  owners  of  any 
lot  or  parcel  of  land  abutting  upon  any  street  shall  fail  or  neg- 
lect to  .  .  .  keep  such  sidewalk  in  good  and  proper  repair," 
the  same  may  be  done  by  the  city  at  his  expense,  the  manner 
of  doing  the  same  and  enforcing  the  liability  for  such  ex- 
pense being  particularly  pointed  out  Taking  all  of  the  pro- 
visions of  the  charter  together,  it  was  said  in  Selleck  v.  Toll- 
man, supra,  that  they  left  the  city  absolutely  liable  under  the 
general  statute  for  reasonable  safety  of  its  sidewalks,  and 
made  lotowners  absolutely  liable  to  the  city  to  execute  its 
duty  to  repair  such  walks,  or  reimburse  it  for  the  expenses 
thereof.  As  reasoned  in  Toutloff  v.  Green  Bay,  it  was  held 
that  the  policy  of  the  legislature  had  been  so  long  and  firmly 
entrenched  in  our  system  to  make  municipalities  liable  pri- 
marily and  directly  to  sufferers  from  the  failure  to  keep  the 
public  ways  in  a  reasonably  safe  condition  for  public  travel 
that  nothing  short  of  some  unmistakable  repeal  of  the  statute 
on  the  subject  could  reasonably  be  deemed  to  have  been  in- 
tended for  that  effect 

Taking  the  amended  provisions  of  the  law  of  1889  with 
sec.  19,  subch.  XII,  of  the  Janesville  charter,  which  we  have 
quoted,  by  themselves,  they  seemed  to  exempt  the  city  from 
any  primary  liability  for  injuries  caused  by  defective  side- 
walks, but  when  to  reach  that  conclusion  it  was  necessary  to 
hold  that  sec.  1339,  Stats.  1898,  was  repealed,  as  regards  giv- 
ing injured  persons  any  direct  remedy  against  the  city,  the 
rule  came  into  operation  that  statutes  should  not  be  deemed 
to  have  been  repealed  by  implication,  if  by  any  reasonable 
construction  that  result  is  avoidable.  Mason  v.  Ashland,  98 
Wis.  540,  545,  74  N.  W.  357. 

The  fact  that  sec.  19,  subch.  XII,  of  the  Janesville  charter 
aforesaid  existed  before  there  was  any  provision  thereof  im- 
posing a  duty  on  lotowners  to  repair  sidewalks,  and  that  it 
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was  not  associated  in  the  amended  charter  with  the  provi- 
sions in  relation  to  the  repair  of  streets  and  sidewalks,  the 
latter  being  in  subch.  VII  relating  to  streets  and  highways, 
and  the  former  in  subch.  XII  relating  to  miscellaneous  pro- 
visions, rather  repelled  the  idea  that  the  general  law  on  the 
subject  of  statutory  municipal  liability  was  intended  to  be 
to  any  extent  superseded.  Such  idea  was  further  repelled 
by  the  settled  policy  of  protecting  travelers  from  the  conse- 
quences of  defective  public  ways  by  the  responsibility  of  the 
public  corporation  controlling  the  same,  and  that  to  give  in 
addition  the  liability  of  abutting  lotowners  and  compel  that 
to  be  exhausted  before  resorting  to  municipal  liability,  in- 
stead of  giving  additional  protection  to  the  traveling  pub- 
lic, impaired  the  protection  theretofore  Existing.  Toutloff  v. 
Green  Bay,  supra.  Such  idea  was  further  repelled  by  the 
fact  that,  while  the  duty  of  lotowners  to  repair  sidewalks 
was  of  no  substantial  benefit  to  the  public  over  that  secured 
to  them  under  the  general  statutes,  it  was  of  great  benefit  to 
the  municipality,  in  that  all  the  expense  of  making  the  re- 
pairs was  entirely  shifted  from  it  to  the  lotowner.  Looking 
at  the  words  of  sec.  19,  subch.  XII — which  are  precisely  the 
same  as  sec.  28,  subch.  XII,  of  appellant's  charter,  making 
the  liability  as  between  the  injured  person  and  the  owner  of 
the  lot  abutting  on  the  street  where  the  injury  occurred  pri- 
mary, "whenever  any  injury  shall  happen  ...  by  reason 
of  any  defect  .  .  .  for  which  the  city  would  be  liable,  and 
such  defect  or  other  cause  of  such  injury  shall  arise  from  or 
be  produced  by  the  wrong,  default  or  negligence  of  any  per- 
son or  corporation  other  than  said  city,  such  person  or  cor* 
poration  .  .  .  shall  be  primarily  liable," — it  seemed  rea- 
sonable in  deciding  the  Selleck  Case  to  conclude  that  they 
referred  not  to  statutory  liability,  but  to  liability  for  the  re- 
sults of  active  wrongdoing,  such  as  would  render  the  munici- 
pality liable  independently  of  the  statute, — those  liabilities 
which  rest  upon  a  city  the  same  as  on  an  individual  upon 
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common-law  principles:  such  as  are  referred  to  in  Hincks 
v.  Milwaukee,  46  Wis.  559,  1  N.  W.  230 ;  Hughes  v.  Fond 
du  Lac,  73  Wis.  380,  41  N.  W.  407,  and  similar  cases.  In 
that  the  court  followed  numerous  decisions  where  the  same 
or  similar  language  was  construed. 

In  the  first  case  cited  the  language  under  consideration 
was  this : 

"Whenever  any  injury  shall  happen  to  persons  or  property 
in  the  said  city  of  Milwaukee,  by  reason  of  any  defect  or  in- 
cumbrance on  any  .  .  .  sidewalk  ...  or  from  any  other 
cause  for  which  the  said  city  would  be  liable,  and  such  defect, 
...  or  other  cause  of  such  injury  shall  arise  from  or  be  pro- 
duced by  the  wrong,  default  or  negligence  of  any  person  or 
corporation,  such  person  or  corporation  so  guilty  of  such 
wrong,  default  or  negligence  shall  be  primarily  liable  for  all 
damages  for  such  injury;  and  the  city  shall  not  be  liable 
therefor  until  after  all  legal  remedies  shall  have  been  ex- 
hausted to  collect  such  damages  from  such  person  or  corpora- 
tion^ 

That  language  in  the  Milwaukee  charter  is  probably  the 
parent  of  the  similar  provision  in  appellant's  and  in  many 
other  charters  in  this  state.  It  was  incorporated  into  the 
charter  of  the  city  of  Sheboygan,  and  thus  construed  in  Ray- 
mond v.  Sheboygan,  70  Wis.  318,  35  N.  W.  540 : 

"The  very  obvious  intent  and  meaning  of  this  provision  is  to 
require  the  injured  party  first  to  exhaust  all  legal  remedies-  to 
collect  his  damages  from  the  wrongdoer  or  person  causing  the 
defect  .  .  .  before  the  liability  of  the  city  shall  be  enforced. 
...  It  was  intended  to  relieve  'the  city,  as  far  as  possible 
with  justice  to  the  injured  party,  from  liability  for  injuries 
occasioned  by  obstructions  unlawfully  placed  in  its  streets  by 
persons  for  whose  acts  it  was  not  directly  responsible,  and  that 
whenever  the  person  injured  can,  by  use  of  the  remedies  fur- 
nished him  by  the  law,  recover  his  damages  of  the  party 
primarily  in  fault,  therefore  primarily  liable/  he  must  do  so 
before  resorting  to  his  remedy  against  the  city." 

Much  confusion  exists  in  failing  to  differentiate  between 
those  circumstances  where  the  liability  of  the  city  was  wholly 
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statutory  and  the  only  one  to  be  resorted  to,  and  the  circum- 
stances where  the  city  was  liable  by  statute  and  upon  common- 
law  principles  as  well,  or  upon  the  latter  only,  and  there  was 
also  liability  upon  common-law  principles  of  a  private  person, 
giving  the  injured  party,  in  the  absence  of  any  statutory  regu- 
lation, an  absolute  choice  of  remedies  or  the  right  to  enforce 
both  liabilities  in  one  action.  As  to  the  latter  such  charter 
provisions  as  those  we,  have  under  consideration  do  not  create 
a  right  or  give  a  remedy  for  its  enforcement  They  merely 
regulate  the  same,  providing  that  the  one  primarily  to  blame 
shall  be  primarily  called  to  account 

The  method  of  approach  adopted  when  this  question  was 
first  presented  here  for  adjudication  was  to  claim  that  since 
the  city  charter  imposed  upon  lotowners  the  duty  to  repair,, 
the  principle  should  apply  that  where  the  law  imposes  a  spe- 
cific duly  upon  one  person  for  the  benefit  of  another  an  action 
will  lie  in  favor  of  that  other  against  that  one,  in  case  of  there 
being  damage  by  failure  of  such  person  in  the  performance  of 
such  duty.  But  the  premises  upon  which  the  rule  was  in- 
voked were  found  wanting,  in  that  the  duty  to  repair  was  not 
imposed  on  the  lotowner  for  the  benefit  of  travelers,  but  in 
the  aid  of  the  execution  by  the  city  of  its  duty  created  by  gen- 
eral law  or  its  charter,  or  both. 

Turning  to  the  cases  upon  which  counsel  for  appellant  rely, 
we  can  readily  see  why  the  construction  adopted  as  to  charter 
provisions,  such  as  those  in  question,  could  not  apply  to  the 
charter  of  the  city  of  Fond  du  Lac  In  the  latter  the  legis- 
lature in  unmistakable  language  not  only  imposed  upon  lot- 
owners  the  duty  to  repair  sidewalks  in  front  of  their  prem- 
ises for  the  benefit  of  travelers,  but  ex  vndustria  construed  its 
enactment  Reading  the  language  of  sees.  1,  2,  subch.  XVIII, 
ch.  152,  Laws  of  1883, — the  Fond  du  Lac  charter, — together 
we  have  this,  in  case  of  injury  or  damage  happening  to  any 
one  by  reason  of  insufficiency  of  a  sidewalk : 

"Every  owner  of  any  lot,  part  of  lot,  or  parcel  of  land,  in 
said  city  •  •  .  in  front  of,  or  adjoining,  which  there  shall 
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liave  been  or  shall  hereafter  be  placed  .  .  .  any  walk,  or  side- 
walk, .  .  .  shall  at  all  times  keep  and  maintain  said  walk  or 
sidewalk,  ...  in  a  safe,  convenient  and  effective  condition, 
for  the  use  of  any  person  or  persons  desirous  to  walk  thereon ; 
and  any  person  who  may  have  been  or  shall  hereafter  be  in- 
jured by  reason  of  the  unsafe  or  defective  condition  of  such 
walk,  or  sidewalk,  shall  have  the  right  to  maintain  an  action 
*  .  .  against  such  owner  .  .  .  for  all  damage*  or  injury  of 
every  nature,  resulting  to  such  person  ...  by  reason  of  the , 
neglect  of  such  owner.  ...  It  is  hereby  declared  to  be  the 
true  meaning  and  intent  of  this  act,  .  .  .  that  the  said  city 
of  Fond  du  Lac,  shall  not,  in  any  case,  be  liable  to  any  person 
or  persons,  for  damages  resulting  from  the  defective,  unsafe 
or  dangerous  condition  of  any  walk  or  sidewalk,  .  .  .  and  the 
only  cause  of  action  to  which  the  said  city  of  Fond  du  Lax; 
shall  be  liable,  or  which  shall  be  maintained  in  any  court 
against  said  city,  in  connection  with,  or  relation  to  damages 
resulting  from  failure  to  keep  the  walks  or  sidewalks  in  said 
oity,  in  a  safe,  .  .  .  condition,  shall  be  by  reason  of  the  fail- 
ure of  any  person  or  persons  to  collect  a  judgment  recovered 
against  such  owner,  or  owners,  .  .  .  for  any  such  damages, 
resulting  from  such  injuries,  as  hereinbefore  stated." 

Thus  it  will  be  seen  that  the  legislature  unmistakably  cre- 
ated a  private  liability  where  one  did  not  previously  exist, 
and  made  it  the  sole  resort  of  the  injured  party,  until  such 
time  as  it  should  be  established  that,  without  liability  of  the 
city  also,  he  would  be  remediless.  The  charter  gave  him  an 
absolutely  new  right  and  provided  for  its  enforcement*  special 
care  being  taken  to  indicate  that  the  purpose  of  the  enactment 
was  to  displace  the  general  law  on  the  subject  of  municipal 
liability,  so  far  as  inconsistent  therewith. 

The  foregoing  analysis  would  seem  to  demonstrate  that 
there  is  no  similarity  whatever  between  appellant's  charter 
and  the  charter  of  the  city  of  Fond  du  Lac;  and  that  the  for- 
mer is  in  all  essential  particulars  similar  to  the  charter  of  the 
city  of  Janesville,  as  it  existed  at  the  time  of  the  decision  in 
Selleck  v.  Tollman,  supra.  It  follows  that,  subject  to  the  pro- 
visions of  law  requisite  to  perfect,  and  the  provisions  for  the 
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enforcement  of  it,  the  liability  in  this  case  was  primarily  and 
exclusively  against  the  city. 

It  is  a  verity  in  the  case  that  appellant  adopted  parts  of 
the  general  charter  law,  as  stated  in  the  answer,  prior  to  the 
happening  of  the  injury.     Before  such  adoption  the  charter 
system  for  the  enforcement  of  all  liabilities  of  the  city  of  a 
contractual  nature,  with  some  slight  exceptions  was  embodied 
in  sees.  5-8,  subch.  V,  ch.  21,  Laws  of  1882.     They  provided : 
First,  for  the  allowance  by  the  common  council  of  such  a 
claim  only  upon  its  presentation  to  such  council  properly  item- 
ized and  verified  by  the  owner  or  some  person  in  his  behalf. 
Second,  in  case  of  disallowance  of  the  claim,  for  further  prose- 
cution of  the  matter  only  by  appeal  to  the  circuit  court  from 
such  disallowance.     Third,  for  the  entry  of  the  appeal,  upon 
the  papers  being  duly  transmitted  to  the  clerk  of  the  circuit 
court,  and  trial  of  the  matter  as  in  case  of  an  action  appealed 
from  justice  court     Fourth,  that  action  on  any  claim  against 
the  city,  with  certain  exceptions  not  referring  to  such  liabili- 
ties as  the  one  involved  here,  other  than  as  indicated,  was  pro- 
hibited; and  the  determination  of  the  council  was  made  con- 
clusive and  a  perpetual  bar  to  any  proceedings  to  recover 
thereon,  in  the  absence  of  an  appeal  being  taken  within  the 
time  and  in  the  manner  pointed  out,  save  only  a  remedy  by 
action  commenced  in  the  ordinary  way  was  preserved  in  case 
of  a  refusal  by  the  council  to  act  in  the  matter  upon  the  claim 
being  properly  presented  therefor.     The  ordinary  method  of 
enforcing  liabilities  of  a  tortious  character  was  left  unaffected 
by  the  charter,  but  the  right  to  the  ordinary  remedy  was  lim- 
ited by  sec.  26,  subch.  XII,  of  the  charter  in  these  words : 

"No  action  in  tort  shall  lie  or  be  maintained  against  the 
city  of  Baraboo,  unless  a  statement  in  writing,  signed  by  the 
person  injured  or  claiming  to  be  injured,  of  the  wrong  and 
circumstances  thereof,  and  amount  of  damages  claimed,  shall 
be  presented  to  the  common  council  within  ninety  days  after 
the  occurring  or  happening  of  the  tort  alleged." 
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The  allegations  of  the  complaint  as  to  nonperformance  of 
the  condition  mentioned  were  established  by  the  evidence. 
Counsel  for  appellant  insisted  upon  the  trial,  and  still  insists, 
that  such  nonperformance  extinguished  whatever  right  re- 
spondent had  against  the  city,  the  same  as  the  operation  of 
any  full  limitation  period  set  by  law  for  the  enforcement  of 
any  right  by  a  judicial  remedy  .extinguishes  such  right  Re- 
spondent's counsel  contends  that  said  sec  26  was  repealed  by 
the  adoption  of  the  general  charter  system  for  the  enforcement 
of  municipal  liabilities.  If  the  former  are  right,  a  verdict 
of  no  cause  of  action  should  have  been  directed  in  appellant's 
favor. 

It  is  not  claimed  that  there  was  any  repeal  of  the  limitation 
clause  of  the  special  charter  other  than  by  implication.  The 
adoption  proceedings  expressly  made  those  parts  of  the  gen- 
eral charter  law  relating  to  the  enforcement  of  municipal  lia- 
bilities as  they  existed  in  March,  1898,  a  part  of  the  special 
charter,  in  lieu  of  the  system  therein  for  the  enforcement  of 
all  claims  of  a  contractual  nature.  Sees,  ft-8,  subch.  V,  be- 
fore referred  to.  The  general  charter  system  was  then  em- 
bodied in  sec  58,  ch.  326,  Laws  of  1889,  as  amended  by  sec 
27,  ch.  312,  Laws  of  1893,  and  sees.  59  and  60  of  said  ch.  326. 
In  its  entirety  it  provided  as  the  only  means  for  enforcing  any 
claim  or  demand  of  any  kind  or  character  against  a  city,  pres- 
entation thereof  to  the  common  council  for  allowance,  and  in 
case  of  adverse  action,  or  failure  to  pass  upon  the  matter  at  all 
within  sixty  dayB  after  such  presentation,  an  appeal  to  the  cir- 
cuit court  within  the  time  and  in  the  manner  specified.  Ex- 
press or  constructive  disallowance  of  the  claim,  and  failure  to 
invoke  efficiently  such  appeal  remedy,  rendered  such  disallow- 
ance final  and  conclusive  and  a  bar  to  any  action  in  any  court 
in  respect  thereto. 

It  is  suggested  that  those  parts  of  the  general  charter  law, 
adopted  as  stated,  were  changed  by  the  revision  of  1898,  and 
that  sec  58  of  the  general  charter  was  subsequently  changed 
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by  ch.  127,  Laws  of  1899.  We  do  not  deem  it  necessary  to 
discuss  that  matter.  The  parts  adopted  were  at  the  time  of 
adoption  to  the  effect  we  have  indicated.  Notwithstanding 
any  changes  which  subsequently  occurred  they  were  the  same 
in  every  essential  particular  at  the  time  of  the  occurrence  com- 
plained of  as  when  adopted.  They  are  included  in  sees. 
925—68  to  925—60,  Stats.  1898,  as  amended  by  eh.  127, 
Laws  of  1899.  That  the  change  in  the  special  charter  en- 
tirely superseded  that  part  thereof  contained  in  said  sees,  ft-8, 
snbeh.  V,  as  to  the  enforcement  of  claims  of  a  contractual 
character,  and  also  the  ordinary  remedy  for  the  enforcement 
of  actions  of  a  tortious  character,  there  can  be  no  reasonable 
doubt  Sheel  v.  Applet™,  49  Wis.  125,  5  N.  W.  27 ;  Mason  v. 
Ashland,  supra;  Waison  v.  Appleton,  62  Wi*  267,  22  N.  W. 
475;  Koch  v.  Ashland,  83  Wis.  361,  53  N.  W.  674;  Telford 
v.  Ashland,  100  Wis.  238,  75  K  W.  1006;  Quito,  Percha  & 
B.  Mfg.  Co.  v.  Ashland,  100  Wis.  232,  75  N.  W.  1007; 
Seegar  v.  Ashland,  101  Wis.  515,  77  K  W.  880;  Morgan  v. 
Rhinelander,  105  Wis.  138,  81  N.  W.  132.  The  language  of 
sea  58  of  the  general  charter,  as  it  stood  at  the  time  of  the 
happening  of  the  injury,  was  substantially  the  same  as  that 
considered  in  the  cited  cases,  and  required  every  claim  or  de- 
mand of  every  character  whatsoever  to  be  enforced,  if  at  all, 
by  presentation  thereof  to  the  common  council  for  allowance. 
The  effect  of  the  adoption  of  such  section  as  an  amendment  to 
the  special  charter  was  to  make  all  subsequent  chang»  in  such 
section  modifications  of  the  special  charter  accordingly.  The 
necessary  effect  of  adopting  a  part  of  the  general  charter  by  a 
city  existing  under  a  special  charter  is  to  place  such  oity  pro 
ianio  under  the  general  law  as  the  same  may  be  from  time  to 
time  changed.  That  precise  point  has  not  heretofore  been 
decided,  but  the  same  seems  to  be  too  clear  for  reasonable  con* 
troversy. 

'    We  are  unable  to  discover  in  the  argument  of  counsel  for 
respondent,  or  otherwise,  any  efficient  answer  to  the  conten- 
Vol.  127-2 
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tion  of  counsel  for  appellant  that  the  limitation  clause  of  ap- 
pellant's charter,  as  to  the  prosecution  of  actions  of  this  sort, 
as  it  existed  prior  to  the  adoption  of  the  general  charter  pro- 
visions, was  not  changed  thereby. 

As  before  suggested,  there  was  no  express  repeal,  except  of 
seas.  6-8,  subch.  V,  before  referred  to.  Implied  repeals  are 
never  favored.  Every  rule  of  construction  is  to  be  applied 
without  efficiently  harmonizing  provisions  seemingly  in  con- 
flict, before  holding  that  there  is  any  irreconcilable  inconsist- 
ency between  them.  Mason  v.  Ashlaaid,  supra.  It  does  not 
seem  that  we  need  to  go  that  far  in  this  case  because  there  is 
no  apparent  conflict  to  be  dealt  with,  as  we  read  the  charter 
provisions.  Sec.  26,  subch.  XII,  of  appellant's  charter  relates 
wholly  to  a  subject  entirely  foreign  to  sees.  58-tfO  of  the  gen- 
eral charter  law,  as  they  existed  at  the  time  of  the  injury  in 
question.  The  former  is  a  limitation  upon  the  use  of  judicial 
remedies  for  the  enforcement  of  a  right, — a  statute  of  limita- 
tions pure  and  simple.  The  latter  is  a  substitute  for  the  ordi- 
nary method  of  invoking  judicial  remedies  for  the  enforce- 
ment of  rights.  The  ordinary  remedy  is  taken  away  and  a 
new  one  is  given  in  place  thereof,  which  is  permissible.  It  is 
no  more  inconsistent  with  the  limitation  feature  than  with 
sec.  1339,  Stats.  1898,  as  regards  the  existence  of  a  right  of 
the  sort  here  involved.  The  three  together  make  this  complete 
•system.  The  right  to  hold  the  city  liable  upon  its  statutory 
obligation  to  keep  its  sidewalks  reasonably  safe  for  public 
travel,  in  case  of  an  injury  to  person  or  property  by  a  breach 
•of  such  obligation,  is  conditioned  upon  compliance  with  said 
sec  1339,  as  regards  within  fifteen  days  after  the  happening 
of  the  event  causing  the  injury,  giving  notice  in  writing 
signed  by  the  party,  his  agent  or  attorney,  to  the  mayor  or  city 
clerk,  stating  the  place  where  the  damages  occurred  and  de- 
scribing generally  the  insufficiency,  or  want  of  repair,  which 
occasioned  it,  and  that  satisfaction  therefor  is  claimed  of  the 
city.     The  remedy  for  vindicating  the  right,  when  it  shall 
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hare  been  established  in  the  manner  aforesaid,  is  governed  by 
the  general  charter  provisions  adopted  as  before  indicated. 
The  condition  of  the  right  to  use  such  remedy  is  in  sec.  26, 
subch.  XH,  of  the  charter  prohibiting  the  same,  "unless  a 
statement  in  writing,  signed  by  the  person  injured  or  claiming 
to  be  injured,  of  the  wrong  and  circumstances  thereof,  and 
amount  of  damages  claimed,  shall  be  presented  to  the  common 
council  within  ninety  days  after  the  occurring  or  happening 
of  the  tort  alleged."  As  respondent  failed  to  comply  with 
that  condition  her  right  to  damages,  though  perfected  by  com- 
plying with  sec.  1339,  Stats.  1898,  ceased  to  exist  before  she 
commenced  her  action,  so  to  speak,  in  the  only  way  open  to 
her  in  any  event,  by  presenting  her  claim  to  the  common  coun- 
cil for  allowance  under  sec  58  of  the  general  law.  There  is 
no  manner  of  escape  from  this.  One  law  is  a  condition  of 
the  existence  of  a  right,  another  gives  a  new  remedy  for  the 
enforcement  of  the  right  in  place  of  the  old  one,  and  another 
operates  upon  the  remedy  and  may  extinguish  it  That  said 
sea  26  was  intended  as  a  limitation  upon  the  right  to  a  rem- 
edy is  very  clear.  That  it  must  be  given  the  same  force  as 
is  accorded  to  other  limitation  acts,  so  far  as  it  goes,  is  just  as 
clear.  Any  law  creating  a  condition  of  the  enforcement  of  a 
right  to  be  performed  within  a  fixed  time  is  a  statute  of  limita- 
tions with  all  that  the  term  signifies.  That  is  elementary. 
It  has  been  applied  in  many  cases,  notably  in  Relyea  v.  Toma- 
hawk P.  &  P.  Co.  102  Wis.  301,  306,  78  N.  W.  412. 

It  follows  that  the  motion  for  a  direction  of  a  verdict  in  de- 
fendant's favor  at  the  close  of  the  evidence  should  have  been 
granted.  Further  proceedings,  under  the  circumstances,  in 
the  court  below,  other  than  such  as  may  be  necessary  for  the 
dismissal  of  the  action,  with  costs  in  favor  of  the  defendant, 
would  be  useless.  As  stated  in  Muench  v.  Heinemarm,  119 
Wis.  441,  96  N.  W.  800,  in  the  language  of  Mr.  Justice  Wins- 
low,  "the  substance  of  the  requirement"  as  to  proceedings  in 
the  trial  court  for  judgment  for  one  party,  when  taking  the 
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verdict  at  its  face  the  judgment  should  and  does  go  the  other 
way,  to  entitle  such  party  upon  prevailing  on  appeal  to  a  di- 
rection from  this  to  the  lower  court  to  render  judgment  in  his 
favor  "is  that  the  appellant  shall  move  for  judgment  after  the 
verdict  is  in,  so  that  the  trial  court  may  have  an  opportunity 
to  pass  on  the  question."  The  real  philosophy  of  that,  it 
seems,  is  that  when  one  obtains  judgment  in  the  trial  court, 
though  upon  the  pleadings  and  the  evidence  the  right  of  the 
matter  is  conclusively  with  his  adversary,  such  court  must  be 
so  challenged  in  respect  thereto  by  the  latter  to  at  least  afford 
it  ample  opportunity  to  considerately  pass  upon  the  matter  in 
order  to  enable  the  one  aggrieved  to  obtain  a  direction  for 
judgment  upon  his  successfully  appealing  to  this  court  No 
reason  is  perceived  why  that  is  not  as  fully  satisfied  when  a 
motion  is  made  in  the  trial  court  for  a  verdict  upon  the  plead- 
ings and  evidence,  as  where  one  is  made  thereon  for  a  judg- 
ment regardless  of  the  verdict  In  practical  effect,  the  point 
the  court  is  called  upon  to  decide  in  one  case  is  the  same  as  in 
the  other.  The  opportunity  to  decide  the  matter  considerately 
is  the  same  whether  the  motion  is  made  before  or  after  verdict. 
Muench  v.  Heinemann,  supra,  responding  to  the  spirit  of 
the  Code,  and  it  is  believed  its  letter  as  well,  distinctly  repu- 
diated the  old  practice  that  only  the  plaintiff  can  successfully 
invoke  the  trial  court  for  judgment  notwithstanding  the 
verdict  It  changed  the  practice  theretofore  somewhat  in- 
trenched here,  rendering  necessary  a  motion  in  such  court  for 
such  changes  in  a  verdict  rendered  contrary  to  facts  conclu- 
sively established,  necessary  to  make  it  harmonize  with  such 
facts,  and  on  its  face  support  a  judgment,  in  order  to  warrant 
this  court,  upon  the  party  aggrieved  by  a  judgment  upon  the 
erroneous  verdict  prevailing  upon  appeal,  in  directing  the 
entry  of  such  a  judgment  as  will  end  the  litigation.  It  held 
that  a  motion  after  verdict  was  sufficient  to  enable  the  court 
to  pass  upon  the  matter,  which  satisfied  all  reasonable  require- 
ments, leaving  the  erroneous  verdict,  or  any  verdict,  as  with- 
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out  necessary  significance.  It  brushed  away,  so  to  speak,  all 
mere  forms,  whether  of  the  ancient  or  modern  practice,  be- 
cause the  basic  reasons  therefor  are  only  to  be  found,  as  was 
said,  "in  finespun  distinctions,  more  fanciful  than  convinc- 
ing," and  anchored  firmly  to  the  substance  of  things  rather 
than  to  mere  shadows  and  useless  forms.  It  would  seem  that 
the  advanced  position  so  taken  logically  warrants  us  in  hold- 
ing, if  it  does  not  require  us  to  do  so,  that  upon  a  recovery 
here,  the  prevailing  party  having  in  the  court  below  made  a 
motion  for  the  disposition  of  the  cause  in  his  favor  by  the  di- 
rection of  a  verdict,  thus  affording  such  court  full  opportunity 
to  pass  upon  the  very  matter  presented  here,  the  cause  may  be 
remanded  for  the  judgment  which  would  necessarily  have  re- 
sulted from  the  granting  of  such  motion,  when  it  conclusively 
appears  that  in  no  event  could  a  new  trial  otherwise  result 
That  would  be  strictly  within  the  letter  of  sec*  3071,  Stats. 
1898,  providing  that  upon  a  reversal  here  a  cause  may  be  re- 
manded for  a  new  trial  "if  proper  and  necessary,"  and  strictly 
in  harmony  with  the  fact  that  our  system  is  governed  by  the 
Code,  and  the  practice  not  inconsistent  therewith,  which  this 
court,  under  its  inherent  and  statutory  power,  sees  fit  to  es- 
tablish. 

By  {he  Court. — The  judgment  is  reversed,  and  the  cause  re- 
manded with  directions  to  enter  judgment  dismissing  the  ac- 
tion, with  costs  in  favor  of  defendant 

A  motion  for  a  rehearing  was  denied  January  30,  1906. 
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Montahte,  by  guardian  ad  litem,  Respondent,  vs.  Nobth- 
ebn  Eleotbioal  Maihjfacttjbiwg  Company,  Appellant 

November  17,  190S— January  50,  1906. 

Matter  and  servant:  Actionable  negligence:  Defective  machinery:  Ab- 
normal action:  Instructions  to  jury:  Court  and  jury:  Special 
verdict:  Cross-examination:  Argument  of  counsel:  Prejudicial 
error* 

1.  In  an  action  for  personal  Injuries  to  a  servant,  evidence  of  ab- 

normal action  of  a  machine  can  only  be  the  basis  of  an  infer- 
ence tending  to  show  an  insufficiency  in  the  construction  and 
repair  of  the  machine  as  the  producing  cause  of  the  injury, 
which  is  conclusively  rebutted  by  evidence  showing  that  the 
machine  was  free  from  all  discoverable  defects,  and  hence,  on 
such  evidence  alone,  no  grounds  exist  on  which  the  jury  can 
And  that  any  defect  existed  in  the  machine  which  the  master  in 
the  exercise  of  ordinary  care  ought  to  have  discovered. 

2.  Where  evidence  of  alleged  defects  in  a  machine  would  not  reason- 

ably admit  of  an  inference  that  such  defects  caused  the  abnor- 
mal action  of  the  machine,  it  is  error  to  refuse  a  requested  in- 
struction, in  substance,  that  \he  evidence  bearing  on  such  de- 
fects was  not  sufficient  to  sustain  a  finding  that  the  machine 
was  defective,  and  that  no  want  of  ordinary  care  could  be  im- 
puted to  defendant  with  respect  thereto  as  the  cause  of  the 
injury. 

3.  Where  It  is  made  to  appear  that  the  abnormal  action  of  a  ma- 

chine, in  the  operation  of  which  a  servant  was  injured,  might 
result  from  a  specific  defect,  and  the  evidence  on  the  subject  Is 
conflicting,  the  court  should  submit  to  the  jury  the  question  of 
the  master's  negligence  on  that  ground. 

4.  In  an  action  for  personal  Injuries  received  in  operating  a  ma- 

chine it  is  not  error  to  refuse  to  submit,  as  part  of  a  special 
verdict,  questions  covering  different  phases  of  the  evidence 
concerning  the  nature  of  the  defects,  if  the  machine  was  found 
defective  in  construction  or  repair,  since  they  required  the  jury, 
In  answering  the  general  and  proper  questions  respecting  the 
alleged  negligence  of  the  defendant,  to  state  the  specific  ground* 
for  their  findings. 

5.  A  master's  duty  to  a  servant  requires  that  he  exercise  reasonable 

care  in  furnishing  reasonably  safe  instruments  and  that  he  ex- 
ercise a  like  degree  of  care  in  making  repairs. 
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6.  A  party  should  not  be  deprived  of  his  right  to  cross-examination 

by  so  limiting  its  scope  that  the  value  and  weight  of  the  evi- 
dence given  on  the  direct  examination  may  not  be  fully  tested. 

7.  In  an  action  for  injuries  to  a  servant  received  in  operating  a 

machine,  the  court,  jury,  and  both  parties,  on  plaintiff's  request 
and  defendant's  assent,  viewed  and  inspected  the  machine  in 
operation  at  defendant's  shop.  No  request  was  made  by  plaint- 
iff for  the  production  in  court  of  the  machine  or  any  of  its 
parts,  and  defendant  made  no  offer  of  it  or  any  of  its  parts  as 
an  exhibit  during  the  trial.  The  machine  was  installed  and  in 
use  in  defendant's  factory,  its  size  and  weight  evidently  made  it 
difficult  to  transport,  and  detachment  of  its  parts  would  prevent 
its  use.  Held,  that  it  was  error  to  rule  that  it  was  justifiable 
for  plaintiff's  counsel  to  argue  that  such  nonproductlon  was  evi- 
dence tending  to  refute  defendant's  claim  that  the  machine  was 
free  from  all  discoverable  defects. 

Appeat,  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.    Reversed. 

The  plaintiff  entered  defendant's  employ  on  May  2,  1904, 
and  while  operating  a  punch  press  in  defendant's  shops  was 
injured  on  June  0th  following.  The  defendant  is  a  corpora- 
tion engaged  in  the  manufacture  of  electrical  appliances.  The 
machine  which  plaintiff  operated  at  the  time  of  the  accident 
is  known  as  the  Bliss  Press  No.  20.  It  was  installed  in  de- 
fendant's shops  in  February,  1902.  In  so  far  as  the  record 
discloses  it  was  of  standard  and  approved  design  and  con- 
struction and  such  as  is  in  common  use  by  manufacturers.  It 
is  operated  by  an  independent  electric  motor  connected  with 
the  fly  wheel  of  the  press,  which  revolves  upon  a  shaft  that  is 
stationary  when  the  press  is  not  in  operation.  The  main  op- 
erating parts  of  the  press  rest  on  and  are  held  in  place  by  a 
heavy  frame,  and  consist  of  the  fly  wheel,  a  crank  shaft,  a 
drop  punch,  a  table  and  die,  and  the  brake.  The  parts  em- 
ployed in  putting  the  machine  in  action  consist  of  a  treadle, 
a  treadle  spring,  treadle  rods  combined  with  a  rocker,  a  latch 
to  which  is  joined  a  latch  spring,  a  trigger,  and  trigger  spring. 
The  trigger  is  integral  with  a  clutch  placed  in  a  groove  of  the 
shaft  on  which  the  fly  wheel  revolves.    In  operating  the  ma- 
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chine  the  communication  of  power  from  the  motor  rotates  the 
fly  wheel  upon  the  stationary  crank  shaft  To  put  the  punch 
in  operation  the  person  manipulating  the  machine  presses 
down  the  treadle  with  his  foot  This  draws  down  the  lower 
treadle  rod,  which  is  connected  with  the  treadle  lever  below 
and  the  rocker  arm  above.  The  rocker  arm  is  thereby  de- 
pressed, and  with  it  the  upper  treadle  rod  attached  to  the 
rocker  arm  at  its  lower  end  and  to  the  arm  of  the  latch  at  its 
upper  end.  This  movement  draws  down  the  latch  arm,  and 
throws  the  latch  out  of  engagement  with  the  trigger.  This 
release  of  the  trigger  permits  the  trigger  spring  to  move  the 
trigger,  which  turns  and  throws  the  clutch  out  into  one  of 
two  grooves  of  the  fly  wheel,  thereby  engaging  the  wheel  and 
the  crank  shaft,  causing  it  to  rotate  and  the  punch  attached 
to  the  crank  of  the  shaft  in  turn  to  drop  and  rise  at  eadb.  turn 
of  the  wheel  and  shaft  When  the  machine  is  running  the 
shaft  makes  120  revolutions  a  minute,  thus  making  the  punch 
drop  at  the  rate  of  120  times  per  minute  while  it  continues  in 
operation.  Upon  removal  of  the  pressure  from  the  treadle, 
the  power  on  the  treadle  and  the  rocker  arm  is  reversed  by 
means  of  a  treadle  spring,  which  lifts  the  treadle  lever,  and 
pushing  the  rods  up  throws  the  latch  into  place  so  that  it  will 
engage  with  the  trigger,  thereby  disengaging  the  clutch  from 
the  fly  wheel,  causing  the  shaft  to  stop  with  the  crank  in  an 
elevated  position,  and  holding  the  punch  suspended  above  the 
die  table  of  the  press.  The  stopping  of  the  shaft  and  the 
holding  of  the  punch  are  designed  to  occur  automatically  in 
the  normal  operation  of  the  press.  In  using  the  press  for 
making  disks  and  doing  similar  work  the  person  manipulating 
the  press  places  the  material  on  the  die,  presses  the  treadle 
with  his  foot,  and  then  releases  it  at  once.  This  drops  the 
punch,  raises  it  again,  stops  it  automatically,  and  holds  it 
there  until  it  is  dropped  again  by  throwing  these  operative 
parts  of  the  machine  into  action  again  by  pressure  on  the 
treadle.     The  dies  used  are  of  different  kinds  to  meet  the 
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various  wants  for  different  products.  Two  of  them  are  at- 
tached at  a  time,  one  to  the  table  and  another  to  the  punch. 
The  latter  drops  on  to  the  material  placed  on  the  lower  and 
stationary  one.  '  The  space  between  the  dies,  when  the  punch 
is  lifted  to  its  full  height,  is  about  three  inches. 

The  plaintiff  had  been  employed  in  several  manufacturing 
•establishments  as  an  apprentice,  and  with  a  view  of  obtaining 
practical  knowledge  of  machines  and  their  operation  had 
worked  about  and  with  machinery  from  August,  1902.  He 
bad  worked  with  a  punch  press  like  the  one  in  question,  but  of 
a  smaller  size.  It  appears  that  plaintiff  had  the  intelligence 
to  comprehend  bis  work  and  to  understand  in  a  general  way 
the  nature  of  his  employment  and  the  liability  to  injury  from 
dangers  apparently  incident  to  it  He  received  no  special 
instructions  concerning  the  danger  incident  to  running  the 
press.  He  testified  that  defendant's  department  foreman 
showed  him  how  to  place  the  material  to  be  run  through  the 
press  on  the  lower  die,  and  to  trip  the  press,  and  to  remove 
the  product  with  the  hands,  and  that  he  did  the  work  in  the 
way  in  which  the  foreman  did  it  in  showing  him.  This  tes- 
timony is  contradicted  by  the  foreman.  Plaintiff  states  that 
he  worked  at  the  press  on  Monday,  punching  copper  seg- 
ments ;  that  he  continued  working  there  on  Tuesday,  making 
mica  segments  until  about  9  o'clock  in  the  forenoon,  when 
the  punch  dropped  repeatedly  without  pressure  on  the  treadle ; 
that  he  called  the  foreman's  attention  to  this  abnormal  opera- 
tion, as  he  had  been  instructed  to  do ;  that  the  foreman  then 
cut  off  the  power,  adjusted  some  of  the  parts  of  the  machine, 
and  directed  plaintiff  to  proceed  with  the  work ;  that  he  did 
*o,  and  that  at  the  first  operation  the  punch  dropped  twice 
without  stopping.  This  occurred  in  the  presence  of  the  fore- 
man, who  again  made  further  adjustments  and  again  directed 
plaintiff  to  proceed  with  his  task,  telling  him  that  the  ma- 
chine was  all  right  He  worked  at  the  press  on  Wednesday 
until  a  part  of  the  punch  broke.    The  foreman  was  notified  of 
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this,  and  he  removed  parts  of  it  for  repair,  and  set  plaintiff 
at  other  work  for  the  remainder  of  the  day.  On  Thursday, 
June  9th,  plaintiff  was  directed  by  the  foreman  to  work  at 
the  press  making  disks,  and  was  assured  by  him  that  the  ma- 
chine was  set  up  for  the  job  and  that  it  was  all  right  He  con- 
tinued the  work,  with  the  exception  of  about  an  hour  spent  at 
other  work,  until  11 :15  o'clock,  when  he  tripped  the  press  in 
the  usual  way  to  cut  a  disk  out  of  a  piece  of  tin  placed  in  the 
lower  die ;  the  punch  dropped,  but  the  lock  failed  to  hold  and 
stop  it  automatically  after  being  elevated  on  the  first  revolu- 
tion, and  the  punch  dropped  again  a  second  time  before  stop- 
ping, without  any  pressure  having  been  applied  to  the  treadle. 
The  second  drop  of  the  punch  caught  his  hand,  and  severed 
parts  of  it. 

Plaintiff  was  the  only  person  who  observed  the  operation, 
and  his  testimony  as  to  the  second  dropping  of  the  punch  is 
as  follows: 

"Q.  Now,  at  the  time  you  were  injured  state  whether  or 
not  it  dropped  the  second  time  rapidly  or  slowly.  A.  Dropped 
rapidly.  I  had  to  put  my  hand  under  to  get  the  work  out,  and 
that  is  the  position  my  hand  was  in  when  the  punch  dropped. 
I  hadn't  had  time  to  draw  my  work  out." 

On  cross-examination,  in  speaking  of  the  abnormal  drop- 
ping on  a  prior  occasion  after  the  foreman  had  been  notified 
and  had  adjusted  parts  of  the  machine,  he  states : 

"After  he  [the  foreman]  tried  it  a  couple  of  times  it  worked 
all  right,  and  I  went  to  work.  The  first  time  I  put  my  foot 
on  the  treadle  it  dropped  again.  It  did  not  continue  to  drop 
that  time ;  just  dropped  twice,  that  is  all.  Q.  Just  the  same 
as  it  did  the  time  you  hurt  your  hand  later?    A.  Yes,  sir." 

He  stated  that  the  pieces  of  tin  for  making  disks,  used  by 
the  foreman  in  showing  him  how  to  run  the  press  and  to  do 
his  work,  were  placed  on  the  die  with  the  hands,  and  that  the 
disks  were  removed  by  hand  after  the  punch  had  dropped 
and  returned  to  its  stationary  position ;  that  he  did  the  work 


SO]  JANUARY  TERM,  1906.  27 

Montanye  v.  Northern  Electrical  Mfg.  Go.  127  Wis.  22. 

in  this  way  when  he  was  injured ;  that  the  disks  and  rims  of 
tin  left  as  waste  were  of  such  size,  shape,  and  in  such  posi- 
tion on  the  die  that  it  was  necessary  to  put  his  hand  under 
the  area  of  the  cutting  die  of  the  punch  in  order  to  remove 
them.  This  is  denied  by  defendant's  experts  on  the  subject. 
Evidence  was  also  adduced  bearing  on  the  following  ques- 
tions: (1)  That  the  treadle  latch  attached  to  the  frame  of 
the  machine,  over  the  treadle,  might  possibly  have  become 
loosened  and  momentarily  have  held  the  treadle  down,  and 
after  the  removal  of  the  foot  from  the  treadle  have  caused 
the  second  drop  of  the  punch.  (2)  That  the  trigger  spring 
and  clutch  were  gummed  from  accumulations  of  oil  and  dust 
so  as  to  retard  their  action  and  to  prevent  them  from  per- 
forming their  functions  in  the  normal  operation  of  the  press. 
(3)  That  the  treadle  rod,  leading  from  the  treadle  lever  to 
the  rocker  arm,  was  attached  to  the  rocker  arm  by  a  set-screw, 
and  that  this  set-screw  was  worn  loose  and  was  liable  to  per- 
mit the  treadle  rod  to  slip  and  move  in  the  rocker  and  result 
in  defective  operation  of  the  latch  by  failing  to  engage  the 
trigger,  and  thereby  bringing  about  the  regular  automatic 
stopping  of  the  punch  after  it  had  dropped  and  risen.  (4)  As 
to  the  absence  of  a  lock  nut  on  the  set-screw,  to  hold  it  in 
place  after  being  firmly  set  to  hold  the  treadle  rod.  Proof  of 
abnormal  operation  of  the  press  was  given  by  a  number  of 
witnesses  besides  plaintiff,  and  was  to  the  effect  that  in  oper- 
ating the  machine  at  different  times  before  the  accident  it  had 
made  a  second  drop  after  the  removal  of  the  foot  from  the 
treadle,  and  that  defendant's  officers  and  agents  had  been  in- 
formed of  such  defective  operation.  Defendant  adduced  evi- 
dence showing  that  the  machine  was  of  approved  design  and 
construction  and  the  same  as  those  commonly  and  generally 
used  by  manufacturers  as  standard,  and  adduced  the  evidence 
of  its  superintendent,  department  foreman,  and  others  tend- 
ing to  show  that  the  machine  was  free  from  discoverable  de- 
fects which  might  cause  the  defective  operation  complained  of. 
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A  number  of  exceptions  were  preserved  to  rulings  on  evi- 
dence, on  refusals  to  submit  requested  questions  in  the  special 
verdict,  on  refusals  to  give  instructions  and  to  instructions  as 
given,  and  to  remarks  by  plaintiff's  counsel  to  the  jury.  The 
particular  matters  recited  in  the  exceptions  will  be  referred 
to  in  the  discussion,  so  far  as  may  be  necessary. 

The  case  was  submitted  to  a  jury  and  the  following  verdict 
was  rendered: 

"(1)  Was  the  machine  in  question  so  defective  or  out  of 
repair  at  the  time  of  the  accident  as  to  render  the  punch  liable 
to  fall  a  second  time  without  pressure  upon  the  treadle? 
Answer.  Yes.  (2)  If  your  answer  to  question  No.  1  be 
'Yes/  then  did  the  defendant  have  such  notice  of  such  defect 
or  want  of  repair  that  by  the  exercise  of  ordinary  care  and 
diligence  it  might  have  remedied  it  before  the  plaintiff  was 
injured?  A.  Yes.  (3)  If  your  answers  to  questions  1  and 
2  be  'Yes/  then  was  the  defendant  guilty  of  any  want  of  or- 
dinary care  in  permitting  the  use  and  operation  of  said  ma- 
chine by  the  plaintiff  in  the  condition  it  then  was?  A.  Yes. 
(4)  Did*the  defendant  instruct  and  caution  the  plaintiff  be- 
fore he  began  work  upon  the  machine  in  question  as  to  the 
dangers  incident  to  its  operation?  A.  No.  (5)  Was  the  de- 
fendant guilty  of  any  want  of  ordinary  care  in  relation  to  in- 
structing and  cautioning  the  plaintiff  as  to  the  dangers  inci- 
dent to  the  operation  of  the  punch  press  in  question  ?  A.  Yes. 
(6)  Did  the  def endant  provide  plaintiff  with  any  tools  or  ap- 
pliances for  the  purpose  of  taking  work  out  of  the  machine  ? 
A.  No.  (7)  If  your  answer  to  question  No.  6  be  'No/  then 
was  the  defendant  guilty  of  any  want  of  ordinary  care  in  fail- 
ing to  furnish  such  tools  or  appliances?  A.  Yes.  (8)  If 
your  answer  to  questions  1,  2,  and  3  be  'Yes/  then  was  such 
want  of  ordinary  care  on  the  part  of  the  defendant  in  allow- 
ing the  machine  to  be  used  in  such  defective  condition  or  while 
in  want  of  repair  the  proximate  cause  of  the  injury  ?  A.  Yes. 
(9)  If  your  answer  to  question  5  be  'Yes/  then  was  the  fail- 
ure of  the  defendant  to  instruct  and  caution  the  plaintiff  as 
to  the  dangers  incident  to  the  operation  of  the  machine  the 
proximate  cause  of  the  injury  ?  This  question  is  not  to  be  an- 
swered if  your  answer  to  question  8  be  'Yes/    (10)  If  your 
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answer  to  question  7  be  'Yes/  then  was  the  failure  of  the  de- 
fendant to  furnish  the  plaintiff  with  tools  and  appliances  for 
the  purpose  of  taking  the  work  out  of  the  machine  the  proxi- 
mate cause  of  the  injury?  If  you  answer  questions  8  or  9 
Yes/  this  question  should  not  be  answered.  (11)  Was  there 
any  want  of  ordinary  care  on  the  part  of  the  plaintiff  which 
contributed  to  produce  the  injury?  A.  No.  (12)  Did  the 
plaintiff  assume  the  risk  incident  to  the  operation  of  the  ma- 
chine in  the  manner  in  which  he  operated  it?  A.  No. 
(13)  What  sum  will  compensate  the  plaintiff  for  the  injury 
which  he  suffered?    A.  $5,000." 

Defendant  moved  to  strike  out  the  affirmative  answers  to 
questions  1,  2,  3,  5,  7,  and  8  because  they  were  contrary  to 
the  evidence,  and  that  the  court  answer  them  in  the  negative ; 
also  to  strike  out  the  negative  answers  to  questions  11  and  12 
because  they  were  contrary  to  the  evidence,  and  that  the 
court  answer  them  in  the  affirmative ;  and  for  reduction  of  the 
damages  found,  as  not  supported  by  the  evidence.  This  mo- 
tion was  denied  and  exceptions  taken.  Defendant  also  moved 
for  a  new  trial  upon  the  grounds  covered  by  these  specific  ex- 
ceptions. This  was  denied.  Judgment  was  awarded  in  plaint- 
iff's favor  on  the  special  verdict  for  the  amount  assessed  as 
damages  and  for  costs.    This  is  an  appeal  from  such  verdict. 

For  the  appellant  there  was  a  brief  by  Olin  &  Bviler,  and 
oral  argument  by  H.  L.  Bviler. 

For  the  respondent  there  was  a  brief  by  Oilberl  &  Jafikson, 
and  oral  argument  by  Russell  Jackson. 

The  following  opinion  was  filed  December  12, 1906 : 

Sjcebbcxeb,  J.  It  is  urged  that  there  was  no  evidence 
showing  negligence  in  the  particulars  alleged.  Defendant 
claims  that  the  accident  is  alleged  to  have  occurred  through 
the  abnormal  dropping  of  the  punch,  with  the  application  of 
pressure  to  the  treadle  after  the  punch  had  returned  to  its 
stationary  position,  that  it  then  dropped  unexpectedly,  and 
thereby  caused  the  injury.    Plaintiff's  counsel  contest  this 
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claim  in  their  oral  argument  though  their  brief  seems  to  go 
upon  this  theory.  The  question  must  be  settled  by  the  facts 
actually  disclosed  by  the  evidence.  The  record  shows  that 
plaintiff  is  the  only  person  who  speaks  on  this  subject,  and 
his  statement  is  directly  to  the  effect  that  the  abnormal  ac- 
tion of  the  machine  at  the  time  of  the  accident  consisted  in 
the  second  revolution  of  the  crank  shaft  and  a  second  drop- 
ping of  the  punch,  without  its  automatically  assuming  a  sta- 
tionary position  between  the  drops  after  the  pressure  had  been 
removed  from  the  treadle.  Upon  this  basis  of  fact  the  ques- 
tion arises,  Does  the  proof  tend  to  show  actionable  negligence  ? 
Defendant  contends  that  it  does  not,  upon  the  ground  that  the 
only  evidence  of  negligence  presented  is  that  of  the  alleged 
abnormal  operation  of  the  machine  at  the  time  of  and  at 
times  previous  to  the  accident  A  number  of  persons  testi- 
fied that  from  several  months  to  some  days  before  the  acci- 
dent, while  they  had  operated  the  punch  or  had  seen  it  oper- 
ated by  others,  it  had  unexpectedly  failed  in  its  automatic 
and  regular  action  to  take  the  normal  stationary  position  after 
removal  of  pressure  from  the  treadle,  and  had  made  one  or 
more  continuous  abnormal  drops.  There  is  evidence  tending 
to  show  that  the  shop  foreman's  attention  had  been  called  re- 
peatedly to  this  abnormal  action  before  the  accident,  and 
that  he  sought  to  remedy  it  by  readjustment  of  its  operating 
parts,  and  that  he  assured  the  person  manipulating  the  press 
that  it  was  in  a  proper  condition  for  use.  Considerable  evi- 
dence was  adduced  to  the  effect  that  this  press  was  of  stand- 
ard and  approved  design,  and  was  in  common  and  general 
use  by  manufacturers  for  purposes  like  to  those  for  which 
this  one  was  being  used  by  defendant;  that,  so  far  as  defend- 
ant's agents  and  servants  knew,  it  operated  properly  before 
and  from  and  after  the  time  of  the  accident  It  is  urged  that 
this  state  of  the  evidence  of  abnormal  action  of  the  machine 
can  only  be  the  basis  of  an  inference  tending  to  show  an  in- 
sufficiency in  the  construction  and  repair  of  the  machine  as  the 
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producing  cause  of  the  injury  complained  of;  that  this  was 
conclusively  rebutted  by  the  evidence  showing  the  machine 
was  free  from  all  discoverable  defects;  and  that  therefore  no 
grounds  exist  on  which  the  jury  could  find  that  any  defect  ex- 
isted in  the  machine  which  the  defendant  in  the  exercise  of 
ordinary  care  ought  to  have  discovered.  The  rule  of  law  in- 
voked by  defendant  as  controlling  upon  this  branch  of  the 
case  has  been  observed  and  adhered  to  in  numerous  decisions 
of  this  court  In  Vorbrich  v.  Geuder  &  P.  Mfg.  Co.  96  Wis. 
277,  71  N.  W.  434,  speaking  of  this  subject,  the  court  said: 

'^Undisputed  proof  of  freedom  of  the  machine  from  all 
discoverable  defects,  either  in  construction  or  repair,  effect- 
ually overcomes  any  inference  or  presumption  arising  from 
the  happening  of  the  accident,  so  as  to  leave  no  question  in 
that  regard  for  the  jnry." 

See,  also,  cases  cited,  and  Orofh  v.  Thomann,  110  Wis.  488, 
86  K  W.  178 ;  KlitzTce  v.  Webb,  120  Wis.  254,  97  N.  W.  901. 

Plaintiff  produced  evidence  tending  to  show  that  the  opera- 
tion of  the  clutch  and  trigger  spring  was  interfered  with  by 
the  gumming  of  these  parts;  that  there  was  a  wearing  and 
loosening  of  the  set-screw  in  the  rocker  arm  holding  the  treadle 
rod;  that  this  screw  was  not  fastened  by  a  lock  nut;  and 
that  the  treadle  latch  operated  defectively,  and  claims  that 
these  defects  in  the  construction  and  repair  of  the  press  were 
the  cause  of  the  accident;  and  that  defendant  could  have  dis- 
covered them  in  the  exercise  of  ordinary  care.  It  is  obvious 
that  the  gumming  could  in  no  way  cause  the  abnormal  drop- 
ping of  the  punch,  because  its  only  effect  would  be  to  prevent 
engagement  of  the  clutch  and  fly  wheel ;  until  this  occurred 
the  punch  would  be  stationary.  The  specified  abnormal  ac- 
tion of  the  punch  must  result  from  a  failure  to  disengage  the 
clutch  and  fly  wheel,  and  to  this  the  gumming  could  in  no  way 
contribute.  The  theory  that  the  absence  of  the  lock  nut  on 
the  set-screw,  and  the  way  the  treadle  latch  was  fastened  up 
to  prevent  it  from  holding  down  the  treadle,  thereby  causing 
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the  punch  to  continue  in  action  until  it  was  removed,  could 
in  any  way  have  caused  the  abnormal  action  complained  of, 
i9  not  sustained  by  the  evidence.  The  evidence  on  these  points 
would  not  reasonably  admit  of  an  inference  that  these  alleged 
defects  caused  the  abnormal  action.  Such  an  inference  is 
mere  conjecture  and  falls  far  short  of  the  reasonable  certainty 
required  to  show  the  real  cause  of  the  accident  As  to  these 
alleged  grounds  of  negligence  the  court  should  have  instructed 
the  jury,  as  requested,  that  the  evidence  bearing  on  them  was 
not  sufficient  to  sustain  a  finding  that  the  machine  was  de- 
fective, and  that  no  want  of  ordinary  care  could  be  imputed 
to  defendant  with  respect  thereto  as  the  cause  of  the  injury. 
The  failure  to  give  the  requested  instructions  or  their  equiva- 
lent was  error.  It  permitted  the  jury  to  predicate  their  find- 
ing upon  any  or  all  of  these  phases  of  the  evidence,  and  there- 
fore renders  the  result  of  the  trial  inconclusive,  in  that  the 
jury  may  have  founded  their  finding  of  negligence  upon  a 
ground  not  supported  by  the  evidence.  McClarney  v.  C,  M. 
&  St.  P.  R.  Co.  80  Wis.  277,  49  N.  W.  963 ;  Dams  v.  C,  M. 
&  St.  P.  B.  Co.  93  Wis.  470,  67  N.  W.  16, 1132. 

The  remaining  alleged  specific  defect  of  the  machine  per- 
tains to  the  worn  and  loose  condition  of  the  set-screw  and 
treadle  rod.  There  is  evidence  tending  to  sustain  the  claim 
that  these  conditions  existed  at  the  time  of  the  accident.  It  is 
strenuously  urged  by  the  defendant  that  there  is  no  explana- 
tion as  to  how  these  conditions  could  cause  the  abnormal  ac- 
tion of  the  punch.  We  are  ledto  the  conclusion  that  it  suf- 
ficiently appears  from  the  evidence  of  witnesses  qualified  to 
speak  on  the  subject  that  the  looseness  of  the  set-screw  and  the 
slipping  of  the  rod  in  the  rocker  arm,  when  the  operating 
parts  of  the  machine  were  engaged  in  tripping  and  automatic- 
ally arresting  the  punch  and  holding  it  in  its  stationary  posi- 
tion, might  cause  the  failure  of  the  latch  to  return  to  its  posi- 
tion and  to  engage  the  trigger  at  its  first  revolution,  and  thus 
by  permitting  two  or  more  revolutions  of  the  crank  shaft 
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cause  the  unexpected  drop  of  the  punch  after  the  pressure  on 
the  treadle  had  been  removed.  Some  of  the  defendant's  ex- 
perts admitted  that  if  the  latch  failed  to  return  quickly  this 
abnormal  action  might  follow.  Since  it  was  made  sufficiently 
apparent  that  the  slipping  of  the  treadle  rod  in  the  rocker 
arm,  on  account  of  the  imperfect  set-screw,  might  result  in  not 
returning  the  latch  to  such  a  position  as  to  engage  the  trigger, 
this  question  should  have  been  submitted  to  the  jury  upon  the 
conflicting  evidence  on  the  subject,  and  the  court  should  have 
submitted  the  inquiry  of  defendant's  negligence  upon  this 
ground. 

An  exception  is  urged  to  the  refusal  of  the  court  to  submit 
questions  covering  different  phases  of  the  evidence  concern- 
ing the  nature  of  the  defects,  if  the  machine  was  found  de- 
fective in  construction  or  repair.  We  think  they  were  prop- 
erly refused,  because  they  required  the  jury,  in  answering 
the  general  and  proper  questions  respecting  the  alleged  negli- 
gence of  defendant,  to  state  the  specific  grounds  for  their  find- 
ings. Mcmch  v.  Hartford,  112  Wis.  40,  87  N.  W.  816,  and 
cases  cited. 

Error  is  assigned  upon  instructions  given  defining  the 
measure  of  the  master's  duty.  This  duty  requires  that  he 
exercise  reasonable  care  in  furnishing  reasonably  safe  instru- 
ments, and  that  he  exercise  a  like  degree  of  care  in  making 
repairs:  Another  exception  of  this  nature  pertains  to  the 
definition  of  ordinary  care  of  the  defendant  as  such  care  as 
is  exercised  by  ordinarily  careful  and  prudent  persons  of 
plaintiff's  age,  intelligence,  experience,  and  knowledge.  The 
court  manifestly  misapplied  this  definition  to  the  defendant, 
when  it  was  intended  to  refer  to  plaintiff.  The  error  is  not 
likely  to  occur  on  another  trial. 

The  exceptions  to  rulings  on  evidence  relate  mainly  to  in- 
fringements on  the  rights  of  cross-examination.    Since  a  new 
trial  must  be  granted,  discussion  of  them  is  unnecessary.  The 
exceptions  do  not  present  questions  which  show  a  mistaken 
Vol.  127—3 
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view  of  the  principles,  but  relate  to  the  application  of  well- 
established  principles  in  the  particulars  suggested.  The  cross- 
examinations  by  defendant  appear  to  have  been  too  much  re- 
stricted. A  party  should  not  be  deprived  of  this  right  by  so 
limiting  the  scope  of  the  cross-examination  that  the  value  and 
weight  of  the  evidence  given  on  direct  examination  may  not 
be  fully  tested. 

It  is  further  contended  that  counsel  was  permitted  to  in- 
dulge in  improper  argument  to  the  jury,  over  defendant's  ob- 
jection. It  appears  that  plaintiff  requested  a  view  of  the  ma- 
chine at  defendant's  shops,  and  that  this  was  assented  to  by 
the  defendant;  that  the  court,  the  jury,  and  counsel  for  both 
parties  viewed  and  inspected  the  machine  in  the  shop,  and 
that  it  was  operated  at  plaintiff's  request  in  their  presence; 
that  plaintiff  did  not  request  the  production  of  the  machine 
or  of  any  of  its  parts  in  court;  and  that  defendant  made  no 
offer  of  it  or  of  any  of  its  parts  as  an  exhibit  during  the  trial. 
The  machine  was  installed  and  in  use  in  the  factory;  its  size 
and  weight  evidently  made  it  difficult  to  transport,  and  de- 
tachment of  its  parts  would  have  prevented  its  use.  Under 
these  circumstances  plaintiff's  counsel  argued  that  such  ab- 
sence of  the  machine  and  its  detachable  parts  was  evidence 
tending  to  show  the  defendant  guilty  of  the  negligence 
^charged.  The  court  upon  objection  to  such  comment  ruled 
that  defendant  had  the  right  but  was  not  compelled  to  pro- 
duce the  machine,  and  that  counsel  justifiably  argued  that 
•.such  nonproduction  tended  to  refute  defendant's  claim  that 
>the  machine  was  free  from  all  discoverable  defects.  The  seri- 
•ous  effect  of  such  comments  before  a  jury  is  perfectly  obvious. 
Was  it  proper  argument  under  the  circumstances  ?  We  can- 
not regard  it  as  within  the  field  of  legitimate  argument  It  is 
a  charge  that  defendant  withheld  evidence  which  would  have 
supported  plaintiff's  claim  and  have  refuted  defendant's 
.claim  concerning  the  condition  of  the  machine.  Such  an  im- 
putation was  refuted  by  defendant's  conduct  in  freely  sub- 
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mitting  to  a  full  inspection  of  the  machine  and  the  operation 
of  it  in  the  presence  of  the  jury  and  the  opposite  party  and 
his  counsel.  It  is  not  suggested  that  plaintiff  was,  in  any  par- 
ticular, deprived  of  the  fullest  opportunity  to  examine  the 
machine;  nor  did  he  ask  that  it  or  any  of  its  parts  he  produced 
bj  defendant  as  an  exhibit  upon  the  trial.  It  appears  that  de- 
fendant had  done  everything  within  reasonable  requirement 
to  expose  the  machine  to  the  view  of  the  court  and  the  jury 
as  evidence  of  its  condition  at  the  time  of  the  accident,  and 
this  conduct  fully  rebutted  any  presumption  that  it  withheld 
the  machine  or  any  of  its  parts  as  evidence  from  sinister  mo- 
tives. The  proceeding  complained  of  was  highly  prejudicial 
under  the  circumstances,  and  constituted  reversible  error. 
MacCarthy  v.  Whitcomb,  110  Wis.  113,  85  K  W.  707,  and 
cases  cited;  1  Wigmore,  Evidence,  §  285  et  seq.;  Bates  v. 
Morris,  101  Ala.  282, 13  South.  138;  Crawford  v.  State,  112 
Ala,  1,  21  South.  214. 

Error  is  assigned -upon  the  refusal  of  the  court  to  direct  a 
verdict  in  defendant's  favor  upon  the  ground  that  under  the 
undisputed  facts  it  appeared  that  plaintiff  had  assumed  the 
risk  of  this  injury  as  incident  to  his  employment  and  that  he 
was  guilty  of  contributory  negligence.  Upon  this  question 
the  justices  are  equally  divided  in  opinion*  In  accordance 
with  the  established  practice  in  the  treatment  of  such  a  situa- 
tion no  opinion  will  be  filed  on  this  question* 

By  the  Court. — Judgment  reversed,  and  the  action  re- 
manded for  a  new  trial 

A  motion  for  a  rehearing  was  denied  January  30, 1906. 
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Baringer,  Appellant,  vs.  Evenson,  Respondent 

November  17, 1905— January  SO,  1906. 

Fixtures:  Landlord  and  tenant:  Direction  of  verdict 

1.  In  determining  whether  articles  In  a  building  are  fixtures,  three- 

things  should  be  considered:  (1)  Actual  physical  annexation  to 
the  realty.  (2)  Application  or  adaptation  to  the  use  or  purpose 
to  which  the  realty  is  devoted.  (3)  An  intention  on  the  part  of 
the  person  making  the  annexation  to  make  a  permanent  acces- 
sion to  the  freehold. 

2.  In  an  action  by  a  landlord  against  a  tenant  for  the  value  of  cer- 

tain shelving,  drawer  pulls,  counters,  screen  doors,  and  a  fur- 
nace removed  by  the  tenant  from  the  demfsed  premises,  on  the 
evidence,  stated  in  the  opinion,  it  is  held  that  the  question 
whether  the  same  were  fixtures  should  have  been  submitted  to 
the  jury. 

3.  In  such  case  certain  of  the  articles  were  attached  and  used  In 

and  as  forming  a  part  of  the  store  building  when  the  defendant 
became  a  tenant  In  the  absence  of  any  evidence  disclosing  a 
different  state  of  facts,  such  articles  are  held  to  be  the  property 
of  the  landlord. 

4.  An  incoming  tenant  should  take  care  to  ascertain  that  he  will 

have  a  good  title  to  any  fixtures  he  purchases  from  the  out* 
going  tenant 

Appeal  from  a  judgment  of  the  circuit  court  for  Saulc 
county:  E.  W.  Helms,  Judge.    Reversed. 

This  action  was  brought  to  recover  $350  damages  for  the 
conversion  of  certain  articles  which  the  plaintiff  claims  were 
fixtures  in  the  building  and  premises  described  and  owned  by 
him  and  which  had  been  occupied  by  the  defendant  as  a  drug 
store  for  many  years,  and  which  articles,  the  defendant  claims,, 
were  not  fixtures,  but  were  personal  property  and  belonged  to- 
him.  It  appears,  and  is  undisputed,  that  one  William  H. 
Hopkins  was  the  owner  in  fee  of  the  building  and  premises 
described  as  early  as  1886;  that  in  that  year  he  leased  the 
store  building  in  question  to  one  Charles  Whitman  to  be  used 
by  him  as  a  drug  store,  etc ;  that  Charles  Whitman  continued 
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to  occupy  said  building  as  a  drug  store  and  as  the  tenant  of 
Hopkins  until  about  September  1, 1889,  when  J.  H.  Whitman 
purchased  said  stock  of  drugs  from  Charles  Whitman,  and 
continued  to  occupy  said  building  as  a  drug  store  as  the  tenant 
of  Hopkins  from  that  time  until  September,  1890,  when  the 
defendant  herein  purchased  said  stock  of  drugs  from  J.  H. 
Whitman  and  continued  such  occupancy  of  said  building  as  a 
drag  store  as  the  tenant  of  Hopkins  under  a  verbal  lease  from 
that  time  down  to  April  1, 1895,  when  Hopkins  gave  to  the  de- 
fendant a  written  lease  of  the  premises  described,  duly  exe- 
cuted under  their  hands  and  seals,  with  the  privilege  of  rent- 
ing the  rooms  on  the  second  floor  for  office  purposes,  to  have 
and  to  hold  the  same  for  the  term  of  five  years  from  April  1, 
1895,  at  the  rate  of  $750  per  annum,  payable  in  instalments 
of  $62.50  monthly  in  advance — to  be  used  for  the  purpose  of 
a  drug  store  and  offices ;  that  the  defendant  therein  agreed  to 
pay  such  rent  and  keep  the  premises  in  good  repair,  and  to 
quit  and  deliver  up  possession  thereof  peaceably  and  quietly 
to  said  Hopkins  or  his  legal  representatives  at  the  expiration 
of  said  term  in  as  good  condition  as  when  received,  the  natural 
wear  and  reasonable  use  thereof  and  destruction  by  the  ele- 
ments and  fire  excepted ;  that  Hopkins  or  his  representatives 
might  at  all  times  re-enter  the  premises  for  inspection  and 
making  of  such  alterations  and  changes  therein  as  he  might 
deem  advisable ;  that  if  the  lessee  made  any  alteration  in  the 
premises  without  the  consent  of  the  lessor,  then  he  was  liable 
to  be  expelled  therefrom  forthwith ;  that,  in  case  the  premises 
should  be  sold  during  the  term,  then  the  lessor  was  to  have  the 
optional  right  to  terminate  and  cancel  the  lease  by  giving  no- 
tice thereof  to  the  lessee,  who  should  thereupon  vacate  the 
premises;  that  if  the  lessee  should  use  the  premises  contrary 
to  the  conditions  of  the  lease  or  injure  the  same,  then  the 
lessor  or  his  legal  representatives  would  be  entitled  to  im- 
mediate possession  and  have  the  right  to  recover  all  damages 
sustained  by  the  acts  of  the  lessee,  and  the  covenants  therein 
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contained  were  thereby  made  mutually  binding  on  the  par- 
ties, their  representatives,  executors,  administrators,  and  as- 
signs; that  that  lease  by  its  terms  expired  April  1,  1900; 
that  May  4,  1901,  the  plaintiff  purchased  the  premises  from 
Hopkins  and  received  a  deed  thereof  from  him ;  that  the  de- 
fendant without  any  other  written  lease  continued  to  occupy 
the  premises  as  such  tenant  under  Hopkins  down  to  the  time 
of  such  purchase  by  the  plaintiff,  and  from  that  time  down  to 
about  April  1,  1904,  as  tenant  under  the  plaintiff,  when  he 
removed  therefrom,  as  alleged  in  the  complaint,  twenty  glass 
doors,  certain  shelving,  one  hundred  and  ninety  drawer  pulls, 
ten  panes  of  glass,  three  screen  doors,  one  transom  screen,  and 
two  sections  of  counters,  of  the  alleged  aggregate  value  of 
$106,  and  all  of  which  the  complaint  alleges  were  in  the  build- 
ing and  attached  thereto  at  the  time  the  premises  were  so  occu- 
pied by  J.  H.  Whitman  in  1890 ;  and  also  that  one  furnace 
was  placed  in  the  building  by  the  defendant  and  attached 
thereto  in  the  usual  manner  by  means  of  air  ducts  constructed 
with  it  and  connected  with  the  other  parts  of  the  building,  and 
said  furnace  rested  upon  a  brick  foundation  in  the  cellar  of 
the  building  and  built  for  that  special  purpose  and  no  other. 
To  the  complaint  alleging  such  facts,  in  effect,  the  defendant 
answered  by  way  of  admissions,  denials,  and  counter  allega- 
tions, to  the  effect  that  he  was  the  absolute  owner  of  the  sev- 
eral articles  mentioned,  and  that  the  same,  with  the  exception 
of  the  furnace,  had  been  in  his  continuous  possession  and  con- 
trol from  September,  1890,  until  the  time  of  drawing  the  an- 
swer, and  the  furnace  from  the  time  it  was  put  into  the  build- 
ing by  the  defendant  in  the  fall  of  1898.  At  the  close  of  the 
testimony  the  court  directed  a  verdict  of  no  cause  of  action  in 
favor  of  the  defendant.  From  the  judgment  entered  upon 
that  verdict  with  costs,  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Qrotophorst,  Evans 
&  Thomas,  and  oral  argument  by  E.  A.  Evans. 

Bentley  &  KeUey,  for  the  respondent 
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Cassoday,  C.  J.  1.  The  important  question  presented  is 
whether  the  evidence  was  sufficient  to  take  the  case  to  the  jury 
on  the  question  whether  any  of  the  articles  mentioned  were 
fixtures,  and  hence  a  part  of  the  realty  and  the  property  of  the 
plaintiff.  It  is  conceded  that  all  the  articles  mentioned,  ex- 
cept the  furnace,  were  in  the  store  building  when  the  same  was 
occupied  by  the  defendant's  immediate  predecessor,  J.  H. 
Whitman,  in  1890,  and  continued  in  the  store  from  that  time 
down  to  the  time  they  were  removed  by  the  defendant  about 
April  1,  1904,  and  that  the  furnace  was  placed  in  the  build- 
ing by  defendant  in  the  fall  of  1898  and  remained  there  until 
it  was  removed  by  the  defendant  about  April  1,  1904.  The 
defendant,  as  an  adverse  witness,  testified  to  the  effect  that  the 
twenty  glass  doors  which  he  removed  were  fastened  by  means 
of  hinges  and  screws  to  the  standard  in  front  of  the  shelving  in 
the  room;  that  there  were  two  doors  to  a  set — ten  double 
doors,  twenty  single  doors ;  that  the  hinges  were  screwed  onto 
the  upright  strip  in  front  of  a  standard  between  the  shelving, 
composed  of  boards,  and  attached  to  and  supported  it;  that 
the  shelving  he  removed  was  not  nailed  to  the  building  proper, 
but  was  nailed  to  cleats,  and  the  cleats  were  screwed  to  tho 
building;  that  he  did  not  place  the  shelving  in  the  building; 
that  it  was  there  when  he  went  into  possession  in  1890 ;  that 
he  removed  such  of  the  sixteen  dozen  drawer  pulls  as  had  not 
previously  been  destroyed ;  that  such  drawer  pulls  were  fast- 
ened to  the  drawers,  and  each  consisted  of  a  piece  of  metal 
projecting  out  probably  an  inch  from  the  drawer,  with  a  place 
to  put  the  hand  underneath,  and  had  an  opening  in  front  for 
a  glass  label;  that  those  pulls  were  fastened  to  the  drawers 
with  screws  and  constitute  a  part  of  the  fixtures,  and  were 
there  when  Whitman  occupied;  that  he  removed  some  com- 
mon panes  of  glass  which  had  been  set  in  places  or  panels  cut 
out  of  the  counter  for  the  purpose,  the  glass  taking  the  place 
of  the  panels ;  that  he  left  the  counter,  but  took  the  glass ;  that 
he  did  not  know  whether  the  counter  was  fastened  to  the 
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building  or  the  floor;  that  he  removed  three  screen  doors 
and  a  transom  screen,  which  were  fastened  to  the  building, 
the  same  as  any  other  ordinary  screen  door  is  attached,  with 
regular  butts ;  that  there  was  a  strip  attached  to  the  building, 
and  then  the  door  attached  to  the  strip ;  that  they  were  made 
expressly  for  the  doorways;  that  he  removed  one  section  of 
counter  from  the  building,  and  a  prescription  case,  also,  that 
had  a  counter  attached,  both  of  which  were  there  before  he 
occupied ;  that  neither  was  attached  to  the  floor  in  any  way, 
but  simply  rested  thereon;  that  he  removed  the  portable 
furnace  which  he  placed  in  the  building  in  the  fall  of  1898 ; 
that  the  furnace  had  a  galvanized  jacket  and  sat  on  some 
bricks  that  rested  on  the  ground;  that  there  was  one  hotrair 
register  and  a  square  pipe  went  right  straight  up  to  it  and 
lapped  over  onto  the  rim;  that  there  was  a  cold-air  box  ex- 
tending from  the  front  of  the  store  to  the  bottom  of  the  fur- 
nace; that  when  the  furnace  was  put  in  he  had  a  hole  cut 
in  the  floor  of  the  building  to  put  in  the  register  and  the  cold- 
air  duct,  and  cut  a  hole. in  the  wall  in  order  to  let  the  cold-air 
duct  through ;  that  he  removed  the  hotrair  pipe  and  the  cold- 
air  duct,  but  not  the  register;  that  the  furnace  was  in  the 
basement,  and  the  hot  air  was  conducted  through  the  open- 
ing in  the  floor  of  the  store. 

Without  reference  to  other  evidence  on  the  part  of  the 
plaintiff,  we  are  clearly  of  the  opinion  that  the  court  improp- 
erly directed  a  verdict  in  favor  of  the  defendant.  The  case 
presents  two  questions  for  consideration.  One  is  as  to  the 
right  of  defendant  to  remove  from  the  building  the  furnace 
which  he  put  in  the  building  five  and  one-half  years  prior 
to  such  removal.  This  court  has  repeatedly  declared  that, 
in  determining  whether  articles  in  a  building  are  fixtures, 
three  things  should  be  considered : 

"(1)  Actual  physical  annexation  to  the  realty;  (2)  appli- 
cation or  adaptation  to  the  use  or  purpose  to  which  the  realty 
is  devoted;  (3)  an  intention  on  the  part  of  the  person  making 
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the  annexation  to  make  a  permanent  accession  to  the  free- 
hold." Taylor  v.  Collins,  51  Wis.  123,  127,  8  N.  W.  22; 
Homestead  L.  Co.  v.  Becker,  96  Wis.  206,  210,  71  N.  W. 
117;  Ounderson  v.  Swarthout,  104  Wis.  186,  190,  191,  80 
3f.  W.  465 ;  Fuller-Warren  Co.  v.  Barter,  110  Wis.  80,  86, 
£5  N*.  W.  698;  Vamasse  v.  Beid,  111  Wis.  303,  87  N.  W. 
122;  Binzel  v.  Stumpf,  116  Wis.  287,  290,  291,  93  N.  W.  36. 
As  stated  in  several  of  these  cases,  such  intention  is  to 
be  regarded  of  primary  importance  as  between  grantor  and 
grantee,  mortgagor  and  mortgagee.  See  cases  cited  in  Oun- 
derson v.  Swarthout,  104  Wis.  186,  191,  80  N.  W.  465 ; 
Fuller-Warren  Co.  v.  Barter,  110  Wis.  80,  85  K  W.  698; 
E.  M.  Fish  Co.  v.  Young,  post,  p.  149, 106  M".  W.  795.  The 
same  is  true  as  between  the  owner  of  the  realty  and  the  ven- 
dor of  personal  property  who  sells  the  same  with  the  inten- 
tion of  having  it  permanently  annexed  to  the  freehold  and  it 
i9  so  annexed.  In  addition  to  the  cases  cited  above,  see 
Frankland  v.  Moulton,  5  Wis.  1;  Cooper  v.  Clegliorn,  50 
Wis.  113,  122,  6  K".  W.  491;  Kendall  Mfg.  Co.  v.  Bundle, 
78  Wis.  150,  47  N.  W.  364.  In  the  most  recent  case  cited 
above  {Binzel  v.  Stumpf,  116  Wis.  287),  the  action  was 
brought  by  a  subcontractor  to  enforce  a  mechanic's  lien  for 
certain  shelving,  counters,  or  tables  which  were  placed  in  the 
building  by  him.  The  shelving  was  of  different  lengths  and 
widths  and  made  to  conform  to  the  contour  of  the  inside  of 
the  store,  and  nailed  to  the  walls  and  floor  so  as  to  make  the 
same  stationary  and  permanent,  although  it  could  have  been 
removed  without  any  serious  injury  to  the  building;  and  it 
was  held  that  such  shelving  was  "a  part  of  the  freehold. "  As 
to  the  twenty-four  tables  furnished  by  such  subcontractor,  all 
but  two  of  them  were  not  connected  nor  attached  to  the  free- 
hold, but  were  loose  and  movable,  and  hence  were  held  not  to 
be  a  part  of  the  freehold  nor  lienable.  As  to  the  two  tables 
which  were  glued  around  a  post  in  the  store,  it  was  held  that 
they  became  a  part  of  the  realty  and  lienable.  Binzel  v. 
Stumpf,  supra. 
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The  questions  here  presented  are  as  to  the  rule  between 
landlord  and  tenant     The  trial  court  held  that  the  defendant 
had  such  right  of  removal,  basing  his  decision  upon  an  opin- 
ion of  this  court  writtenby  the  late  Justice  Taylob.  Second 
Nat.  Bank  v.  0.  E.  Merrill  Co.  69  Wis.  501,  504,  34  N.  W. 
514,  515.    The  learned  trial  judge  thought  that  decision  was 
out  of  harmony  with  authorities  elsewhere;  and  it  is  certainly 
true  as  to  adjudications  in  certain  jurisdictions.    1  McAdamy 
Landl.  &  T.  (3d  ed.)  §  220,  and  cases  there  cited-     But  the 
Merrill  Case  adjudicates  in  respect  to  property,  and  we  are 
constrained  to  follow  such  adjudication.     The  case  is  compli- 
cated in  its  facts,  but,  briefly  stated,  they  are  to  the  effect 
that  in  1881  the  Rock  River  Paper  Company,  being  the 
owner  of  certain  lots  and  water  power,  with  a  large  stone 
building  thereon  known  as  the  machine  shop,  with  no  ma- 
chinery therein,  and  another  building  known  as  the  foundry, 
with  a  very  little  machinery  therein,  leased  the  same  to  O.  E. 
Merrill,  who  went  into  possession  as  tenant,  and  he  and  the 
O.  E.  Merrill  Company,  under  such  lease,  placed  upon  said 
premises  at  their  own  expense  all  the  machinery  in  contro- 
versy, consisting  of  "a  boiler,  engine,  shafting,  and  various 
other  machinery  and  tools,"  of  equal  or  greater  value  than 
the  realty  so  leased.     October  4, 1883,  the  Rock  River  Paper 
Company  entered  into  a  written  agreement  with  such  tenant, 
-  reciting  that  during  his  occupancy  under  and  by  virtue  of 
such  lease  he  had  built,  constructed,  erected,  and  put  into  and 
upon  said  premises  such  "boiler,  engine,  shafting,  and  vari- 
ous other  machinery  and  tools,"  and  it  was  therein  agreed 
that  the  same  should  "be  and  remain  the  property  of  said" 
tenant;  and  that  he  should  "have  the  right  and  privilege  to 
remove  or  cause  the  same  to  be  removed  at  any  time  during 
the  time  he"  should  "occupy  said  premises  by  virtue  of  any 
lease  from"  the  Rock  River  Paper  Company  "and  within  a 
reasonable  time  after  the  expiration  of  any  such  lease,"  in  a 
manner  to  do  as  little  damage  as  possible,  unless  the  Rock 
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River  Paper  Company  or  its  assigns  should,  in  the  meantime, 
purchase  die  same.    Such  written  agreement  was  executed  by 
the  respective  parties  under  seal  and  duly  witnessed  and  ac- 
knowledged and  recorded.  November  3, 1883,  the  Rock  River 
Paper  Company  made  a  voluntary  assignment  of  all  its  prop- 
erty to  one  Hackett  for  the  benefit  of  its  creditors.    In  pur- 
finance  of  an  order  of  the  circuit  court  in  such  insolvency  pro- 
ceedings, the  premises  were  sold  by  such  assignee  to  the 
plaintiff  bank,  December  30,  1884,  and  the  amount  of  the 
purchase  price  credited  on  its  claim  against  the  Rock  River 
Paper  Company,  and  such  sale  was  duly  confirmed  by  the 
court    Merrill  remained  in  possession,  as  such  tenant,  under 
the  old  lease,  until  February  28,  1885,  when  the  bank  gave 
him  a  new  lease  to  expire  January  1, 1886,  at  a  rental  payable 
monthly.     November  23,  1885,  Merrill,  with  the  written 
consent  of  the  bank,  assigned  the  new  lease  to  the  Merrill 
Company,  and  the  same  was  extended  by  agreement  to  July 
1,  1886,  and  that  company  remained  in  possession  as  tenant 
of  the  bank  under  the  new  lease  so  extended,  and  thereafter 
and  until  the  action  was  brought  by  the  bank  to  restrain  the 
Merrill  Company  from  removing  such  boiler,  engine,  shaft- 
ing, and  other  machinery  and  tools.    The  trial  court  held  that 
the  bank  never  became  the  owner  of  such  machinery  and  fix- 
tures, and  that  judgment  was  affirmed  by  this  court    The  de- 
cision of  this  court  was  based  upon  the  intention  of  the  par- 
ties as  evinced  by  the  evidence  in  the  case.    And  so  it  was  in 
effect. held  that  as  the  original  lease  only  covered  the  lots, 
buildings,  and  water  right,  and  the  rent  reserved  was  clearly 
not  based  upon  the  value  of  such  trade  fixtures  put  in  by  the 
lessee,  whose  right  to  the  same  had  been  expressly  sanctioned 
by  the  lessor,  and  in  selling  the  premises  the  assignee  in  the 
insolvency  proceedings  did  not  offer  for  sale  nor  profess  to 
sell  such  fixtures,  and  the  purchaser  bought  with  knowledge 
that  he  was  to  acquire  no  title  thereto  and  that  such  fixtures 
were  claimed  by  such  tenant,  and  such  claim  was  acquiesced 
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in  by  the  silence  of  such  purchaser,  therefore  the  bank,  as 
such  purchaser  at  the  bankrupt  sale,  got  no  title  to  such  fix- 
tures. And  so  it  was  further  held,  in  effect,  that  as  the  new 
lease  was  taken  by  the  tenant  while  in  the  actual  possession  of 
the  premises,  and  "merely  described  the  land  and  buildings 
and  the  water  right,  and  did  not  in  clear  terms  cover  such 
fixtures  or  refer  to  them,  .  .  .  the  acceptance  of  such  new 
lease  did  not  divest  the  lessee  of  his  right"  to  remove  such 
fixtures.  In  reaching  such  conclusion  it  is  said  in  the 
opinion  "that  the  great  preponderance  of  the  evidence  in  this 
case  clearly  showB  that  it  was  understood  that  the  tenant's 
right  to  his  fixtures  and  machinery  should  remain  in  him  not- 
withstanding the  acceptance  of  a  new  lease."  And  it  was 
then  said  that  such  discussion  was  based  upon  the  facts  ap- 
pearing in  the  record,  and  would  not  be  conclusive  if  it  should 
be  shown  upon  the  trial  that  the  facts  were  different  69  Wis. 
520,  521,  34  N.  W.  522.  See  1  McAdam,  Landl.  &  T.  (3d 
ed.)  §  220,  pp.  746,  747.  In  a  later  case  it  was  held  by  this 
court  that : 

"The  tenant  of  land  having  abandoned  the  premises  with- 
out removing  a  building  placed  thereon  by  him,  one  who  aft- 
erwards purchased  the  building  from  him  cannot  remove  it 
unless,  by  some  agreement  with  the  owner  of  the  land,  the 
right  of  removal  was  preserved  until  after  possession  was 
given  up  by  the  tenant"  Fitzgerald  v.  Anderson,  81  Wis. 
341,  51  N.  W.  554. 

In  a  still  later  case,  a  section  foreman  of  a  railway  com- 
pany, living  by  its  permission  in  the  section  house,  built  a 
lean-to  kitchen  addition  thereto,  with  the  knowledge  and  con- 
sent of  the  company;  and  it  was  held  that  such  addition  be- 
came a  fixture  which  the  tenant  had  no  right  to  remove  after 
his  discharge  by  the  company  and  removal  from  the  house. 
Mueller  v.  C,  M.  &  St.  P.  B.  Co.  Ill  Wis.  300,  87  K  W. 
239. 

The  question  whether  in  the  case  at  bar  the  defendant  had 
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the  right  to  remove  the  furnace  must  depend  upon  the  evi-  ' 
dence  to  be  adduced  upon  the  trial  and  the  law  applicable. 
According  to  the  defendant's  testimony,  mentioned,  he  placed 
the  furnace  in  the  building  in  the  fall  of  1898  and  while  he 
was  occupying  the  premises  under  the  written  lease.  That 
lease  by  its  terms  expired  April  1,  1900.  After  that,  and 
under  our  statute,  he  seems  to  have  held  the  premises  as 
"a  tenant  from  year  to  year  upon  the  terms  of  the  original 
lease"  (sec.  2187,  Stats.  1898).  Brown  v.  Kayser,  60  Wis. 
1, 18  2ST.  W.  523;  Eimermann  v.  Nathan,  116  Wis.  124,  92 
K  W.  550.  Both  parties  state  that  the  defendant  removed  . 
from  the  building  in  the  spring  of  1904.  The  precise  time  of 
removing  the  furnace  is  not  given.  From  the  testimony  of  the 
defendant  it  would  seem  that  the  furnace  was  actually  an- 
nexed to  the  realty.  It  seems  to  have  been  adapted  to  the  use 
or  purpose  to  which  the  realty  was  devoted.  Whether  it  was- 
the  intention  of  the  parties  that  such  annexation  of  the  fur- 
nace to  the  really  should  become  a  permanent  accession  to  the 
freehold  may  be  open  to  controversy.  Whether  there  was  any 
agreement  in  respect  to  the  ownership  of  the  furnace  and  the 
right  to  remove  the  same  does  not  appear.  The  case  was 
taken  from  the  jury  and  the  verdict  directed  in  favor  of  the 
defendant  We  must  hold  that  there  were  questions  of  fact 
which  should  have  been  submitted  to  the  jury. 

2.  The  question  whether  the  defendant  had  the  right  to 
remove  from  the  building  any  of  the  articles  mentioned  which 
were  in  the  building  before  the  same  was  occupied  by  him  in- 
volves some  other  principles  of  law.  The  difficulty  of  deter- 
mining "what  are  fixtures  that  belong  to  the  realty  and  what 
are,  as  to  the  tenant,  removable  chattels,"  is  fully  recognized 
by  a  late  writer  on  the  subject  1  McAdam,  Landl.  &  T.  (3d 
ed.)  §  216.  The  reason  given  for  the  difficulty  is  that  such 
fixtures  "stand  upon  the  boundary  line  between  the  two  grand 
division  of  things,  real  and  personal,  into  which  the  law  has 
classified  property."    Id.    Then,  after  stating  that  the  law  is 
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more  indulgent  to  the  tenant  than  to  the  executor,  the  grantee, 
or  the  mortgagee,  he  says:  "The  incoming  tenant  should 
take  care  to  ascertain  that  he  will  have  a  good  title  as  against 
his  landlord  to  any  fixtures  he  purchases  from  the  outgoing 
tenant"  Id.  In  general  it  may  be  said  "that  what  a  tenant 
has  added  he  may  remove,  if  he  can  do  so  without  material 
injury  to  the  premises,  unless  he  has  actually  built  it  in,  so 
as  to  make  it  an  integral  part  of  what  was  there  originally. 
But  things  affixed  to  the  house  in  a  more  permanent  manner, 
such  as  hearthstones,  doors,  and  windows,  he  cannot,  as  a 
,  rule,  take  away,  because  such  things  are  peculiarly  adapted  to 
the  house  in  which  they  are  fixed,  and  it  would  materially  in- 
jure the  freehold  to  take  them  away."    Id.  §  218. 

Upon  the  facts  disclosed  in  the  record  we  must  conclude 
that  when  the  defendant  became  the  tenant  of  Hopkins  in 
1890  he  took  the  premises  as  the  property  of  Hopkins,  in- 
cluding the  articles  thereto  attached  or  used  as  and  forming 
a  part  of  the  storeroom  and  building,  and  that  the  written 
lease  from  Hopkins  to  him  of  April  1, 1895,  ratified  and  con- 
firmed such  rights  of  property  in  Hopkins,  and  that  such 
property  and  rights  of  property  passed  to  the  plaintiff  by  pur- 
chase and  deed  from  Hopkins  May  4,  1901.  The  covenants 
contained  in  the  written  lease,  mentioned,  by  their  terms 
bound  the  "respective  heirs,  executors,  administrators,  and 
assigns"  of  the  parties  thereto.  A  retrial  may  disclose  a  dif- 
ferent state  of  facts.  We  have  only  attempted  to  indicate  the 
principles  of  law  applicable  to  the  facts  in  the  record  as  a 
guide  upon  a  new  triaL 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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Godfrey,  Appellant,  vs.  Godfrey,  Respondeat. 

December  H,  1905— January  30,  1906* 

New  trial:  Terdictt:  DUcretion. 

L  Where  It  Is  apparent  from  an  order  granting  a  new  trial  that 
the  trial  judge  was  of  the  opinion  that  the  verdict  was  con- 
trary to  the  evidence,  and  there  is  evidence  strongly  tending  to 
show  that  a  note  sued  on  was  without  consideration  and  never 
delivered,  the  order  is  one  which  the  lower  court  has  a  right, 
in  its  discretion,  to  make,  and  will  not  be  disturbed  unless  it 
clearly  appears  that  there  was  an  abuse  of  discretion. 

X  While,  on  a  motion  for  a  new  trial,  the  trial  court  has  some  dis- 
cretion in  the  matter  of  costs,  where  a  new  trial  is  ordered  on 
the  ground  that  the  verdict  is  contrary  to  the  evidence  it  should 
be  granted  only  on  terms. 

3.  In  this  case,  on  the  record,  it  is  held  that  the  new  trial  was 

granted  because  the  verdict  was  contrary  to  the  evidence;  that 
there  was  nothing  indicating  that  the  trial  court  regarded  the 
verdict  as  perverse,  and  hence  that  reasonable  terms  should 
nave  been  imposed. 

4.  Marshall,  J.  (dissenting),  is  of  the  opinion  that  the  verdict 

was  perverse,  and  hence  that  a  new  trial  should  have  been 
granted  without  terms. 

Appeal  from  an  order  of  the  circuit  court  for  Rock  county : 
James  J.  Dick,  Judge.    Reversed. 

This  action  was  brought  to  recover  upon  a  promissory  note. 
The  trial  resulted  in  a  verdict  and  judgment  for  plaintiff. 
The  court  ordered  a  new  trial,  on  motion  of  defendant,  on 
the  ground  that  "said  verdict  was  against  the  law,  contrary  to 
the  instructions  of  the  court,  and  unsupported  by  the  evi- 
dence," and  ordered  that  costs  abide  the  event  of  the  action. 
The  plaintiff  appealed  from  the  order,  and  complains  that  the 
eourt  erred  (1)  in  granting  the  motion,  and  (2)  in  ordering 
-costs  to  abide  the  event  of  the  action. 

William  0.  Wliecler,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Fethers,  Jeffris, 
Mouat  &  "Newhouse,  and  oral  argument  by  L.  A.  Avery. 
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Kebwin,  J.  1.  The  evidence,  but  not  the  charge,  is  pre- 
served in  a  bill  of  exceptions.  It  is  claimed  on  the  part  of 
the  plaintiff  that  the  court  abused  its  discretion  in  setting 
aside  the  verdict  and  granting  a  new  trial,  and  that  the  evi- 
dence fully  supports  the  verdict  There  is  evidence  strongly 
tending  to  show  that  the  note  was  without  consideration  and 
never  delivered.  It  is  apparent  from  the  order  made  by  the 
judge  below  in  granting  the  new  trial  that  he  was  of  the 
opinion  that  the  verdict  was  contrary  to  the  evidence.  Under 
such  circumstances  the  lower  court  had  the  right  in  its  dis- 
cretion to  grant  a  new  trial,  and  we  cannot  see  that  such  dis- 
cretion was  abused.  Such  action  will  not  be  disturbed  unless 
it  clearly  appears  that  there  was  an  abuse  of  discretion.  Eg- 
gen  v.  Fox,  124  Wis.  534, 102  N.  W.  1054;  R.  Connor  Co.  v. 
Qoodwillie,  120  Wis.  603,  98  N.  W.  528. 

2.  Error  is  assigned  because  of  failure  to  order  costs  paid 
as  condition  of  new  trial.  It  is  claimed  by  counsel  for  re- 
spondent that  matter  of  costs  on  motion  for  new  trial  is  within 
the  discretion  of  the  trial  court  The  trial  court  has  some 
discretion  in  the  matter,  but  where  a  new  trial  is  ordered  on 
the  ground  that  the  verdict  is  contrary  to  the  evidence  this 
court  has  held  that  a  new  trial  should  be  granted  only  on 
terms.  Becker  v.  Holm,  100  Wis.  281,  76  N.  W.  999 ;  Wolf- 
gram  v.  Schoepke,  123  Wis.  19, 100  N.  W;  1054;  B.  Connor 
Co.  v.  Ooodwillie,  supra.  On  the  record  before  us  we  hold 
that  the  new  trial  was  granted  because  the  verdict  was  con- 
trary to  the  evidence,  and  therefore  reasonable  terms  should 
have  been  imposed  as  a  condition  thereof.  Becker  v.  Holm, 
supra;  Wolf  gram  v.  Schoepke,  supra.  There  is  nothing  in  the 
record  indicating  that  the  court  regarded  the  verdict  perverse. 

By  the  Court. — The  order  is  reversed,  and  the  cause  re- 
manded with  instructions  to  the  court' below  to  embody  in  the 
order  granting  new  trial  the  payment  of  reasonable  terms  by- 
defendant  as  a  condition. 
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Makshaix,  J.  (dissenting).  I  dissent  from  the  reversal  of 
the  order  because  costs  were  not  imposed  on  respondent  Oar 
practice  as  to  this  subject  has  drifted  far  away  from  that 
which  prevailed  when  the  Code  was  adopted,  and  which  was 
intended  to  be  firmly  intrenched  therein.  The  trend  of  evo- 
lution has  been  in  the  direction  of  increasing  the  burdens  to 
be  borne  by  sufferers  from  unjust  verdicts.  It  has  progressed 
bo  far,  it  seems,  in  that  direction  as  to  seriously  interfere 
with  the  proper  administration  of  justice.  The  additional 
step  in  that  regard,  taken  in  this  case,  moves  me  to  write  this 
history  of  the  matter  showing  the  necessity  which  exists,  in 
my  judgment,  for  a  return  to  the  anchorage  of  the  written 
law.  Our  present  practi^  is  inconsistent  with  the  Code,  in- 
consistent with  that  here  subsequent  to  the  Code  till  within 
recent  years,  contrary  to  that  in  many,  and  I  think  most,  ju- 
risdictions having  a  similar  Code,  and  has  no  logical  founda- 
tion to  support  it. 

The  tendency  should  be  to  soften  the  arbitrary  rule  that 
none  but  a  dishonest  verdict,  which  is  wrong  as  contrary  to 
the  evidence,  can  be  set  aside  and  a  new  trial  granted,  except 
upon  terms,  rather  than  to  harden  it.  It  were  better,  in  my 
judgment,  to  do  away  with  it  altogether.  No  reason  has  been 
assigned  here  during  the  history  of  the  court  and.  none,  we 
venture  to  say,  can  be  found  elsewhere  for  making  the  victim 
of  an  unjust  verdict, — in  that  it  is  so  clearly  contrary  to  the 
great  weight  of  the  evidence  and  the  law  as  given  by  the  court 
as  to  indicate  mistake,  bias,  or  something  worse, — pay  his  ad- 
versary for  the  privilege  of  another  opportunity  to  submit  his 
grievance  to  the  judgment  of  a  jury.  The  administration  of 
impartial  justice  is  the  great  primary  principle  upon  which 
our  judicial  system  should  be  grounded.  That  is  what  courts 
exist  for.  They  should  not  tolerate  practice  rules  inconsist- 
ent with  the  purposes  of  their  existence, — rules  which  rightly 
or  wrongly  suggest  a  purpose  to  deter  persons  whose  rights 
Vol.  127—4 
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have  been  violated  from  invoking  the  law  of  the  land  for  re- 
lief. The  attitude  of  courts  should  be  one  of  invitation  to 
those  who  have  wrongs  to  be  redressed  to  pass  their  portals, 
rather  than  that  of  a  despot  grudgingly  dispensing  favors  for 
a  consideration  paid  to  the  alleged  wrongdoer.  Such  is  the 
spirit  of  the  Code.  Such  is  the  trend  of  modern  thought. 
This  arbitrary  exaction  from  a  blameless  party  for  the  benefit 
of  his  adversary  has  an  appearance  of  discouraging  litigation 
by  making  it  burdensome  regardless  of  the  merits  of  the  case. 
True,  there  is  no  such  conscious  purpose  here,  but  anything 
like  the  appearance  of  such  a  purpose,  all  will  agree,  should 
be  avoided. 

The  power  of  courts  to  relieve  from  unjust  verdicts  is  in- 
herent in  their  jurisdiction,  though  it  is  often  regulated  by 
statute,  as  it  was  designed  to  be  here.  That  power  was  recog- 
nized at  a  very  early  date  as  essential  to  guard  against  possi- 
ble mistakes,  ignorance  or  bias  of  jurors,  or  errors  of  the  court 
There  are  instances  on  record  of  its  exercise  as  early  as  the 
reign  of  Edward  III.  3  BL  Comm.  388.  It  became  later  a 
matter  of  English  statutory  law.  Blackstone  thus  wrote  of  it 
in  his  day:  "Granting  a  new  trial"  cures  all  "inconveniences, 
and  at  the  same  time  preserves  entire  and  renders  perfect  that 
most  excellent  method  of  decision  which  is  the  glory  of  the 
English  law."  3  BL  Comm.  391.  When  that  was  written 
the  arbitrary  rule  under  discussion  had  not  taken  shape. 
Courts  were  not  supposed  to  be  powerless  to  unconditionally 
set  aside  a  clearly  unjust  verdict^  in  that  it  was  against  the 
great  weight  of  the  evidence  or  the  law  as  given  by  the  court^ 
though  not  dishonest,  except  upon  condition  of  the  sufferer 
being  mulcted  in  costs  for  the  benefit  of  his  adversary.  They 
exercised  the  broadest  discretion  in  cases  of  strong  probability 
that  the  decision  of  the  jury  was  not  in  accord  with  the  jus- 
tice of  the  case. 

If  we  find  ourselves  today  with  a  rule  of  judicial  making, 
contrary  to  the  spirit  of  the  Code  and  wrong  in  principle,  in 
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that  it  tends  to  defeat  the  real  purpose  of  the  judicial  system, 
it  is  a  practice  regulation  which  may  readily  be  changed  by 
the  same  means  it  has  grown  to  its  present  state.  Why  should 
the  courts  stand  guard  at  their  portals,  preventing  faultless 
sufferers  from  unjust  verdicts,  that  stop  short  of  dishonesty, 
from  having  the  opportunity,  at  least,  for  *  redress  till  they 
have  paid  their  adversary  a  consideration  f  Let  us  examine 
the  history  of  the  matter  in  search  of  an  answer. 

Prior  to  the  Code  in  New  York  its  courts  commonly  held 
to  a  very  rigorous  rule  on  the  subject  under  discussion.  There 
was  supposed  to  be  an  inflexible  one  requiring  the  imposition 
of  costs  on  the  moving  party  as  the  terms  of  setting  aside  a 
verdict  as  contrary  to  the  evidence.  It  was  applied  in  cases 
of  what  was  denominated  here  in  the  beginning,  perverse  ver- 
dicts. In  view  of  that,  doubtless,  the  Code  makers  as  part  of 
what  was  designed  to  be  a  new  and  complete  system  of  pro- 
cedure, including  the  regulation  of  costs,  provided  as  follows : 

"The  judge  who  tries  the  cause  may,  in  his  discretion,  en- 
tertain a  motion  to  be  mp.de  on  his  minutes  to  set  aside  a  ver- 
dict and  grant  a  new  trial  .  .  .  for  insufficient  evidence." 
Sec.  264,  Ann.  Code  N.  Y.  1871. 

Note  the  absence  of  any  express  regulation  of  costs.  That 
was  left  entirely  under  control  of  the  trial  judge  as  a  part  of 
his  discretionary  authority,  thus  enabling  him  to  consider  the 
facts  of  each  case  and  impose  costs  or  not  according  to  the 
justice  of  the  matter.  The  arbitrary  rule  thus  intended  to  be 
efficiently  abrogated,  still  persisted  for  the  same  reason  that 
many  purposes  of  the  Code  makers  failed  partly  or  wholly. 
The  bench  and  bar,  to  a  considerable  extent,  did  not  receive 
the  new  system  kindly.  So  a  body  of  judicial  law  was  soon 
created  treating  it  as  a  mere  supplement  to,  or  statutory  recog- 
nition in  part  of,  the  old  system.  In  harmony  with  that  the 
old  rule  was  treated  as  not  having  lost  any  of  its  vitality.  It 
was  applied  regardless  of  whether  the  verdict  was  perverse 
in  the  sense  of  being  characterized  by  mere  bias  or  mistake. 
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It  was  administered  so  as  to  warrant  the  belief  that  nothing 
short  of  substantially  a  dishonest  verdict  was  deemed  sufficient 
to  warrant  a  new  trial  without  terms.  Richards  v.  Sandford, 
2  E.  D.  Smith,  349,  and  Collins  v.  Albany  &  8.  B.  Co.  12 
Barb.  492,  are  good  illustrations.  An  examination  thereof 
will  disclose  that  the  verdicts  were  perverse,  as  we  shall  here- 
after define  perversity.  They  are  referred  to  as  perverse, 
and  yet  costs  were  imposed  on  the  moving  party.  Instances 
are  found  indicating  that  in  those  days  judges  sometimes  re- 
luctantly applied  the  rule  as  it  was  then  understood,  but  felt 
bound  to  do  so,  not  recognizing  that  the  Code  pointed  a  way 
out  of  the  difficulty. 

In  Harris  v.  Panama  B.  Co.  5  Bosw.  312,  there  was  no 
question  but  what  there  was  some  evidence,  in  mere  words, 
supporting  the  verdict.  The  jury  probably  decided  honestly, 
yet  the  evidence  preponderated  so  strongly  a  contrary  way  as 
to  clearly  indicate  that  their  judgment  was  turned  aside  (per- 
verted as  we  shall  later  show)  in  some  way  from  the  truth  of 
the  matter.  The'  case  was  quite  as  strong  as  some  found  in 
our  books  where  it  was  held  that  the  verdict  was  perverse.  A 
new  trial  was  granted  at  the  costs  of  the  moving  party.  Wood- 
buff,  J.,  said : 

"I  have  never  fully  appreciated  the  justice  of  a  rule  which 
requires  the  party,  in  whose  favor  a  new  trial  is  ordered,  to 
pay  the  costs  if  the  error  be  deemed  the  error  of  the  jury; 
but  I  suppose  it  to  be  too  well  settled  to  be  at  present  disre- 
garded." 

As  we  shall  see  later,  the  New  York  doctrine  in  time  took 
deep  root  here,  though  at  a  late  day. 

At  the  outset  in  this  jurisdiction  costs  were  imposed  on  the 
moving  party  on  relieving  him  from  a  verdict  which  was  con- 
trary to  the  evidence,  or  the  law  as  given  by  the  court,  or  both, 
wholly  as  a  matter  of  judicial  discretion.  The  discretion  went 
to  the  subject  of  terms  as  well  as  the  granting  of  the  new 
trial    No  arbitrary  requirement  as  to  costs  was  recognized. 
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Territory  v.  Doty,  1  Pin.  396  (decided  1844),  and  Baxter  v. 
Payne,  1  Pin.  501,  sufficiently  evidence  that  Some  of  the 
most  distinguished  counsel  of  the  day  participated  in  the  first 
case  cited.  On  one  side  it  was  claimed  that,  where  the  mov- 
ing party  who  was  without  fault  was  entitled  to  a  new  trial, 
he  was  so  entitled  unconditionally  whether  the  infirmity  in 
the  verdict  was  insufficiency  of  evidence  or  disregard  of  the 
law  of  the  case.  On  the  other  the  most  that  was  claimed  was, 
as  indicated  in  the  language  of  counsel,  embodied,  in  effect, 
in  the  report  of  the  case,  thus : 

"The  practice  in  this  country  has  been  to  impose  terms  as 
a  condition  of  granting  a  new  trial.  The  matter  is  entirely 
in  the  discretion  of  the  court  and  cannot  be  error." 

The  court  said : 

"Generally  a  court  in  the  exercise  of  its  discretion,  in  dis- 
posing of  motion^  for  new  trials,  can  make  such  order  or  grant 
the  motion  on  such  terms  as  may  be  just  But,  when  a  ver- 
dict is  set  aside  on  the  ground  that  it  is  against  law  and  evi- 
dence, it  should  be  done  without  terms.  It  is  the  duty  of  the 
jury  to  take  the  law  from  the  court  It  is  the  province  of  the 
jury  to  decide  the  facts,  and  of  the  court  to  decide  the  law. 
And  if  the  jury  should  disregard  the  charge  of  the  court  upon 
the  law  of  the  case,  it  is  the  duty  of  the  court  to  set  aside  the 
verdict  unconditionally" 

We  venture  to  say  that  such  was  supposed  to  be  the  law 
here  from  the  beginning  in  1842  to  the  adoption  of  the  Code 
in  1856. 

The  Code  makers  in  creating  a  new  and  complete  judicial 
system  for  this  state  covering  every  subject,  including  that  of 
the  imposition  of  costs  upon  parties,  adopted  verbatim  the  lan- 
guage of  the  New  York  Code.  Sec.  174,  ch.  120,  Laws  of 
1856.  It  is  now  found  with  one  significant  change  in  sec. 
2878,  Stats.  1898.    As  changed  it  reads  thus : 

"The  judge  before  whom  the  issue  is  tried  may,  in  his  dis- 
cretion, entertain  a  motion  to  be  made  on  his  minutes  to  set 
aside  a  verdict  and  grant  a  new  trial  .  .  .  because  the  verdict 
is  contrary  to  law  or  contrary  to  evidence." 
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The  change,  as  will  be  seen,  consists  in  adding  "contrary 
to  law."  That  is  significant  in  that  it  is  not  in  the  New  York 
Code,  but  accords  with  the  practice  here  before  and  after  our 
Code.  The  revisers  explained  their  work  thus:  "Amended 
to  express  more  exactly  the  practice  adopted  under  the  section 
as  it  has  been." 

The  practice,  as  indicated,  was  wrought  into  the  Code  and 
was  not  thereafter  called  to  the  attention  of  the  court  till 
1870,  when  it  was  treated  in  Emmons  v.  Sheldon,  26  Wis. 
648.  It  is  quite  remarkable  that  neither  court  nor  counsel  re- 
ferred to  the  early  decisions  here.  Counsel  for  appellant  rec- 
ognized that  the  Code  was  intended  to  supersede  the  practice 
prior  thereto,  as  appears  from  the  printed  brief.  The  court 
did  not  mention  the  statute  but  we  assume  must  have  had  it 
in  mind  and  probably  our  early  decisions  also,  since  it,  in 
effect,  rejected  the  doctrine  of  the  early  New  York  decisions 
to  which  we  have  referred.  The  facts  were  the  same,  in  ef- 
fect, as  in  Richards  v.  Sandford,  2  E.  D.  Smith,  349,  which 
was  called  to  the  attention  of  the  court,  yet  the  order  granting 
the  new  trial  unconditionally  was  sustained,  the  court  saying: 

"The  general  rule  doubtless  is,  to  require  the  party  obtain- 
ing the  order  to  pay  costs.  It  seems  to  us  that  this  rule  is  not 
inflexible,  to  be  adhered  to  in  every  possible  case.  But  when, 
as  in  this  case,  the  damages  found  by  the  jury  are  so  small  as 
to  force  upon  the  mind  the  conviction  that  by  some  means  the 
jury  acted  under  the  influence  of  a  perverted  judgment,  the 
court  might  properly  relieve  the  party  from  the  payment  of 
costs  upon  granting  his  motion  for  a  new  trial.  Such  an  ex- 
ercise of  judicial  discretion  would  seem  to  be  eminently  wise 
in  a  case  of  a  'perverse  verdict/  " 

It  is  evident  the  court  used  the  terms  "perverse"  and  "per- 
versity" in  their  ordinary  sense:  as  indicating  something 
quite  short  of  even  constructive  dishonesty.  If  the  court  did 
not  have  in  mind  the  previous  decisions  here,  it  doubtless  did 
the  existing  practice  and  used  the  words  "perverse"  and  "per- 
versity" to  distinguish  between  bias  or  mistake  and  an  im- 
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partial  intelligent  application  of  the  judgment  of  the  jury  to 
the  evidence.  In  that  sense,  the  case  is  in  harmony  with  the 
early  decisions.  It  should  be  particularly  noted  that  the  or- 
der granted  was  treated  as  in  the  field  of  discretion  and  yet 
the  imposition  of  terms  upon  the  moving  party  was  treated 
as  also  within  that  field. 

The  matter  was  next  referred  to  in  Carroll  v.  More,  30  Wis. 
574.  The  case  is  not  of  importance  because  the  new  trial  was 
granted  upon  the  ground  of  newly-discovered  evidence. 

Next  comes  Pound  v.  Roan,  45  Wis.  129.  There  discre- 
tionary authority  to  grant  a  new  trial  in  a  jury  case  without 
terms  upon  the  ground  that  the  verdict  was  against  the  evi- 
dence, was  distinctly  confined  to  perverse  verdicts.  The  word 
"perverse"  was  evidently  used  in  the  same  sense  as  in  Em- 
mons v.  Sheldon,  supra.  That  case  was  followed  by  Smith  v. 
Lander,  48  Wis.  587,  4  N.  W.  767 ;  Jones  v.  C.  &  N.  W.  R. 
Co.  49  Wis.  352,  5  K  W.  854;  McLimans  v.  Lancaster,  57 
Wis.  297, 15  K  W.  194;  Eviston  v.  Cramer,  57  Wis.  570, 15 
N".  W.  760.  There  is  only  this  to  be  noted  about  those  cases. 
In  Jones  v.  C.  &  N.  W.  R.  Co.  the  new  trial  was  granted  be- 
cause the  jury  decided  wrongly  as  to  the  weight  of  the  evi- 
dence. No  terms  were  imposed.  The  court  distinguished  be- 
tween granting  a  new  trial  and  failing  to  impose  terms,  hold- 
ing that  the  former  was  discretionary  but  the  latter  not  In 
that  we  see'  the  second  distinct  advance  from  the  early  rule. 
In  McLimans  v.  Lancaster  the  order  did  not  specify  the 
ground.  That  was  conceded  to  be  insufficiency  of  evidence. 
No  costs  were  imposed.  The  order  was  affirmed.  In  Eviston 
v.  Cramer  the  record  did  not  disclose  the  reason  for  the  new 
trial.  It  was  allowed  at  the  costs  of  the  moving  party.  The 
court  said  the  granting  of  the  order  in  that  way  was  within 
the  discretion  of  the  trial  judge,  suggesting  that  the  imposi- 
tion of  costs  as  well  as  granting  the  new  trial  were  discre- 
tionary,— thus  apparently  taking  a  retrograde  step. 

The  next  reference  to  the  matter  is  one  of  considerable  sig- 
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nificance.  It  is  Eayser  v.  Harinett,  67  Wis.  250,  30  N.  W. 
363.  The  verdict  was  contrary  to  the  decided  weight  of  the 
evidence.  It  was  characterized  by  bias  or  mistake,  though 
not  dishonesty.  The  court  held  that  it  was  within  the  dis- 
cretion of  the  court  to  grant  a  new  trial  unconditionally, 
citing  the  early  cases  where  the  word  "perverse"  was  not 
used  and  the  later  cases  where  it  was  used,  and  remarking 
that  they  were  in  harmony.  The  irresistible  inference  from 
that  is  that  Justice  Tayi-ob,  who  wrote  the  opinion,  recognized 
the  force  of  the  Code  provision  and  regarded  the  word  "per- 
verse." as  referring  only  to  bias  or  mistake.  He  said :  "When 
the  verdict  is  clearly  against  the  evidence,  such  new  trial  may 
be  granted  without  terms."  He  was  speaking  of  the  facts  be- 
fore him,  not  of  a  case  where  there  is  such  a  want  of  evidence 
that  a  verdict  ought  to  be  directed. 

The  subject  was  next  referred  to  in  SchweicTchart  v.  Stuewe, 
75  Wis.  157,  43  N.  W.  722.  There  the  trial  court  did  not 
impose  costs  but  stated  that  the  verdict  was  wholly  unsup- 
ported by  the  evidence.  The  court  said  that  was  equivalent  to 
deciding  the  verdict  was  perverse,  the  term  "perverse"  being 
used  as  descriptive  of  a  species  of  dishonesty;  something 
much  worse  than  mere  bias  or  mistake.  The  case  at  the  close 
of  the  evidence  was  a  proper  one  for  the  direction  of  a  ver- 
dict contrary  to  that  found  by  the  jury.  Here  we  find  a  sig- 
nificant departure  from  the  practice  that  had  existed  for 
nearly  fifty  years. 

The  court  next  dealt  with  the  matter  in  Schraer  v.  Stefan, 
80  Wis.  653,  50  N.  W.  778.  No  grounds  were  stated  in  the 
order.  There  was  then  engrafted  onto  the  rule  the  idea  that 
no  ground  for  the  order  appearing  therein  or  in  the  record, 
the  presumption  exists  that  it  was  granted  because  the  verdict 
was  against  the  weight  of  the  evidence,  rendering  the  imposi- 
tion of  costs  on  the  moving  party  an  arbitrary  requirement. 
It  was  further  held  that  a  perverse  verdict  or  one  "entirely 
unsupported  by  the  evidence"  are  exceptions  to  the  rule  re- 
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quiring  the  party  moving  for  a  new  trial  to  compensate  his 
adversary  for  the  latter^s  costs  of  the  previous  trial  as  terms 
of  a  rehearing.  Here  we  have  a  distinct  recognition  that  a 
perverse  verdict  is  not  necessarily  contrary  to  all  the  evidence. 
It  may  be  tainted  by  prejudice  or  mistake  only. 

Next  came  Qwrny  v.  Katz,  86  Wis.  321,  56  N.  W.  912. 
No  reason  for  granting  the  new  trial  was  stated  in  the  order 
and  no  terms  were  imposed.  In  addition  to  supporting  the 
rule  as  to  the  presumption  being  against  the  order,  the  grant- 
ing of  the  new  trial  and  the  omission  of  terms  were  again 
treated  as  distinct  matters,  the  former  being  a  discretionary 
matter  and  the  latter  governed  by  an  arbitrary  rule. 

Next  we  have  Wilson  v.  Eau  Claire,  89  Wis.  47,  61  N.  W. 
290.  The  order  specified  that  the  verdict  was  not  supported 
by  the  evidence.  The  court  held  that  was  equivalent  to  say- 
ing it  was  against  the  weight  of  the  evidence,  and  hence  the 
order  was  erroneous  because  costs  were  not  imposed  on  the 
moving  party. 

That  was  followed  by  Becker  v.  Holm,  100  Wis.  281,  75 
N.  W.  999,  wherein  the  further  element  was  added  to  the 
rule,  that  in  case  an  order  fails  to  show  the  grounds  thereof 
the  record  may  be  examined  for  the  presence  or  absence  of  evi- 
dence indicating  whether  the  verdict  is  perverse.  Further, — 
in  the  light  of  the  way  the  term  "perverse"  seemed  to  have 
been  regarded  since  Schweiclchart  v.  Stuewe,  the  court  some- 
times saying,  in  effect,  that  it  is  a  verdict  wholly  unsupported 
by  the  evidence,  and  sometimes  that  it  is  something  differ- 
ent, though  one  so  unsupported  is  equivalent  to  a  perverse 
verdict, — it  was  said  that  the  term  meant  a  verdict  tainted 
with  something  in  the  nature  of  dishonesty.  It  would  seem 
that  a  verdict  without  any  reasonable  basis  whatever  to  sup- 
port it  must  partake  of  dishonesty,  at  least  to  the  extent  of 
reckless  disregard  of  evidence.  I  think  now  that  so  far  as 
the  expression  used  in  that  case  might  be  regarded  as  stating 
*  limitation  of  the  meaning  of  "perverse"  it  is  too  strong.    It 
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went  too  far,  as  some  previous  expressions  suggesting  it  did. 
What  constitutes  perversity,  as  generally  understood  in  the 
law  and  as  doubtless  understood  in  the  beginning  of  our  ju- 
dicial history  and  down  at  least  to  the  Schweickhart  Case,  we 
will  endeavor  to  show  hereafter. 

The  next  in  order  is  Mills  v.  Conley,  110  Wis.  525,  86  N- 
W.  203.  It  is  in  harmony  with  the  last  case  cited,  in  that  en- 
tire absence  of  evidence  to  support  the  verdict  was  taken  a* 
the  test  of  whether  it  was  perverse.  That  was  followed  by 
Giese  v.  Milwaukee  E.  R.  &  L.  Co.  116  Wis.  66,  92  N.  W. 
356;  Second  Nat  Bank  v.  Smith,  118  Wis.  18,  94  N.  W. 
664;  R.  Connor  Co.  v.  Ooodwillie,  120  Wis.  603,  98  N.  W. 
528.  In  the  Oiese  Case  this  term  was  used:  "If  the  new 
trial  be  granted  because  the  verdict  be  perverse  or  entirely  un- 
supported by  the  evidence,  or  because  of  errors  of  the  court* 
costs  should  not  be  imposed."  In  the  Bank  Case  the  idea  in 
Schraer  v.  Stefan,  as  to  the  presumption  in  case  of  an  order 
stating  no  grounds  and  imposing  no  terms  being  against  it> 
was  changed  so  as  to  support  it. 

The  next  occasion  for  treating  the  matter  was  in  Wolf  gram 
v.  Schoepke,  123  Wis.  19, 100  N.  W.  1054.  It  was  held  that 
in  case  of  setting  aside  a  verdict  in  the  field  of  discretion  terms 
should  be  imposed.  That  added  a  new  element.  It  had  not 
theretofore  been  said  that  the  court  was  powerless  in  all  sudb 
cases  to  deal  with  the  question  of  costs  favorable  to  the  mov- 
ing party.  It  is  rather  confirmatory  of  the  idea  that  a  per- 
verse verdict  must  be  regarded  as  substantially  dishonest.  The 
idea  expressed  in  Oiese  v.  M.  E.  R.  &  L.  Co.,  supra,  as  to  the 
presumption  being  in  favor  of  the  order,  nothing  appearing 
to  the  contrary,  was  restated.  It  should  be  further  noted  that 
it  is  said  some  reasonable  terms  should  be  imposed  as  a  con- 
dition of  the  new  trial,  suggesting  that  the  terms  need  not 
necessarily  be  the  costs  of  the  previous  trial.  That  is  in  har- 
mony with  the  Code,  lA  contrary  to  the  rule  in  previous* 
cases.    The  Wolf  gram  Case  made  a  further  change  in  the 
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isting  rule,  in  that  the  idea  in  Wilson  v.  Ban  Claire,  89  Wis. 
47,  61  N.  W.  290,  that  the  expression  "unsupported  by  the 
evidence"  is  synonymous  with  "against  the  weight  of  the  evi- 
dence," was  superseded  by  the  idea  that,  aided  by  the  pre- 
sumption,  it  is  synonymous  with  wholly  unsupported  by  the 
evidence  or  perverse. 

The  language  in  the  opinion  before  us  indicates  that  the 
court  has  returned  to  the  doctrine  of  Schraer  v.  Stefan,  supra, 
and  gone  one  step  further  than  any  previous  decision.  The 
verdict  was  set  aside  as  "against  the  law,  contrary  to  the  in- 
structions of  the  court,  and  unsupported  by  the  evidence."  It 
might  have  all  those  infirmities  and  not  be  perverse.  It  could 
not  be  perverse  without  having  one  of  them.  In  the  absence 
of  anything  efficiently  changing  the  matter  the  presumption 
is  in  favor  of  perversity.  Nothing  in  that  regard  appears  in 
the  opinion.  It  was  competent  to  examine  the  record  for  evi- 
dence of  some  sort  in  favor  of  the  verdict  which  could  be 
pointed  to  as  rebutting  the  presumption.  The  opinion  is  si- 
lent on  that  subject.  It  says  there  was  strong  support  in  the 
evidence  of  respondent's  contention,  but  fails  to  state  there 
was  contrary  evidence.  An  examination  of  the  record  sug- 
gests that  the  trial  court  may  well  have  been  in  some  doubt  aa 
to  whether  there  was  any  such  evidence.  So  no  reason  is  given 
why  the  presumption  in  favor  of  the  order  should  not  pre- 
vail. Further,  the  element  as  to  the  verdict  being  contrary 
to  the  instructions  of  the  court  is  not  alluded  to  in  the  opin- 
ion. A  jury  may  act  perversely  respecting  the  judge's  in- 
structions as  well  as  in  regard  to  the  evidence.  The  presump- 
tion in  favor  of  the  order  reaches  that  field.  The  charge  not 
being  in  the  record  there  is  no  way  of  rebutting  such  pre- 
sumption. 

The  idea  that  a  verdict  contrary  to  the  judge's  charge  is 
not  to  be  regarded  as  perverse  adds  a  new  burden  to  a  f ault- 
less  litigant  suffering  from  an  unjust  verdict,  as  regards  ob- 
taining a  rehearing.    It  is  directly  contrary  to  the  early  de- 
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cisions  and  not  supported  by  any  subsequent  one,  as  far  as  I 
can  find.  It  will  be  kept  in  mind,  at  this  point,  that  in  Terri- 
tory v.  Doty,  1  Pin.  396,  which  has  been  often  affirmed,  as 
we  have  shown,  it  was  said  that  in  case  of  a  verdict  contrary 
to  the  judge's  charge,  it  should  be  vacated  unconditionally. 
For  aught  that  appears  here,  the  court  may  in  terms  or  effect 
have  instructed  the  jury  to  find  for  the  defendant.  The  evi- 
dence is  such  that  we  are  constrained  to  say  the  trial  court 
may  have  taken  that  view  of  it. 

I  should  say  in  fairness  to  my  brethren,  they  believed  there 
was  an  erasure  in  the  order  and  some  evidence  in  favor  of  the 
plaintiff,  in  the  record,  which  was  sufficient  to  rebut  the  pre- 
sumption in  favor  of  respondent.  The  word  "perverse,"  at 
the  outset,  appeared  in  the  draft  of  the  order  preceding  the 
specification  of  the  grounds  we  have  indicated.  It  was  stricken 
out  before  signing.  That  was  thought  to  indicate  unwilling- 
ness of  the  circuit  judge  to  say  the  jury  acted  perversely.  To 
my  mind,  the  omitted  word  was  regarded  as  adding  nothing 
to  the  language  used.  I  fail  to  find  substantial  evidence  in 
the  record  warranting  us  in  saying  the  trial  court  was  clearly 
wrong  if  it  held  there  was  no  basis  therein  for  a  verdict  in 
plaintiff's  favor. 

Doubtless  much  of  the  confusion  on  the  subject  under  dis- 
cussion may  be  well  attributed  to  insufficient  attention  to  the 
meaning  of  the  word  "perverse."  Perversity  does' not  neces- 
sarily signify  dishonesty,  nor  anything  of  that  nature.  It 
suggests  a  state  of  being  moved  consciously  or  unconsciously, 
most  generally  the  former,  to  look  at  things  from  a  wrong 
standpoint  Dishonesty  signifies  an  intentional  violation  of 
the  truth.  Substantial  dishonesty  means  a  reckless  or  en- 
tirely inexcusable  disregard  of  the  truth.  If  a  jury,  disre- 
garding the  judge's  charge,  either  from  good  motives  or  bad 
ones,  or  through  prejudice  or  other  cause,  renders  a  verdict 
one  way  when  the  evidence  clearly  preponderates  the  other, 
.they  act  perversely.     It  would  be  exceedingly  unjust,  how- 
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ever,  to  stamp  all  such  conduct  as  characterized  by  dishonesty 
in  any  sense.  A  verdict  which  is  the  result  of  anything  ul- 
terior to  a  reasonably  fair  application  of  the  judgment  of  the 
jury  to  the  evidence  and  the  law  as  given  by  the  court,  is  per- 
verse. Where  a  verdict  is  contrary  to  all  the  evidence  it  does 
not  fall  within  the  ordinary  idea  of  perversity,  as  regards 
when  a  verdict  should  be  set  aside  and  a  new  trial  granted, 
because  in  such  cases  there  really  is  no  jury  question.  Per- 
versity as  to  a  verdict,  correctly  speaking,  relates  to  some  ul- 
terior influence  upon  a  question  in  deciding  a  case  involving 
a  jury  question  and  in  relation  thereto. 

One  of  the  latest  text-book  authorities  puts  the  matter 
under  discussion  thus :  "Where  the  verdict  is  perverse,  that 
is,  so  clearly  against  the  weight  of  evidence  or  contrary  to  the 
evidence  as  to  create  a  presumption  of  mistake  or  improper 
motives  of  the  jury,  a  new  trial  should  be  granted  without  im- 
posing costs."  14  Ency.  PL  &  Pr.  944,  945.  Webster  de- 
fines perverse  as  "turned  the  wrong  way,  not  right;  distorted 
from  the  right,"  and  the  like.  The  Century  Dictionary  gives 
this  definition:  "Turned  away  or  deviating  from  what  is, 
right,  proper,  correct,  etc:  'The  only  righteous  in  a  world 
perverse.'  "  Of  course,  the  distinguished  poet  did  not  intend 
in  that  line  to  suggest  the  idea  of  a  dishonest  world.  Rapalje 
gives  this  as  the  correct  meaning  of  a  perverse  verdict:  "A 
verdict  whereby  the  jury  refuse  to  follow  the  directions  of  the 
judge  on  a  point  of  law."  Bouvier  defines  a  perverse  verdict 
thus:  "A  verdict  rendered  by  a  jury  which  choose  not  to 
take  the  law  from  the  judge,  but  will  act  on  their  own  erro- 
neous view  of  the  law.  In  such  cases,  however  honest  the  in- 
tentions of  the  jury  may  be,  their  verdict  is  perverse."  Both 
of  these  definitions  obviously  carry  the  idea  of  inexcusable 
failure  to  view  the  evidence  in  the  light  of  the  law  as  given 
by  the  court. 

In  Saunders  v.  Dames,  14  Eng.  L.  &  Eq.  532,  various  ex- 
pressions were  given  on  this  subject    Pollock,  C.  B.,  de- 
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fined  a  perverse  verdict  in  the  language  we  have  quoted  from 
Bouvier.  Martin,  B.,  said:  "I  never  could  understand 
why  parties  are  to  pay  costs  where  juries  give  verdicts  con- 
trary to  evidence."  Pollock,  C.  B.,  said  further:  "It  is 
time  that  parties  who  are  in  no  default  whatever,  and  not 
responsible  for  mistakes  committed  in  the  administration  of 
justice,  should  not  be  compelled  to  pay  costs  when  they  come 
to  the  court  for  redress."  Thus  it  will  be  seen  the  English 
court  regarded  a  verdict  tainted  with  mistake  or  bias  as  per- 
verse and  subject  to  be  set  aside  and  a  new  trial  granted  with- 
out terms. 

To  recapitulate:  At  the  outset  in  1844  {Territory  v.  Doty, 
1  Pin.  396)  a  verdict  was  deemed  perverse  if  character- 
ized by  disregard  of  the  court's  instructions,  or  by  bias,  or 
anything  whereby  there  was  not  some  degree  of  fair  applica- 
tion of  the  judgment  of  the  jury  to  the  case.  It  was  not 
deemed  to  be  necessarily  contrary  to  all  the  evidence,  nor 
tainted  with  anything  in  the  nature  of  dishonesty.  The  man- 
ner of  relieving  from  it  where  there  was  no  such  taint,  and 
no  disregard  of  the  court's  instructions,  was  not  regarded  as 
necessarily  outside  of  the  field  of  the  discretion  as  to  terms. 

The  situation  stated  was  wrought  into  the  Code  in  1856. 

Such  situation  was  recognized  without  question  till  1870, 
and  was  then  re-intrenched  in  our  judicial  system.  Emmons 
v.  Sheldon,  26  Wis.  648. 

In  1878  a  dishonest  verdict, — one  consciously  against  the 

preponderance  of  the  evidence, — as  well  as  one  tainted  with 

prejudice,   passion,    or   mistake,    was    treated   as    perverse 

(Pound  v.  Ro<m,  45  Wis.  129),  the  court  however  approving 

previous  decisions. 

In  1886  (Kayser  v.  Hartnett,  67  Wis.  250,  30  K  W. 
363)  a  verdict  so  clearly  against  the  weight  of  the  evidence 
as  to  satisfactorily  show  bias  or  mistake ;  in  other  words,  per- 
versity untainted  with  dishonesty,  was  treated  as  within  the 
field  of  judicial  discretion,  both  as  to  a  new  trial  and  the 
terms  thereof. 
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In  1889  (Schweichhart  v.  Stuewe,  75  Wis.  157,  43  K  W. 
722)  a  verdict  so  contrary  to  the  clear  right  of  the  matter  as 
to  suggest  something  worse  than  mere  perversity,  though 
spoken  of  as  perverse  and  subject  to  vacation  unconditionally 
on  motion  of  the  losing  party,  was  classed  with  a  disregard  of 
the  judge's  charge. 

In  1891  (Schraer  v.  Stefan,  80  Wis.  653,  50  N.  W.  778) 
a  mere  perverse  verdict,  theretofore  treated  as  redressible 
within  the  field  of  discretion,  and  a  verdict  entirely  unsup- 
ported by  the  evidence  (substantially  dishonest)  .were  put  in 
the  same  class,  the  difference  being  overlooked,  giving  rise  to 
the  absolute  right  to  a  new  trial  in  one  case,  and  the  discre- 
tionary control  over  the  matter  in  the  other.  The  presump- 
tion was  said  to  be,  nothing  appearing  to  the  contrary,  against 
the  existence  of  elements  justifying  omission  to  impose  terms 
upon  the  moving  party. 

In  1894  (Wilson  v.  Eau  Claire,  89  Wis.  47,  61  K  W.  290) 
the  idea  is  found  that  "unsupported  by  the  evidence"  is  equiv- 
alent to  merely  "against  the  weight  of  the  evidence"  and  in- 
consistent with  perversity. 

In  1898  (Becker  v.  Holm,  100  Wis.  281,  75  N.  W.  999) 
perversity  was  treated  as  necessarily  involving  some  element 
akin,  at  least,  to  dishonesty, — a  verdict  tainted  with  passion, 
prejudice,  or  mistake  being  confused  with  one  so  clearly 
against  all  evidence  as  to  suggest  wilful  disregard  of  the  right 
of  the  matter. 

In  1903  (Second  Nat.  BamJc  v.  Smith,  118  Wis.  18,  94  N. 
W.  664)  the  presumption  theretofore  said  to  be  against  the 
order,  no  grounds  thereof  appearing  therein  or  terms  imposed, 
was  changed  to  favor  it  on  the  subject  of  the  existence  of  ele- 
ments permitting  the  vacation  of  the  verdict  without  imposing 
terms  on  the  moving  party. 

In  1904  (Wolf gram  v.  Schoephe,  123  Wis.  19,  100  K  W. 
1054)  the  idea  was  made  prominent  that  when  a  new  trial  is 
granted  within  the  field  of  discretion  the  moving  party  must 
bear  the  burden  of  his  adversary's  expenses  of  the  former 
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trial,  and  the  previous  rule  as  to  "unsupported  by  the  evi- 
dence" being  synonymous  with  "against  the  weight  of  the 
evidence"  was  changed  to  make  it  synonymous  with  "wholly 
unsupported  by  the  evidence." 

The  last  expressions  of  the  court  regarding  presumptions 
being  in  favor  of  the  order,  where  terms  of  the  relief  are  not 
imposed  on  the  moving  party  and  the  stated  grounds  for  such 
order  are  want  of  support  in  the  evidence  and  disregard  of 
the  court's  instructions,  and  the  absolute  right  of  the  matter 
in  the  latter  circumstances,  were  overlooked  so  far  as  the  opin- 
ion discloses. 

What  has  been  said  as  to  general  principles  involved  could 
be  supported  by  many  citations  from  elsewhere.  To  illus- 
trate : 

"The  setting  aside  of  judgments  and  granting  new  trials 
being  within  the  discretionary  power  of  the  court,  it  follows 
that  the  court  may  attach  such  terms  and  conditions  to  the  or- 
der, whether  denying  or  granting  a  new  trial,  as  he  deems  rea- 
sonable and  just."  1  Abbott,  Practice  and  Forms  (Mich.) 
§  833. 

"The  terms  upon  which  a  court  will  grant  a.  new  trial  are 
peculiarly  a  matter  within  its  discretion.  This  must  neces- 
sarily be  so;  for  so  many  reasons  relating  to  the  conduct, 
management,  and  peculiar  circumstances  of  the  trial,  may  ex- 
ist, that  it  would  be  impossible  to  prescribe  any  general  rules 
on  the  subject."    Rice  v.  Gashirie,  13  Cal.  53. 

That  the  authors  of  the  Code  intended  to  establish  a  rule 
by  written  law  along  the  lines  suggested  in  the  illustrations, 
seems  plain  from  the  wording  of  the  statute  and  the  state  of 
the  law  at  the  time  of  its  preparation.  It  is  in  harmony  with 
reason  and  common  sense.  When  the  conscience  of  the  court 
is  so  moved  in  favor  of  a  faultless  victim  of  an  unjust  ver- 
dict,— a  verdict  rendered  under  such  conditions  as  to  indicate 
plainly  that  it  is  tainted  by  bias,  or  mistake,  or  something 
worse, — as  to  decide  that  the  sufferer  shall  have  another 
chance  to  submit  his  case  to  the  judgment  of  the  jury,  he 
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should  no  longer  be  regarded  as  a  mere  suppliant  for  judicial 
favor,  but  he  should  be  competent  to  demand  a  re-submission 
of  his  case  as  a  matter  of  right,  not  merely  permitted  to  obtain 
that  redress  by  paying  his  adversary  for  the  privilege.  That 
was  the  rule  before  the  Code.  The  Code  was  not  intended  to 
change  it,  but  rather  to  efficiently  guard  it. 

There  is  no  efficient  obstacle  in  the  way  of  departing  from 
an  established  rule  of  practice.  Where  it  has  developed 
through  a  somewhat  shifty  course  away  from  the  safe  an- 
chorage of  the  Code  and  produces  unnecessary  and  unreason- 
able hardship  to  litigants  and  difficulty  for  trial  judges,  an 
orderly  and  speedy  return  might  well  be  attempted.  In  the 
situation  in  hand  we  might  tie  back  to  Kayser  v.  Hartnett,  67 
Wis.  250,  30  N.  W.  363,  regarding  all  decisions  up  to  that 
time  as  in  harmony  therewith,  as  said  therein,  retaining  the 
side  rules  developed  from  time  to  time,  which  are  favorable 
to  a  liberal  and  efficient  administration.  By  so  doing  we 
would  have  about  this  situation : 

1.  The  trial  judge  may,  in  his  discretion,  entertain  a  mo- 
tion upon  his  minutes  to  set  aside  a  verdict  and  grant  a  new 
trial  for  insufficiency  of  evidence  or  disregard  of  the  court's 
instructions. 

2.  Such  discretion  includes  the  subject  of  imposing  upon 
the  moving  party  his  adversary's  costs  of  the  former  trial,  or 
not  doing  so,  according  as  justice  seems  to  demand. 

3.  In  case  of  the  verdict  being  contrary  to  the  weight  of  the 
evidence,  a  proper  exercise  of  discretion  will  impose  on  the 
moving  party  his  adversary's  costs  of  the  former  trial. 

4.  In  case  of  the  verdict  being  merely  perverse,  in  that  the 
jury,  though  acting  honestly,  through  passion,  prejudice  or 
mistake  did  not  fairly  apply  their  judgment  to  the  evidence, 
whether  to  impose  any  burden  upon  the  moving  party  as  a 
condition  of  granting  him  relief  is  to  be  determined  by  the 
trial  judge  according  to  the  justice  of  each  particular  case. 

5.  In  case  of  the  verdict  being  grossly  perverse,  in  that  it  is 
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wholly  unsupported  by  the  evidence  or  contrary  to  the  court's 
instructions,  in  other  words,  tainted  with  something  akin  to 
dishonesty,  judicial  discretion  cannot  act  rightly  on  the  sub- 
ject of  terms  other  than  to  vacate  the  verdict  and  grant  a  new 
trial  unconditionally. 

6.  In  case  of  an  order  setting  a  verdict  aside  and  granting 
a  new  trial,  but  not  specifying  any  grounds  though  imposing 
upon  the  moving  party  his  adversary's  costs  of  the  former 
trial  as  a  condition  of  the  relief,  the  presumption  is  that  the 
verdict  was  grossly,  not  merely,  perverse. 

7.  In  case  of  such  an  order  not  specifying  any  ground 
therefor  nor  imposing  any  terms  on  the  moving  party,  the  pre- 
sumption is  that  the  verdict  was  perverse. 

8.  Where  the  ground  stated  in  the  order  therefor  is  that  the 
verdict  is  unsupported  by  the  evidence,  the  presumption  is 
that  it  was  wholly  so  unsupported,  or  that  the  state  of  the  evi- 
dence and  the  circumstances  were  such  as  to  show  reasonably 
that  the  verdict  was  influenced  efficiently  by  passion,  preju- 
dice, or  mistake. 

9.  All  reasonable  presumptions  are  to  be  taken  in  support 
of  the  order,  but  any  such  presumption  is  susceptible  of  being 
rebutted  by  anything  appearing  in  the  record  reasonably 
-deemed  to  be  sufficient  therefor. 

Applying  those  principles  to  the  case  in  hand,  without  go- 
ing further  than  they  are  in  harmony  with  our  recent  decis- 
ions, the  conclusion  reached  in  this  case  seems  to  me  to  be 
wrong.  In  any  event,  the  unrebutted  grounds  stated  in  the 
order,  that  the  jury  disregarded  the  court's  instructions, 
stamps  the  verdict  as  grossly  perverse,  entitling  the  moving 
party  to  the  unconditional  order  he  obtained. 
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Cast,  Respondent,  vs.  Preferred  Accident  Insurance 

Company  of  New  York,  Appellant 

January  9— January  80, 1906. 

Accident  insurance:  Liability:  Exemptions:  Proximate  cause:  Injury 
resulting  from  poison  or  infection:  Bodily  infirmity  or  disease. 

L  In  an  action  on  a  policy  insuring  against  the  effects  of  bodily  in- 
jury caused  solely  by  external,  violent,  and  accidental  means, 
one  exemption  from  liability  contained  in  the  policy  was: 
"This  Insurance  does  not  cover  any  case  of  disability  or  death 
-whatever,  except  where  the  claimant  shall  furnish  to  the  com- 
pany direct  and  positive  proof  that  such  disability  or  death  re- 
sulted proximately  and  solely  from  accidental  cause."  It  ap- 
peared from  the  evidence  that  the  assured  fell  and  sustained  an 
injury  to  his  leg  which  caused  an  abrasion  of  the  skin,  that 
bacteria,  causing  blood  poisoning,  entered  his  system  through 
such  abrasion,  and  that  his  death  resulted  therefrom.    Held: 

(1)  The  term  "proximately,"  employed  in  the  contract,  must 
be  understood  to  have  been  used  in  its  common  and  accepted 
meaning,  as  adopted  and  approved  in  the  law  under  like  condi- 
tions and  circumstances. 

(2)  The  jury  were  warranted  In  their  conclusion  that  the 
assured's  death  resulted  proximately  and  solely  from  his  acci- 
dental fall. 

2.  Responsible  causation,  as  applied  in  the  law,  is  not  dependent  on 
time,  distance,  or  a  mere  succession  of  events. 

Z.  A  policy  insuring  against  accidents,  exempting  the  Insurer  from 
any  liability  for  any  injury  "resulting  from  any  poison  or  in- 
fection, or  from  anything  accidentally  or  otherwise  taken,  ad- 
ministered, absorbed,  or  inhaled,"  does  not  exempt  the  insurer 
from  liability  when  accidental  abrasion  of  the  skin  was  the 
proximate  cause  of  death,  although  bacterial  poisoning  Inter- 
vened. 

4.  In  such  case  the  policy  further  exempted  from  liability  for  death 
"resulting  either  directly  or  indirectly,  wholly  or  in  part,  from 
bodily  infirmity  or  disease  of  any  kind."  Held,  that  the  exemp- 
tion did  not  apply  to  bodily  infirmity  or  disease  the  result  of 
accident,  and,  the  facts  justifying  the  conclusion  that  death  re- 
sulted from  accidental  injury,  the  insurer  was  liable  within  the 
latent  and  meaning  of  this  provision  of  the  policy. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Orren  T.  Williams,  Circuit  Judge.    Affirmed. 
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This  is  an  appeal  from  a  judgment  rendered  upon  a  special 
verdict  in  favor  of  plaintiff  for  $11,694.64  and  costs  in  an  ac- 
tion upon  a  policy  of  accident  insurance.  The  defendant  in- 
sured Eugene  Cary  against  the  effects  of  bodily  injury  caused 
solely  by  external,  violent,  and  accidental  means,  and  under- 
took to  pay  the  insured  the  sum  of  $25  per  week  for  not  ex- 
ceeding fifty-two  weeks  for  a  total  disability  for  that  period. 
Different  amounts  were  to  be  paid  in  the  event  of  the  loss  of 
hands  or  eyes,  etc,  or  in  case  of  permanent  disability;  and  if 
death  resulted  from  such  an  injury  within  ninety  days  from 
the  date  of  the  injury  the  company  agreed  to  pay  the  bene- 
ficiary under  the  policy  the  sum  of  $5,000.  There  were 
special  provisions  regarding  injuries  received  on  railroad 
trains  and  other  trains  and  a  number  of  exemptions  from 
liability.  The  exemptions  material  of  consideration  on  this 
appeal  are  given  hereafter.  On  Wednesday,  June  3,  1903, 
Eugene  Cary,  the  insured,  accidentally  fell  while  on  his  way 
to  the  bathroom  in  his  house,  and  sustained  an  abrasion  of  the 
skin  on  his  right  leg,  just  above  the  ankle.  The  accident  oc- 
curred in  going  down  a  flight  of  three  steps  in  the  hallway  be- 
tween his  bedroom  and  the  bathroom.  Immediately  after 
the  accident  his  wife  dressed  the  wound,  which  was  a  little 
bloody,  with  some  white  cloth.  This  dressing  was  renewed 
daily  for  a  week,  except  on  Sunday,  and  on  one  occasion  she 
applied  vaseline  to  it.  On  Friday  she  noticed  that  the  wound 
had  changed  somewhat  in  its  appearance.  It  had  become  red 
in  color.  On  the  second  Wednesday,  one  week  after  the  acci- 
dent and  two  days  before  his  death,  a  physician  first  saw  the 
wound,  and  he  found  that  Mr.  Cary  was  suffering  from  blood 
poisoning.  Two  days  later,  which  was  nine  days  after  the  ac- 
cident, Mr,  Cary  died.  On  July  2,  1903,  plaintiff  gave  no- 
tice of  the  claim,  alleging  that  Mr.  Cary,  in  "descending 
the  steps  leading  to  the  bathroom,  slipped  and  fell,  in- 
juring his  right  leg.  Inflammation  set  in,  owing  to  infec- 
tion of  the  wound,  which  resulted  in  his  death  on  June  12, 
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1903."  On  August  15, 1903,  a  post-mortem  examination  was 
made  by  physicians  representing  both  the  plaintiff  and  the  de- 
fendant, and  subsequently  parts  of  the  body  were  microscopic- 
ally examined.  Upon  the  trial  of  the  action  all  the  medical 
experts  agreed  that  Mr.  Gary  died  from  the  disease  of  septi- 
caemia or  blood  poisoning,  resulting  from  the  introduction  of 
bacteria  into  his  body  through  this  wound.  Plaintiff  avers 
that  death  resulted  solely  and  proximately  from  the  accidental 
fall,  which  produced  the  abrasion  of  the  skin  on  the  leg  of 
the  deceased.  Defendant  denies  that  death  so  resulted,  and 
asserts  that  death  resulted  from  causes  under  which  the  policy 
exempts  it  from  liability,  and  claims  that  death  resulted  either 
from  poison  or  infection  or  something  accidentally  or  other- 
wise taken  or  absorbed,  or  that  death  resulted  directly  or  in- 
directly, wholly  or  in  part,  from  causes  or  conditions  of  bodily 
infirmity  or  disease.  The  provisions  of  the  policy  under  which 
these  exemptions  are  claimed  are  as  follows: 

"(1)  This  insurance  does  not  cover  .  .  .  any  case  of  disa- 
bility or  death  whatever,  except  where  the  claimant  shall  fur- 
nish to  the  company  direct  and  positive  proof  that  such  dis- 
ability or  death  resulted  proximately  and  solely  from  acci- 
dental causes;  (2)  nor  injury,  fatal  or  nonfatal,  resulting 
from  any  poison  or  infection,  or  from  anything  accidentally 
or  otherwise  taken,  administered,  absorbed,  or  inhaled; 
(3)  nor  death  .  .  .  nor  disability  resulting  either  directly  or 
indirectly,  wholly  or  in  part,  from  any  of  the  following  acts, 
causes,  or  conditions:  .  .  .  Bodily  infirmity  or  disease  of  anv 
kind." 

The  cause  was  submitted  to  a  jury,  which  by  special  verdict 
found  the  following  facts : 

"(l)Did  Eugene  Gary,  by  a  fall  in  or  near  his  bathroom, 
sustain  an  injury  to  his  right  leg  on  June  3, 1903,  causing  an 
abrasion  of  the  skin  on  said  leg?  Answer.  Yes.  (2)  If  you 
answer  the  first  question  'Yes,'  then  answer  this  question: 
Did  the  bacteria  causing  septicaemia,  or  blood  poisoning,  enter 
into  the  system  of  Eugene  Cary  through  such  abrasion  of  the 
skin?    A.  Yes.     (3)  Did  Eugene  Cary  at  the  time  of  his 
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death  have  a  varicose  ulcer  on  the  upper  part  of  the  lower 
third  of  his  right  leg?  A.  No.  (4)  If  you  answer  the  ques- 
tion 'Yes/  then  answer  this  question:  Did  the  bacteria  caus- 
ing septicaemia,  or  blood  poisoning,  enter  into  the  system  of 
Eugene  Cary  through  such  varicose  ulcer  ?  A.  [No  answer.] 
(5)  Did  the  death  of  Eugene  Cary  result  proximately  and 
solely  from  bodily  injury  caused  by  external,  violent,  and 
accidental  means?  A.  Yes.  (6)  Was  there  any  such  dis- 
eased condition  of  either  the  kidneyB,  the  liver,  or  the  veins 
of  the  right  leg  of  Eugene  Cary  as  contributed  to  cause  his 
death?  A.  No.  (7)  Was  the  immediate  cause  of  the  death 
of  Eugene  Cary  infection  from  bacteria,  producing  the  septi- 
cemia aforesaid?  A.  Yes.  (8)  If  the  court  should  be  of 
the  opinion  that  the  plaintiff  is  entitled  to  recover,  at  what 
sum  do  you  assess  her  damages  ?  A.  (by  the  court  by  consent 
of  counsel)  $11,269.64;  one  year  and  five  months'  interest, 
six  per  cent.,  $425.00— $11,694. 64." 

The  court  refused  to  direct  a  verdict  for  defendant  and 
also  denied  a  motion  for  a  new  trial.  This  is  an  appeal  from 
a  judgment  entered  in  favor  of  plaintiff  upon  the  special 
verdict. 

For  the  appellant  there  was  a  brief  by  Van  Dyke  &  Van 
Dyke,  attorneys,  and  J.  H.  Roemer,  of  counsel,  and  oral  argu- 
ment by  Mr.  W.  D.  Van  Dyke  and  Mr.  Roemer. 

For  the  respondent  there  was  a  brief  by  J.  0.  Donnelly  and 
Timlin  &  Qlicksman,  and  oral  argument  by  Mr.  Donnelly  and 
Mr.  W.  H.  Timlin. 

Siebeckeb,  J.  The  defendant  insured  Eugene  Cary  for 
the  term  prescribed  in  the  policy  "against  the  effects  of  bodily 
injury  caused  solely  by  external,  violent,  and  accidental 
means,"  in  the  sums  and  upon  the  conditions  specified,  and 
among  other  things  agreed  that,  "if  death  shall  result  from 
such  injury  within  ninety  (90)  days  from  the  date  thereof, 
the  said  company  will  pay  the  sum  of  $5,000"  to  the  bene- 
ficiaries designated  in  the  policy.  There  is  no  controversy  but 
that  Mr.  Cary  sustained  an  injury  to  his  right  leg,  which 
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caused  an  abrasion  of  the  skin,  that  bacteria,  causing  septi- 
caemia or  blood  poisoning,  entered  his  system  through  such 
abrasion,  and  that  his  death  resulted  therefrom;  but  there  is 
a  wide  divergence  between  the  claims  of  the  parties  as  to  what 
was  the  proximate  cause  of  Mr.  Gary's  death  under  the  estab- 
lished facts  in  the  case.  One  provision  of  the  contract  is: 
"This  insurance  does  not  cover  .  .  .  any  case  of  disability 
or  jieath  whatever,  except  where  the  claimant  shall  furnish  to 
the  company  direct  and  positive  proof  that  such  disability  or 
death  resulted  proximately  and  solely  from  accidental  causes." 
The  jury  found  specifically  that  Mr.  Gary's  death  resulted 
"proximately  and  solely  from  bodily  injury  caused  solely  by 
external,  violent,  and  accidental  means."  This  finding  is  as- 
sailed upon  the  ground  that  it  is  impeached  by  the  undisputed 
facts  established  by  the  evidence  and  the  findings  in  the  special 
verdict.  These  findings  are,  in  effect,  that  bacteria,  causing 
septicaemia  or  blood  poisoning;  entered  Mr.  Gary's  system 
through  the  abrasion  of  the  skin  caused  by  Mr.  Gary's  acci- 
dental fall,  and  that  his  death  was  immediately  caused  by 
the  septicaemia  produced  ftfom  the  infection  by  such  bacteria. 
This  contention  involves  the  inquiry  as  to  what  is  meant  un- 
der the  law  of  insurance  by  the  proximate  cause  as  applied 
and  used  by  the  parties  to  the  contract  The  term  "proxi- 
mate cause"  as  here  employed  must  be  understood  to  have 
been  used  by  the  parties  to  the  contract  in  its  common  and 
accepted  meaning,  as  adopted  and  approved  in  the  law 
under  like  conditions  and  circumstances.  While  attempts  to 
define  it  are  numerous  and  the  phraseology  employed  in  these 
attempts  differs  in  the  use  of  terms,  they  all  aim  to  express 
a  certain  and  definite  meaning,  which  has  been  observed  and 
applied  on  many  occasions  in  the  decisions  of  this  court  The 
proximate  relation  of  cause  and  effect,  establishing  legal  re- 
sponsibility, implies  that  the  result  produced  had  its  inception 
in  some  responsible  agency.  The  difficulty  lies  in  ascertain- 
ing the  agency  to  which  the  result  is  legally  attributable.    As 
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stated  by  this  court,  the  proximate  cause  "is  not  necessarily 
the  immediate,  near,  or  nearest  cause,  but  the  one  that  acts 
first,  whether  immediate  to  the  injury,  or  such  injury  be 
reached  by  setting  other  causes  in  motion,  each  in  order  be- 
ing started  naturally  by  the  one  that  precedes  it,  and  alto- 
gether constituting  a  complete  chain  or  succession  of  events, 
so  united  to  each  other  by  a  close  causal  connection  as  to  form 
a  natural  whole,  reaching  from  the  first  or  producing  cause 
to  the  final  result"  Deisenrieter  v.  Kraus-Merkel  M.  Co.  97 
Wis.  279,  288,  72  K  W.  735.  To  determine  it  we  must  as- 
certain the  cause  which  from  its  inception  acts  in  a  continu- 
ous sequence  and  produces  the  injury  as  a  natural  and  prob- 
able result.  It  cannot  be  ascertained  by  any  specific  and 
direct  test,  but  must  be  determined  as  any  ultimate  fact  is  in- 
ferred from  evidentiary  facts.  If  different  agencies  share  in 
producing  a  result,  it  then  becomes  necessary  to  determine 
which  is  the  responsible  and  efficient  cause  from  which  the 
injury  proceeds,  by  tracing  it  to  the  active  agency  from  whose 
inception  the  injury  naturally  follows,  either  directly  or 
through  other  causes  set  in  action  by  it.  Deisemieter  v. 
Kraus-MerJcel  M.  Co.,  supra;  Milwaukee  &  St.  P.  JS.  Co.  v. 
Kellogg,  94  U.  S.  469 ;  3  Joyce,  Ins.  ch.  60 ;  1  Cyc.  273. 
•  The  facts  upon  which  the  jury  based  their  finding  of  the 
special  verdict  that  Mr.  Gary's  death  resulted  proximately 
and  solely  from  bodily  injury  caused  solely  by  external,  vio- 
lent, and  accidental  means  are,  in  effect,  that  he  accidentally 
fell  and  sustained  an  abrasion  of  the  skin  on  his  right  leg, 
which  wound  appeared  somewhat  red  and  inflamed  on  the 
second  day ;  that  on  the  eighth  day  a  physician  first  saw  the 
wound  and  then  found  Mr.  Cary  to  be  suffering  from  blood 
poisoning;  and  that  two  days  thereafter  he  died.  The  evi- 
dence also  shows  that  the  abrasion  of  the  skin  furnished  the 
portal  of  entrance  through  which  bacterial  infection  entered 
Mr.  Cary's  system  and  caused  the  septicaemia  which  was  the 
immediate  cause  of  his  death.     It  is  urged  that  unless  the 
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evidence  establishes  the  fact  that  the  bacterial  infection  oc- 
curred at  the  time  of  the  bodily  injury  by  the  fall,  it  cannot 
be  found  that  his  death  was  proximately  and  solely  caused  by 
the  accident  As  above  stated,  responsible  causation,  as  ap- 
plied in  the  law,  is  not  dependent  on  time,  distance,  or  a 
mere  succession  of  events.  If  an  injury  is  inflicted  by  an 
event,  and  it  is  found  that  it  has  set  in  motion  all  the  suc- 
ceeding agencies  sharing  in  the  result,  then  such  event>  as  the 
efficient  producing  cause  of  the  injury,  is  held  to  be  the  proxi- 
mate cause  of  the  injury.  Under  such  circumstances  the 
causal  connection  in  the  chain  of  events  is  shown  by  the  de- 
pendence of  each  event  for  its  action  on  the  one  preceding  it, 
which  thus  form  a  continuous  whole,  with  a  proximate  rela- 
tionship established  between  the  event  which  acted  first 
through  those  naturally  succeeding  and  the  point  of  injury. 
Apply  this  test  to  the  facts  before  us,  and  it  is  shown  that  no 
such  bacterial  infection  would  in  all  probability  have  oc- 
curred had  there  been  no  abrasion  of  the  skin.  This  leads  to 
the  inevitable  inference  that  the  bacterial  infection  and  the 
resultant  septicaemia  were  in  the  natural  course  of  events  de- 
pendent upon  and  set  in  motion  by  the  abrasion  of  the  skin 
caused  by  the  fall.  The  entry  of  bacteria  into  the  system  can- 
not be  considered  as  an  independent  cause  and  as  having  in- 
tervened between  the  accidental  f all  and  the  death  because  of 
the  fact  that  it  was  conditioned  on  the  existence  of  the  abra- 
sion of  the  skin  and  was  wholly  incidental  to  and  set  in  mo- 
tion by  it,  thus  making  it  one  of  the  events  in  the  chain  of 
causation.  We  are  satisfied  that  the  jury  were  well  war- 
ranted in  their  conclusion  that  Mr.  Cary*s  death  resulted 
proximately  and  solely  from  his  accidental  falling  on  the 
floor. 

The  policy  exempted  the  defendant  from  any  liability  for 
any  injury  "resulting  from  any  poison  or  infection,  or  from 
anything  accidentally  or  otherwise  taken,  administered,  ab- 
sorbed, or  inhaled."     Exemption  from  liability  is  claimed 
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under  this  provision,  under  the  jury's  finding  that  "the  imme- 
diate cause  of  the  death  of  Eugene  Cary  [was]  infection  from 
bacteria  producing  the  septicaania."  This  provision  of  the 
policy  exempts  defendant  from  liability  in  case  Mr.  Gary's 
death  was  caused  by  poison  or  infection.  Nothing  further 
need  be  said  to  refute  the  idea  that  bacterial  infection  proxi- 
mately caused  his  death  under  the  terms  of  the  policy.  This 
provision  of  the  policy  is  an  exemption  from  liability  only 
where  the  resultant  injury  was  proximately  caused  in  the 
manner  specified  in  the  provision.  We  have  shown  that  the 
infection  which  produced  the  septicaemia,  which  the  jury 
found  was  the  "immediate  cause"  of  death,  cannot  be  held  to 
be  its  proximate  cause,  and  therefore  it  does  not  come  within 
the  terms  of  this  exemption.  Since  the  verdict  negatives  any 
claim  that  death  was  produced  by  poison  or  from  anything 
"accidentally  or  otherwise  taken,  administered,  absorbed,  or 
inhaled,"  we  need  not  further  consider  this  exception.  In  so 
far  as  there  was  a  conflict  in  the  evidence  on  this  question  i* 
has  been  resolved  in  plaintiff's  favor  by  the  jury. 

Another  exemption  agreed  upon  by  the  parties  is  that  de- 
fendant should  not  be  liable  for  death  "resulting,  eithe*  di- 
rectly or  indirectly,  wholly  or  in  part,  from  .  .  .  bodily  in- 
firmity or  disease  of  any  kind."  The  facts  as  foimd  exclude 
the  idea  that  Mr.  Cary  was  afflicted  with  any  bodily  infirmity 
or  disease  other  than  septicaemia  induced  by  bacterial  infec- 
tion entering  through  the  abrasion  of  the  skin.  The  exemp- 
tion manifestly  cannot  apply  to  this  bodily  infirmity  or  dis- 
ease, the  result  of  the  accident ;  for,  if  it  were  treated  as  within 
the  exemption,  then  it  would  be  difficult  to  conceive  of  lia- 
bility under  any  circumstances  under  insurance  against  ef- 
fects of  bodily  injury  caused  solely  by  external,  violent,  and 
accidental  means.  In  the  very  nature  of  things  injury  result- 
ing from  such  an  accident  must  be  accompanied  by  some  bod- 
ily infirmity  in  the  general  sense,  and  probably  by  disease  in 
some  form  and  degree,  which  in  some  measure  contribute  t* 
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the  resulting  disability  or  death.  The  utterance  of  the  court 
in  the  recent  case  of  White  v.  Standard  L.  &  Ace.  Ins.  Co. 
(Minn.)  103  N".  W.  735,  speaking  on  this  subject,  aptly  states 
the  rule  applicable  to  this  condition  of  the  policy: 

"If,  however,  the  injury  be  the  cause  of  the  infirmityor 
disease — if  the  disease  results  and  springs  from  the  injury — 
the  company  is  liable,  though  both  co-operate  in  causing  death. 
The  distinction  made  in  this  particular  is  found  in  that  class 
of  cases  where  the  infirmity  or  disease  existed  in  the  insured 
at  the  time  of  injury,  and,  on  the  other  hand,  that  class  of 
cases  where  the  disease  was  caused  and  brought  about  by  the 
injury.  And  even  in  cases  where  the  insured  is  afflicted  at 
the  time  of  the  accident  with  some  bodily  disease,  if  the  acci- 
dental injury  be  of  such  a  nature  as  to  cause  death  solely  and 
independently  of  the  disease,  liability  exists." 

The  facts  of  this  case  justify  the  conclusion  that  Mr.  Gary's 
death  resulted  from  the  injury  he  accidentally  received,  and 
defendant  is  liable  within  the  intent  and  meaning  of  the  pro- 
vision of  the  policy.  1  Cyc  261 ;  Hall  v.  American  M.,  Ace. 
Asso.  86  Wis.  518,  57  N.  W.  366;  Freeman  v.  Mercantile 
Mut.  Ace.  Asso.  156  Mass.  351,  30  N.  E.  1013 ;  Manufactur- 
ers' Ace.  Ind.  Co.  v.  Dorgan,  58  Fed.  945,  7  O.  C.  A.  581 ; 
Western  Comm.  Tram.  Asso.  v.  Smith,  85  Fed.  401,  29  O.  O. 
A.  223 ;  V.  S.  Mut.  Ace.  Asso.  v.  Barry,  131  TJ.  S.  100,  fr 
Sup.  Ct.  755.  The  court  properly  awarded  judgment  on  the 
special  verdict. 

By  the  Court. — Judgment  affirmed. 
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Hoffmann,  Appellant,  vs.  Milwaukee  Eleoteio  Railway 
&  Light  Company,  Respondent. 

January  9-^January  S0f  1906. 

limitation  of  actions:  Statutes:  Commencement  of  actions  as  to  time: 
Same  as  to  conditions  precedent:  Notice  of  injury,  by  whom 
given:  Infants:  Constitutional  law. 

1.  The  notice  required  by  subd.  5,  sec.  4222,  Stats.  1898,  is  not  a 

limitation  upon  the  time  for  commencement  of  actions,  but  a 
condition  or  limitation  upon  the  right  to  maintain  actions  un- 
less such  notice  shall  be  served  within  one  year  after  the  hap- 
pening of  the  event  causing  damage,  or  unless  such  notice  shall 
become  unnecessary  by  the  actual  bringing  of  the  action  within 
such  year  as  provided  by  ch.  307,  Laws  of  1899. 

2.  Subd.  5,  sec.  4222,  Stats.  1898,  contains  no  exception  in  favor  of 

minors,  and  sec.  4233,  while  extending  the  time  within  which  a 
minor  may  commence  an  action,  plainly  exempts  minors  from 
the  operation  of  the  statute  limiting  the  time  for  commence- 
ment of  actions  only,  and  has  no  reference  to  the  statute  pro- 
viding for  the  service  of  notice.  Hence,  where  a  minor  failed 
for  one  year  after  an  Injury  causing  damage  to  either  give  the 
required  notice  or  bring  his  action,  an  action  subsequently 
brought  cannot  be  maintained. 

3.  Under  subd.  5,  sec  4222,  Stats.  1898  (providing  that  the  required 

notice  shall  be  signed  by  the  party  damaged,  his  agent  or  at- 
torney), it  is  sufficient  if  the  notice  show  that  it  is  given  in  be- 
half of  the  party  who  brings  the  suit,  and,  if  in  behalf  of  a 
minor,  the  notice  may  be  given  by  his  father,  the  natural 
guardian. 

4.  Subd.  5,  sea  4222,  Stats.  1898,  as  to  actions  accruing  after  its 

passage,  is  not  obnoxious  to  any  constitutional  provision. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Oeben  T.  Williams,  Circuit  Judge.    Affirmed. 

This  action  was  brought  by  a  minor  to  recover  damages  for 
personal  injuries  sustained  in  September,  1901.  The  action 
was  not  commenced  until  more  than  one  year  had  elapsed 
after  the  happening  of  the  event  which  caused  the  injury.    No 
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notice  was  served  by  plaintiff  as  required  by  subd.  5,  sec 
4222,  Stats.  1898,  and  this  was  pleaded  in  bar  to  the  action  by 
defendant.  It  was  admitted  on  the  trial  that  the  action  was 
not  commenced  until  more  than  one  year  after  the  date  of  the 
injury  and  that  no  notice  had  been  served.  Defendant  ad- 
mitted in  open  court  that  it  was  guilty  of  negligence,  which 
was  the  proximate  cause  of  plaintiff's  injury,  and  that  plaint- 
iff was  not  guilty  of  contributory  negligence.  It  was  further 
admitted  that  plaintiff  was  about  nineteen  years  of  age  when 
the  injury  occurred  and  about  twenty  when  the  action  was 
commenced.  It  was  stipulated  upon  the  trial  that  the  plaintiff 
had  proved  damages  in  the  sum  of  $1,000,  and  that  they 
should  be  assessed  at  that  sum  if  she  recovered.  The  court 
ordered  judgment  for  plaintiff,  which  was  entered,  and  after- 
wards, on  motion  of  defendant,  Vacated  and  set  aside  and 
judgment  ordered  for  defendant  Plaintiff's  motion  for  new 
trial  was  denied,  and  judgment  entered  in  favor  of  defendant 
dismissing  plaintiff's  complaint  with  costs,  from  which  this 
appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Fiebing  &  Killilea, 
and  oral  argument  by  W.  F.  Adams. 

Clarke  M.  Bosecrantz,  for  the  respondent 

Kerwtn,  J.  Two  questions  are  presented  for  considera- 
tion upon  this  appeal:  (1)  Whether  persons  under  twenty- 
one  years  of  age  are  required  to  give  the  notice  provided  for 
in  subd.  5,  sec  4222,  Stats.  1898,  as  amended,  within  one 
year  after  the  happening  of  the  event  causing  the  damage, 
in  order  to  maintain  an  action  commenced  after  the  expira- 
tion of  such  year.  (2)  If  subd.  5,  sec  4222,  Stats.  1898, 
does  require  the  giving  of  such  notice,  is  it  valid  ? 

1.  A  brief  reference  to  the  statutes  respecting  limitation  of 
time  for  the  commencement  of  actions  will  show  that  the  no- 
tice referred  to  in  subd.  5,  sea  4222,  Stats.  1898,  is  not  a. 
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limitation  upon  the  time  for  commencement  of  actions,  but  a 
condition  or  limitation  upon  the  right  to  maintain  actions  un- 
less the  notice  shall  be  served  within  one  year  after  the  hap- 
pening of  the  event  causing  the  damage.  Sec.  4206  (ch.  177) 
provides  that  civil  actions  can  only  be  commenced  within  the 
periods  of  time  prescribed,  except  when  in  special  cases  a 
different  limitation  is  provided  by  statute.  Sec  4219  of  the 
same  chapter  provides  that  the  "following  actions  must  be 
commenced  within  the  periods  respectively  hereinafter  pre- 
scribed after  the  cause  of  action  has  accrued."  Then  follow, 
in  this  chapter:  sec.  4220,  providing  a  twenty-year  limita- 
tion; sec.  4221,  a  ten-year  limitation;  sec  4222,  a  six-year 
limitation;  sec  4223,  a  three-year  limitation;  sec  4224,  a 
two-year  limitation,  and  sec  4225,  a  one-year  limitation. 
Sec.  4233  provides : 

"If  a  person  entitled  to  bring  an  action  mentioned  in  this 
chapter,  ...  be,  at  the  time  the  cause  of  action  accrued, 
.  .  .  within  the  age  of  twenty-one  years,  .  .  .  the  time  of 
such  disability  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action." 

Sec  4249  of  the  same  chapter  in  effect  provides  that  the 
periods  of  limitation,  unless  otherwise  specially  prescribed  by 
law,  must  be  computed  from  the  time  of  the  "accruing  of  the 
right  to  relief  by  action."  These  several  sections,  from  4206 
to  4249,  inclusive,  were  passed  before  ch.  304,  Laws  of  1897, 
and  relate  exclusively  to  limitations  upon  the  commencement 
of  actions,  while  ch.  304,  Laws  of  1897,  which  was  added  to 
subd.  5,  sec  4222,  as  rewritten  into  the  Statutes  of  1898,  is  a 
separate  and  independent  provision  imposing  a  condition  to 
be  performed  necessary  to  the  maintenance  of  the  action  after 
the  expiration  of  one  year  from  the  happening  of  the  event 
causing  the  damage.  Malloy  v.  C.  &  N.  W.  R.  Co.  109  Wis. 
29,  85  N.  W.  130 ;  Relyea  v.  Tomdhaivk  P.  &  P.  Co.  102  Wis. 
301,  78  K  W.  412;  Troschansky  v.  Milwaukee  E.  R.  &  L. 
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Co.  110  Wis.  570,  86  N.  W.  156.    Ch.  304,  Laws  of  1897, 
provides : 

"Ko  action  to  recover  damages  for  an  injury  to  the  person 
shall  be  maintained  unless,  within  one  year  after  the  happen- 
ing of  the  event  causing  such  damages,  notice  in  writing, 
signed  by  the  party  damaged,  his  agent  or  attorney,  shall  be 
served  upon  the  person  or  corporation  by  whom  it  is  claimed 
such  damage  was  caused,  stating  the  time  and  place  where 
such  damage  occurred,  a  brief  description  of  the  injuries,  the 
manner  in  which  they  were  received  and  the  grounds  upon 
which  claim  is  made,  and  that  satisfaction  thereof  is  claimed 
of  such  person  or  corporation." 

Ch.  307,  Laws  of  1899,  dispenses  with  the  above  notice, 
when  the  action  shall  be  brought  and  the  complaint  served 
within  one  year  after  the  happening  of  the  event  causing  the 
damage.  Ch.  304,  Laws  of  1897,  was  in  force  when  the 
plaintiffs  cause  of  action  accrued  and  imposed  a  condition,  by 
its  terms,  upon  all  persons,  without  exception,  to  serve  the  no- 
tice provided  for  in  order  to  maintain  an  action  after  the  ex- 
piration of  one  year  from  the  happening  of  the  event  causing 
the  damage.  No  exception  is  made  in  favor  of  minors  in 
this  statute,  and  none  can  be  ingrafted  upon  it  by  the  courts. 
Statutes  of  limitation  run  against  minors  in  the  absence  of  ex- 
emption in  their  favor.  Buswell,  Limitations,  §  104;  Angell, 
Limitations,  §  194. 

It  is  urged,  however,  that  this  statute  requiring  the  giving 
of  notice  within  one  year  is  a  statute  of  limitation  upon  plaint- 
iffs right  of  action,  and  within  the  protection  of  sec.  4233, 
and  a  very  able  and  ingenious  argument  is  presented  in  sup- 
port of  this  contention.  It  is  insisted  that  the  law  of  1897  in 
effect  limits  the  plaintiffs  right  of  action  to  one  year  and 
must,  therefore,  be  regarded  a  statute  of  limitation.  But  a 
sufficient  answer  to  this  is  that  she  would  still  have  the  statu- 
tory period  within  which  to  commence  her  action,  provided 
die  complied  with  the  law  of  1897.    In  Troschansky  v.  Milr 
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wauhee  E.  R.  &  L.  Co.,  supra,  in  considering  the  question, 
this  court  said : 

"The  statute  does  not  assume  to  limit  the  time  in  which  the 
action  is  to  be  commenced.  .  .  .  The  limitation  is  not  upon 
the  time  of  the  commencement  of  the  action,  but  upon  the  time 
within  which  a  certain  prescribed  act,  necessary  to  the  enforce- 
ment of  his  cause  of  action,  shall  be  done.  If  this  is  not  per- 
formed within  the  time  so  limited,  he  loses  his  right  to  pro- 
ceed." 

The  same  reasoning  applies  to  the  argument  of  counsel  that 
plaintiff  is  within  the  protection  of  the  disability  statute 
(sec  4233).  That  statute  plainly  and  unequivocally  contains 
a  saving  clause  in  favor  of  persons  under  twenty-one  years  of 
age  respecting  the  commencement  of  actions,  and  cannot  by 
any  legitimate  construction  be  held  to  apply  to  the  statute  re- 
quiring the  giving  of  notice. 

Counsel  strenuously  urges  that  sec.  4233  should  be  so  con- 
strued as  to  exempt  minors  during  their  disability  from  the 
operation  of  ch.  304,  Laws  of  1897.  But  we  think  this  con- 
tention untenable.  The  disability  statute  plainly  exempts 
minors  from  the  operation  of  the  statute  limiting  the  time  for 
commencement  of  actions  only,  and  has  no  reference  to  the 
statute  providing  for  the  service  of  notice.  Counsel  has 
quoted  from  various  decisions  of  this  court  to  the  effect  that 
this  law  requiring  notice  is  a  statute  of  limitation,  and  in  the 
sense  used  by  this  court  in  Relyea  v.  Tomahawk  P.  &  P.  Co. 
102  Wis.  301,  78  N.  W.  412,  and  other  cases,  it  is  a  statute 
of  limitation  in  that  it  imposes  a  condition  upon  the  right  to 
maintain  the  action,  which  must  be  performed  within  one 
year,  but  is  in  no  sense  a  limitation  upon  the  time  for  the 
commencement  of  actions,  and  it  is  very  clear  that  the  disa- 
bility statute  refers  only  to  limitations  upon  the  time  for  the 
commencement  of  actions.  In  Malloy  v.  C.  &  N.  W.  R.  Co. 
109  Wis.  29,  31,  85  K  W.  130,  in  considering  this  question 
the  court  said  that  "the  requirement  of  notice  simply  set  a 
new  limit  within  which  a  certain  step  necessary  to  enforce 
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the  right  of  action  must  be  exercised."    And  again  on  page 
32  (85  N.  W.  131) : 

"Unquestionably,  the  legislative  purpose  was  to  require  the 
injured  party  to  inform  the  other  within  a  reasonable  time, 
fixed  at  one  year,  of  his  intention  to  hold  him  responsible. 
If  he  did  so,  then  he  might  commence  his  action  any  time 
within  six  years.  If  he  did  not,  then  his  right  would  be  for- 
feited. The  primary  purpose  seems  to  have  been  that  notice 
should  be  given  to  afford  the  defendant  an  opportunity  to  in- 
vestigate the  circumstances  before  they  got  stale  and  to  pre- 
serve evidence  for  his  defense." 

So  the  mischief  to  be  avoided  by  the  act  required  the  serv- 
ice of  notice  by  all,  minors  as  well  as  adults,  in  order  to  ac- 
complish the  result,  and  it  is  not  unreasonable  to  believe  that 
the  legislature  had  this  in  mind  when  the  act  was  passed  and 
concluded  to  make  no  exemption  in  favor  of  minors,  but  leave 
the  protection  of  their  rights  to  those  charged  with  their  care 
and  maintenance.  But  it  is  not  for  us  to  speculate  as  to  the 
purpose  of  the  legislature.  It  is  sufficient  to  say  that  minors 
are  not  exempted  from  the  operation  of  the  law,  and  we  can- 
not disregard  its  plain  language.  Whether  it  would  have 
been  wise  for  the  legislature  to  have  exempted  minors  from 
the  operation  of  the  statute  requiring  notice  to  be  given  is  a 
question  for  the  legislature  and  not  for  the  courts. 

Many  cases  are  cited  by  counsel  for  appellant  on  statutory 
construction,  and  especially  the  construction  which  statutes 
in  pari  materia  should  be  given ;  but  none  of  these  cases  vio- 
late the  well  settled  rule,  but  on  the  contrary  affirm  it  We 
quote  from  Mvndt  v.  Sheboygan  &  F.  B.  B.  Co.  31  Wis.  451, 
457: 

"Courts  cannot  correct  supposed  errors,  omissions,  or  de- 
fects in  legislation.  The  office  of  interpretation  is  to  bring 
out  the  sense  where  the  words  used  are  in  some  manner  doubt- 
ful, and  where  these  are  plain  and  unambiguous  the  court 
cannot  depart  from  the  language  of  the  statute.  This  court 
has  too  often  of  late  had  occasion  to  repeat  and  enforce  these 
Vol.127— 6 
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rules,  to  permit  them  now  to  be  called  in  question  or  disre- 
garded. It  is  only  where  the  intention  of  the  legislature  is 
ambiguously  expressed,  so  as  to  be  fairly  capable  of  two  or 
more  meanings,  that  interpretation  or  any  latitude  of  con- 
struction is  allowable." 

The  statute  in  question  is  clear  and  unambiguous,  and  if 
its  words  be  given  their  plain,  obvious,  and  ordinary  mean- 
ing there  can  be  no  room  for  doubt  that  the  legislature  in- 
tended the  statute  requiring  notice  to  be  -served  within  one 
year  after  the  happening  of  the  event  causing  the  damage 
should  apply  to  all  persons.  To  give  it  any  other  construction 
would  be  to  disregard  the  plain  meaning  of  the  statute.  Suth- 
erland, Stat  Const.  §  238 ;  Smith  v.  C,  M.  &  St.  P.  B.  Co. 
124  Wis.  120,  102  N.  W.  336. 

It  is  suggested  by  counsel  for  appellant  that  no  provision 
is  made  by  statute  for  the  signature  of  the  minor  to  the  no- 
tice. The  statute  provides  that  the  same  shall  be  signed  by 
the  party  damaged,  his  agent  or  attorney.  It  is  sufficient  if 
the  notice  shows  that  it  is  given  on  behalf  of  the  party  who 
brings  the  suit  McKeague  v.  Green  Bay,  106  Wis.  577,  82 
N.  W.  708.  The  father,  the  natural  guardian,  may  give  su6h 
notice  on  behalf  of  the  minor.  Beed  v.  Madison,  83  Wis. 
171,  53  N.  W.  547. 

2.  It  is  further  contended  that  if  the  statute  requiring  no- 
tice within  one  year  applies  to  persons  under  twenty-one 
years  of  age,  it  is  unconstitutional  and  void  as  repugnant  to 
the  first  section  of  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States,  and  sec.  9  of  art  I  of  the  constitu- 
tion of  the  state  of  Wisconsin.  But  it  is  sufficient  to  say,  in 
reply  to  this  contention,  that  the  legislature  has  the  right  to 
impose  conditions  and  pass  limitation  statutes  running  against 
minors  as  well  as  adults,  and  the  question  for  consideration  is 
whether  a  reasonable  length  of  time  be  given  after  the  right 
accrues  within  which  to  enforce  it  It  will  be  observed  that 
in  the  case  before  us  the  plaintiffs  right  of  action  accrued 
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after  the  passage  of  the  statute  in  question,  while  some  of  the 
cases  cited  by  counsel  for  appellant  axe  cases  where  the  stat- 
ute was  passed  after  the  right  of  action  accrued,  and  it  was 
held  that  the  time  was  unreasonably  short.  In  one  of  the 
cases  cited  it  was  held  that  forty-eight  hours  was  an  unreason- 
able time,  while  in  another  thirty  days  was  held  unreasonable. 
But  we  have  not  been  cited  to  any  case,  nor  have  we  found 
any,  which  holds  that  one  year  is  unreasonable.  It  is  not 
necessary  to  decide  whether  the  plaintiff  had  a  property  right, 
in  future  causes  of  action  not  in  existence  at  the  time  of  the 
passage  of  the  statute  in  question,  within  the  meaning  of  the 
fourteenth  amendment  of  the  federal  constitution,  nor  to  con- 
sider whether  under  the  state  constitution  the  remedy  re- 
specting future  causes  of  action  could  be  wholly  cut  off,  be- 
cause, assuming  that  it  could  not,  we  are  satisfied  that  one 
year  is  a  reasonable  time  within  which  to  serve  the  notice  in 
actions  accruing  after  the  passage  of  the  act,  and  hence  that 
the  law  is  not  obnoxious  to  any  constitutional  provision. 
Smith  v.  Packard,  12  Wis.  371 ;  Terry  v.  Anderson,  95  TJ.  S. 
628 ;  Turner  v.  New  York,  168  U.  S.  90, 18  Sup.  Ct  38.  It 
follows  that  the  judgment  of  the  court  below  is  right  and 
must  be  affirmed. 
By  the  Court. — Judgment  affirmed. 


Chiokbrikg-Chase  Bros.  Co.,  Appellant,  vs.  White  and 

another,  imp.,  Respondents. 

January  10— January  SO,  1906. 

foreign  corporations:  Right  to  transact  business:  Contracts:  Stat- 
utes: Pleading:  Evidence:  Chattel  mortgages:  Renewal:  Affi- 
davit: Lien  of  boarding-house  keeper:  Essentials:  Enforcement: 
Married  women. 

1.  Under  sec.  17706,  Stats.  1898  (providing  that  no  foreign  corpora- 
tion, with  certain  exceptions,  shall  transact  business  or  hold  or 
dispose  of  property  in  this  state  until  it  shall  have  filed  an  au- 
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thenticated  copy  of  its  articles  in  the  office  of  the  secretary  of 
state,  and  that  every  contract  made  by  such  corporation  affect- 
ing its  personal  liability  or  relating  to  property  within  this 
state  before  complying  with  the  provisions  of  the  statute  shall 
be  void  on  its  behalf) ,  a  contract  made  or  a  lien  acquired  upon 
property  outside  of  the  state  by  a  corporation  not  transacting 
business  within  the  state  at  the  time  is  not  void. 

2.  The  failure  of  the  foreign  corporation  to  comply  with  such  stat- 
ute is  defensive  matter,  and  all  the  facts  necessary  to  bring  a 
case  within  the  statute  must  be  proven  or  the  defense  will  fail. 

8.  Where  a  foreign  corporation  held  a  chattel  mortgage  on  property 
in  Wisconsin,  dated  before  the  corporation  had  complied  with 
sec.  17706,  Stats.  1898,  and  the  evidence  failed  to  show  that  the 
mortgage  was  made  in  this  state,  and  there  was  no  proof  that 
the  corporation  had  ever  transacted  any  business  of  any  nature 
in  Wisconsin  prior  to  the  time  it  filed  its  articles,  a  defense 
that  at  the  time  of  the  execution  of  the  mortgage  the  corpora- 
tion had  not  filed  a  copy  of  Its  articles  with  the  secretary  of 
state  is  untenable. 

4.  Under  sec.  2315,  Stats.  1898,  providing  for  renewal  of  chattel 

mortgages  by  affidavit,  when  the  affidavit  is  made  by  any  per- 
son other  than  the  mortgagee,  the  fact  of  the  agency  must  be 
sworn  to  by  the  affiant;  a  mere  recital  of  the  agency  is  not  a 
part  of  the  affidavit  and  is  insufficient. 

5.  In  such  case  parol  evidence  of  the  fact  cannot  cure  the  defect 

6.  A  contract  by  a  married  woman  to  pay  for  her  board  while  living 

with  her  husband  and  while  she  is  engaged  in  no  business  cre- 
ates no  liability  against  the  wife. 

7.  Under  sec.  3344,  Stats.  1898,  giving  every  innkeeper  and  board- 

ing-house keeper  a  lien  upon  and  right  to  retain  possession  of 
the  baggage  and  effects  of  any  guest  or  boarder  for  the  amount 
due  him,  in  order  that  such  lien  may  exist  there  must  be  a  debt 
for  board  due  from  the  boarder  to  the  boarding-house  keeper. 

8.  Where  a  married  woman  living  with  her  husband  came  with  the 

husband  to  a  boarding  house  and  engaged  board,  the  indebted- 
ness for  the  wife's  board  is  the  husband's  debt,  and  hence  no 
lien  could  attach  to  her  separate  property  which  she  herself 
brought  to  the  boarding  house. 

9.  In  such  case,  even  if  there  had  been  an  express  pledge  by  the 

wife  of  her  property  for  the  payment  of  the  debt,  it  would  not 
create  a  boarding-house  keeper's  lien  under  sec.  3344,  Stats. 
1898,  but  at  best  an  equitable  lien  or  charge,  enforceable  by 
proper  action  in  a  court  of  equity  or  equitable  counterclaim  in 
an  action  at  law. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Mari- 
nette county:  S.  D.  Hastings,  Circuit  Judge.    Reversed. 

This  is  an  action  of  replevin  commenced  August  13,  1904, 
by  the  plaintiff,  a  foreign  corporation,  to  recover  the  posses- 
sion of  a  piano  detained  by  the  defendants  L.  J.  White  and 
M.  J.  White.  The  plaintiff  claimed  title  by  virtue  of  a  chat- 
tel mortgage  upon  the  piano  executed  to  it  by  the  owner 
thereof,  the  defendant  Mrs.  Chas.  T,  Greene,  on  February 
23,  1901,  which  mortgage  was  filed  in  the  office  of  the  city 
clerk  of  the  city  of  Marinette  March  10,  1901,  and  was 
claimed  to  have  been  renewed  by  an  affidavit  filed  in  the  office 
of  said  clerk  February  24, 1903.  The  defendants  White  were 
partners  operating  a  boarding  house  in  the  city  of  Marinette, 
and  claimed  to  retain  the  piano  by  virtue  of  a  boarding-house 
keeper's  lien  thereon.  Mrs.  Chas.  T.  Greene  was  made  party 
defendant  but  did  not  appear. 

The  action  was  tried  by  the  court  and  findings  of  fact  made 
in  substance  as  follows : 

(1)  That  the  plaintiff,  at  the  time  of  the  execution  of  the 
mortgage,  was  and  now  is  a  foreign  corporation, 

(2)  That  the  defendants  White  were,  on  the  9th  day  of 
April,  1903,  and  ever  since  have  been,  copartners  engaged  in 
keeping  a  hotel  and  boarding  house  in  the  city  of  Marinette. 

(3)  That  the  defendant  Mrs.  Chas.  T.  Greene  was  at  the 
time  of  the  execution  of  the  chattel  mortgage,  and  ever  since 
has  been,  a  married  woman  living  with  her  husband. 

(4)  That  at  the  time  of  the  execution  of  the  chattel  mort- 
gage Mrs.  Greene  was  the  owner  of  the  piano  in  question. 

(5)  That  she  executed  said  chattel  mortgage  to  secure  pay- 
ment of  the  sum  of  $325  to  the  plaintiff,  and  that  a  copy  of 
the  mortgage  was  filed  in  the  office  of  the  city  clerk  of  Mari- 
nette March  10,  1901. 

(6)  That  on  the  24th  day  of  February,  1903,  there  was 
filed  in  said  city  clerk's  office  and  annexed  to  such  copy  of 
said  mortgage  an  affidavit  which,  after  the  venue,  reads  as  fol- 
lows: 

"Chas.  A.  Osgood,  of  and  for  the  corporation  of  ChicJcering- 
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Chase  Bros.  Co.,  being  duly  sworn,  says  that  they  are  the  orig- 
inal mortgagees  named  in  a  certain  chattel  mortgage  bearing 
date  the  25th  day  of  February,  1901,  executed  by  Mrs.  Chas. 
T.  Greene,  of  Marinette,  to  Chickering-Chase  Bros.  Co.,  and 
that  said  corporation  has  still  an  interest  in  said  mortgage  to 
the  amount  of  $241.49,  being  part  of  the  original  amount 
secured  thereby  which  is  yet  unpaid,  and  that  they  claim  a 
lien  upon  the  properly  named  in  said  mortgage  to  that 
amount  by  virtue  thereof. 

"Chiokebing-Chase  Bros.  Co. 
"Chas.  A.  Osgood." 

(7)  That  on  March  4,  1902,  Hie  plaintiff  filed  in  the  office 
of  the  secretary  of  state  of  the  state  of  Wisconsin  a  duly 
authenticated  copy  of  its  articles  of  incorporation,  and  that 
a  license  was  then  issued  to  the  plaintiff  to  do  business  in  this 
state,  and  that  no  copy  of  said  articles  had  been  theretofore 
filed  in  said  office. 

(8)  That  on  April  9,  1903,  the  defendant  Mrs.  Greene  be- 
came a  boarder  at  the  house  of  the  defendants  White,  and 
remained  so  until  July  2,  1903 ;  that  she  returned  as  such 
boarder  October  3,  1903,  and  remained  until  October  19, 
1903 ;  that  she  again  returned  as  such  boarder  November  9, 

1903,  and  remained  until  June  6, 1904. 

(9)  That  the  defendant  Mrs.  Greene  agreed  that  she  would 
pay  for  her  board,  furnished  by  the  defendants  White,  at  the 
rate  of  $6  per  week  while  she  was  such  boarder  until  March 
28,  1904,  and  thereafter  and  until  June  6,  1904,  at  the  rate 
of  $7  per  week,  and  that  she  would  charge  her  separate  estate 
therewith. 

(10)  That  on  June  6,  1904,  there  became  due  to  the  de- 
fendants White  from  the  said  Mrs.  Greene,  on  account  of  such 
board,  $278.90,  no  part  of  which  has  been  paid. 

(11)  That  on  or  about  April  9,  1903,  Mrs.  Greene,  as 
such  boarder,  brought  to  the  boarding  house  of  the  defendants 
White  the  piano  in  controversy,  and  that  the  same  remained 
in  said  house  and  in  possession  of  Mrs.  Greene  until  June  6, 

1904,  and  that  thereafter  and  up  to  the  present  time  said 
piano  has  remained  in  the  defendants'  said  boarding  house 
and  in  their  possession. 

(12)  That  on  or  about  August  13,  1904,  the  plaintiff  de- 
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manded  possession  of  said  piano  from  the  defendants  White, 
which  demand  was  refused. 

(13)  That  there  is  due  from  the  defendant  Mrs.  Greene 
to  the  plaintiff,  on  account  of  the  demand  secured  by  said 
chattel  mortgage,  the  sum  of  $267.88. 

(14)  That  the  value  of  said  piano  is  $200. 

As  conclusions  of  law  the  court  found : 

(1)  That  the  defendants  White  were  and  are  creditors  of 
the  defendant  Mrs.  Greene  in  the  sum  of  $278.90,  for  which 
her  separate  estate  was  and  is  chargeable. 

(2)  That  the  affidavit  of  renewal  is  insufficient  in  law, 
and  that  the  lien  of  the  plaintiff's  chattel  mortgage  ceased  as 
against  the  defendants  White  before  April  9, 1903. 

(3)  That  during  the  time  in  which  said  Mrs.  Greene  re- 
mained in  the  house  of  the  defendants  White  the  relation  of 
boarder  and  boarding-house  keeper  existed  between  her  and 
the  said  defendants  White. 

(4)  That  as  against  the  said  defendant  Mrs.  Greene  the 
defendants  White  had  continuously  and  now  have  as  board- 
ing-house keepers  a  lien  upon  and  the  right  to  retain  posses- 
sion of  said  piano  for  the  amount  due  them  from  the  said 
Mrs.  Greene,  to  wit,  $278.90,  and  that  as  against  the  plaintiff 
the  said  lien  was  and  is  superior  to  any  lien  or  title  which  the 
plaintiff  had  or  has  by  virtue  of  said  chattel  mortgage. 

(5)  That  the  defendants  White,  at  the  time  of  the  demand 
aforesaid,  were  and  still  are  the  owners  of  a  special  interest 
or  property  in  said  piano  to  the  amount  of  $278.90. 

(6)  That  subject  to  such  special  interest  of  the  defendants 
White  the  plaintiff  has  a  special  interest  in  said  piano  to  the 
amount  of  $267.88. 

(7)  That  by  virtue  of  their  special  interest  aforesaid  the 
defendants  White  were  at  the  time  of  said  demand  and  still 
are  entitled  to  the  possession  of  the  said  piano. 

(8)  That  the  defendants  White  are  entitled  to  judgment 
of  dismissal  of  the  complaint,  with  costs. 

Plaintiff  filed  the  following  exceptions  to  the  findings  of 
fact: 

"First  That  the  plaintiff  excepts  to  the  findings  of  fact  in 
that  the  court  does  not  find  therein  that  Chas.  A.  Osgood, 
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affiant  in  the  affidavit  of  renewal,  mentioned  in  finding  6, 
then  was  general  manager  of  the  plaintiff. 

"Second.  The  plaintiff  excepts  to  said  findings  of  fact  be- 
cause the  court  did  not  find  therein  that  Mr.  and  Mrs.  Chas. 
T.  Greene  both  went  to  board  with  the  defendants  L.  J".  White 
and  M.  J.  White,  under  an  agreement  between  said  defend- 
ants and  the  said  Mr.  Greene." 

"Third.  The  plaintiff  excepts  to  the  ninth  finding  of  fact 
and  to  the  whole  thereof." 

Judgment  was  entered  upon  the  findings  dismissing  the 
complaint,  and  the  plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
W.  B.  Quirdwn,  attorney,  and  Henry  T.  Scvdder,  of  counsel 

For  the  respondent  there  was  a  brief  by  Hvichinson  & 
Goldman,  and  oral  argument  by  H.  R.  Goldman. 

Winslow,  J.  This  is  a  contest  for  the  possession  of  a 
piano  between  a  chattel  mortgagee  upon  the  one  side  and  a 
firm  claiming  a  subsequent  boarding-house  keeper's  lien  upon 
the  other  side.  The  trial  court  held  that  the  boarding-house 
keeper's  lien  was  paramount,  and  the  chattel  mortgagee  seeks 
to  reverse  the  judgment  upon  this  appeal.  In  the  trial  court 
the  validity  of  the  alleged  chattel  mortgage  was  attacked  on 
two  grounds:  (1)  because  the  plaintiff  was  a  foreign  corpo- 
ration and  had  not  at  the  time  of  the  execution  of  the  mort- 
gage filed  with  the  secretary  of  state  a  copy  of  its  articles  of 
incorporation;  (2)  because  the  affidavit  of  renewal  was  in- 
sufficient upon  its  face. 

As  to  the  first  of  these  contentions  we  are  entirely  satisfied 
that  it  is  untenable.  Sec  17706,  Stats.  1898,  provides  that 
no  foreign  corporation  (with  certain  exceptions)  shall  trans- 
act business,  hold  or  dispose  of  property  in  this  state  until  it 
shall  have  filed  an  authenticated  copy  of  its  articles  in  the 
office  of  the  secretary  of  state,  and  that  every  contract  made 
by  such  corporation  affecting  its  personal  liability  or  relating 
to  property  within  this  state  before  complying  with  the  pro- 
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visions  of  the  statute  shall  be  void  on  its  behalf  and  on  be- 
half of  its  assigns.  The  mortgage  in  question  was  admittedly 
made  before  the  section  had  been  complied  with,  but  the  diffi- 
culty is  that  it  does  not  appear  that  the  mortgage  was  made 
within  this  state.  For  all  that  appears  on  its  face  or  in  the 
evidence  it  may  have  been  executed  in  Chicago,  and  there  is 
no  proof  that  the  plaintiff  has  ever  transacted  any  business  of 
any  nature  in  this  state  prior  to  the  time  when  it  filed  its 
articles.  The  section  does  not  render  void  a  contract  made  or 
a  lien  acquired  upon  property  outside  of  the  state  by  a  cor- 
poration not  transacting  business  within  the  state  at  that  time. 
As  this  is  strictly  defensive  matter,  all  the  facts  necessary  to 
bring  the  case  within  the  statute  must  be  proven  or  the  de- 
fense will  fail 

As  to  the  second  contention  made  by  the  defendants,  the 
trial  court  correctly  held  that  the  affidavit  of  renewal  was  in- 
sufficient. Sec.  2315,  Stats.  1898,  provides  that  a  chattel 
mortgage  shall  cease  to  be  valid  as  against  the  creditors  of  the 
mortgagor  or  subsequent  purchasers  or  mortgagees  in  good 
faith  after  the  expiration  of  two  years  from  its  filing,  unless 
within  thirty  days  prior  to  the  expiration  of  the  two  years 
the  mortgagee,  his  agent  or  attorney,  "shall  make  and  file  an 
affidavit  setting  forth  the  mortgagee's  interest  in  the  prop- 
erty." The  affidavit  in  the  present  case  was  made  by  one  Os- 
good, who  is  therein  described  as  "of  and  for  the  corporation 
of  ChicJcering-Chase  Bros.  Co./*  but  the  affiant  nowhere  in  the 
affidavit  states  under  oath  that  he  is  the  agent  or  attorney  of 
the  corporation.  This  is  fatal.  The  fact  of  the  agency  must 
be  sworn  to  by  the  affiant;  a  mere  recital  is  not  a  part  of  the 
affidavit  and  is  insufficient.  Hill  v.  Hoover,  5  Wis.  354; 
Miller  v.  C,  M.  &  St.  P.  R.  Co.  58  Wis.  310, 17  K  W.  130, 
and  cases  cited.  Nor  could  parol  evidence  of  the  fact  cure 
the  defect  Iverslie  v.  Spaulding,  32  Wis.  394.  But,  not- 
withstanding the  insufficiency  of  the  affidavit  of  renewal,  the 
mortgage  remained  valid  as  between  the  parties  and  as  against 
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all  persons  save  creditors  of  the  mortgagor  and  subsequent 
purchasers  or  mortgagees  in  good  faith,  and  the  question 
whether  the  defendants  White  had  a  valid  lien  as  boarding- 
house  keepers  upon  the  property  superior  to  the  plaintiffs 
lien  is  yet  to  be  determined. 

Our  statute  provides  that  every  innkeeper  and  boarding- 
house  keeper  shall  have  a  lien  upon  and  retain  possession  of 
the  baggage  and  effects  of  amy  guest  or  boarder  for  the  amount 
which  may  be  due  him  for  board  from  such  guest  or  boarder 
until  such  amount  is  paid.     See.  3344,  Stats.  1898.     The 
court  found  that  there  was  such  a  lien  in  this  case  which  was 
superior  to  the  plaintiff's  right,  if  any,  and  hence  dismissed 
the  bill.    The  findings  of  fact  on  which  the  conclusion  was 
based  were,  in  brief :  That  Mrs.  Greene  was  a  married  woman 
living  with  her  husband  and  owned  the  piano  in  dispute ;  that 
on  April  9, 1903,  she  became  a  boarder  at  the  White  boarding 
house,  and  remained  such  boarder  with  intervals  of  absence 
until  June  6,  1904,  and  agreed  that  she  would  pay  for  her 
board  $6  per  week  up  to  March  28,  1904,  and  thereafter  $7 
per  week,  and  charge  her  separate  estate  therewith  (there  be- 
ing no  finding  that  she  had  any  separate  estate  or  property 
other  than  the  piano,  nor  any  separate  business)  ;  that  on  the 
8th  of  June,  1904,  there  was  due  from  her  to  the  defendants 
White  for  such  board  $278.90,  which  has  not  been  paid;  that 
she  brought  the  piano  to  the  boarding  house  on  April  9,  1903, 
and  that  it  remained  there  continuously  up  to  the  present 
time.    Exception  was  duly  taken  to  the  findings  because  the 
court  did  not  find  that  Mr.  and  Mrs.  Greene  both  went  to 
board  with  the  defendants  under  an  agreement  between  the 
defendants  and  Mr.  Greene,  and  exception  was  also  taken  to 
the  ninth  finding,  by  which  it  was  found  that  Mrs.  Greene 
contracted  to  pay  for  her  own  board  and  agreed  that  she 
would  charge  her  separate  estate  therewith.    If  these  findings 
are  to  be  construed  as  meaning  that  Mrs.  Greene,  at  or  near 
the  time  when  she  commenced  to  board  with  the  defendants, 
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made  any  agreement  to  pay  the  Whites  therefor  or  that  she 
would  charge  her  separate  estate  with  her  board,  they  are  ab- 
solutely unsupported  by  a  shred  of  evidence.  On  the  con- 
trary, the  undisputed  evidence,  given  by  the  defendant  L.  J. 
White,  is  that  Mr.  and  Mrs.  Greene  came  to  the  house  to- 
gether; that  he  had  an  agreement  with  them  when  they  first 
came  to  charge  them  $12  per  week ;  that  the  charges  upon  the 
books  were  made  against  "Charles  T.  Greene  and  wife ;"  that 
he  frequently  asked  Mr.  Greene  for  payments,  and  Mr. 
Greene  made  numerous  promises  to  pay,  and  finally  gave  an 
order  on  a  third  person  which  was  not  paid ;  that  he  never 
spoke  to  Mrs.  Greene  about  the  matter  until  some  time  in 
March,  1904,  when  he  told  her  he  could  not  keep  them  any 
longer  unless  the  bill  was  paid,  at  which  she  was  surprised, 
and  said  that  if  he  would  let  them  stay  she  had  some  money 
of  her  own  and  would  pay  him  every  cent  out  of  her  own 
money,  to  which  he  replied  that  if  she  would  pay  the  bill  he 
would  let  the  matter  rest ;  that  he  had  talks  with  both  Mr.  and 
Mrs.  Greene  about  the  bill,  and  they  both  told  him  "There 
was  no  need  to  worry,  there  is  plenty  of  stuff  here  to  secure 
you,  the  library,  piano,  and  pianola,"  but  they  never  said  he 
could  hold  the  piano  or  anything  else  if  they  did  not  pay, 
though  he  expected  to  do  so.  Mrs.  Greene  was  not  sworn 
upon  the  trial  and  the  foregoing  facts  were  testified  to  by  Mr. 
L.  J.  White,  the  managing  partner  of  defendants'  firm,  and 
are  absolutely  uncontradicted  and  must  be  considered  as  the 
exact  facts  of  the  case  upon  the  points  which  they  cover.  The 
answer  set  up  simply  a  boarding-house  keeper's  lien  resulting 
from  the  alleged  fact  that  Mrs.  Greene  came  to  the  boarding 
house  with  the  piano  April  9,  1903,  and  engaged  board  and 
remained  there  as  a  boarder  for  the  periods  named  in  the 
findings,  and  became  indebted  therefor  in  the  sum  of  $278.90. 
Nothing  is  said  in  the  answer  about  any  agreement  to  charge 
her  separate  property  with  her  board.  It  seems  apparent  that 
the  findings  must  have  been  drawn  by  the  defendants'  attor- 
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neyB  to  meet  the  supposed  exigencies  of  the  case,  and  it  hardly 
seems  that  they  could  have  been  examined  by  the  trial  judge 
with  his  usual  care  before  signing.  Attention  is  called  to  the 
remarks  upon  this  subject  contained  in  the  case  of  E.  M.  Fish 
Co.  v.  Yowng,  post,  p.  149, 106  N.  W.  795. 

Considering  the  case  upon  the  actual  state  of  facts  proven 
rather  than  upon  the  findings,  there  are  several  questions  pre- 
sented. The  sole  defense  pleaded  was  that  the  defendants 
were  entitled  to  hold  the  piano  by  virtue  of  a  boarding-house 
keeper's  lien  thereon,  and  this  was  the  defense  found  and  ad- 
judged by  the  court.  In  order  that  such  a  lien  may  exist  un- 
der the  statute  (sec.  3344,  supra),  there  must  be  a  debt  for 
board  due  from  the  boarder  to  the  boarding-house  keeper,  and 
the  initial  question  is  whether  the  evidence  here  showed  any 
debt  at  law  due  from  Mrs.  Greene  to  the  defendants.  Mrs. 
Greene  was  a  married  woman  living  with  her  husband,  and 
when  she  and  her  husband  came  to  the  boarding  house  together 
and  engaged  board  it  is  very  plain  that  the  contract  thereby 
made  was  her  husband's  contract,  and  the  debt  incurred  under 
it  was  her  husband's  debt  and  not  hers.  She  could  bind  her- 
self at  law  for  no  debts  except  debts  necessary  or  convenient 
to  the  beneficial  enjoyment  of  her  separate  property  or  the 
carrying  out  of  her  separate  business  or  in  relation  to  her 
personal  services.  Stack  v.  Padden,  111  Wis.  42,  86  N.  W. 
568.  A  contract  to  pay  for  her  board  while  living  with  her 
husband  and  engaged  in  no  business  is  not  included  within 
the  exception.  This  principle  applies  as  well  to  the  supposed 
arrangement  made  with  the  wife  alone  in  March,  1904,  as  to 
the  original  contract  alleged  to  have  been  made  with  both 
husband  and  wife  in  April,  1903.  The  indebtedness  for  the 
wife's  board  was  at  all  times,  therefore,  the  husband's  debt 
and  not  the  wife's,  hence  the  lien  could  not  attach  to  her  sep- 
arate property  which  she  herself  brought  to  the  boarding 
house,  because  there  was  nothing  due  to  the  boarding-houae 
keeper  from  her  for  board,  and  such  property  is  not  liable  for 
her  husband's  debts. 
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Brit  it  is  further  argued  that  she  might  legally  charge  her 
separate  property  with  a  lien  to  secure  payment  of  the  board 
bill,  and  that  she  did  so  in  the  present  instance.  There  are 
at  least  two  sufficient  answers  to  this  contention:  (1)  Mr. 
While  admits  that  she  never  pledged  the  piano  for  her  board 
or  said  that  it  might  be  held  until  the  board  was  paid; 
(2)  even  should  it  be  held  that  such  a  pledge  was  made  and 
the  property  thus  charged  in  equity  with  the  payment  of  the 
debt,  a  boarding-house  keeper's  lien  under  the  statute  would 
not  thereby  be  created,  but  at  best  an  equitable  lien  or  charge 
which  would  necessarily  have  to  be  declared  and  enforced  by 
proper  action  in  a  court  of  equity,  or  at  least  by  an  equitable 
counterclaim  in  this  action,  and  no  such  action  has  been 
brought  or  counterclaim  made. 

The  conclusions  reached  necessarily  call  for  reversal  of  the 
judgment. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  directions  to  render  the  proper  judgment  in  replevin  for 
tie  plaintiff. 


Spikittjal  and  Philosophical  Temple,  Respondent,  vs. 
Vincent  and  others,  Appellants. 

January  10— -January  30, 1906. 

Voluntary  associations:  Rights  of  members:  Control  of  property:  Re- 
ligious societies:  Incorporation:  Name:  Notice:  "Stated  meeting:1 

1.  Every  participant  In  a  voluntary  organization  has  the  absolute 

right  to  have  its  property  controlled  and  administered  accord- 
ing to  Its  organic  plan  and  to  participate  in  its  affairs  in  har- 
mony therewith. 

2.  A  statute  enabling  a  voluntary  association  to  be  converted  into  a 

corporate  entity,  and  existing  when  the  voluntary  association 
was  formed,  is  incorporated  into  the  association  agreement  by 
necessary  Implication,  and  every  member  of  such  association  is 
conclusively  presumed  to  have  impliedly  agreed,  in  joining  the 
association,  that  it  might  at  any  future  time  be  converted  into- 
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a  corporate  organization  according  to  the  statutes  regulating 
the  matter. 

U.  Where  a  voluntary  association  is  converted  into  a  corporate 
entity  it  is  not  material  that  the  name  chosen  for  the  corpora- 
tion is  precisely  the  one  by  which  the  association  was  known, 
so  long  as  the  corporation  is  formed  for  substantially  the  same 
purposes  as  those  of  the  voluntary  association. 

4.  If,  in  changing  to  a  corporation,  the  steps  taken  by  a  voluntary 
association  leading  up  to  the  recording  of  the  certificate  of  or- 
ganization are  in  conformity  with  law  and  the  certificate  valid, 
the  corporation  thereby  eo  instanti  comes  into  existence  with  its 
status  as  regards  the  property  and  other  rights  of  the  associa- 
tion and  membership  in  the  corporation  absolutely  fixed,  and 
an  immediate  and  complete  substitution  of  the  corporate  entity 
for  the  association  follows. 

t>.  In  such  case  the  substitution  of  the  corporation  and  memberships 
therein  for  the  former  association  and  its  memberships  is  com- 
plete, regardless  of  whether  a  majority  or  minority  of  members 
of  the  association  participated  in  bringing  about  the  change,  all 
being  free  to  participate  if  they  so  desired. 

■6.  In  such  case  any  act  done  thereafter  by  persons  in  control  of  the 
corporate  affairs  in  violation  of  any  membership  right  does  not 
affect  the  corporate  existence  or  functions.  It  is  a  mere  private 
wrong  redressible  by  the  appropriate  remedy. 

7.  In  an  action  to  determine  the  right  of  possession  and  enjoyment 

of  property  formerly  possessed  by  a  voluntary  association  which 
had  been  converted  into  a  corporate  entity  by  the  action  of  a 
minority  of  its  members,  the  evidence,  stated  in  the  opinion, 
is  held  to  sustain  findings  negativing  all  charges  of  fraud  on 
the  part  of  the  minority. 

8.  Under  sec.  1990,  Stats.  1898  (providing  that  not  less  than  three 

members  of  any  church  or  society  of  any  religious  sect  or  de- 
nomination which  shall  have  been  organized  in  this  state,  and 
which  at  the  time  maintains  regular  public  worship,  may,  after 
due  public  notice  given  at  some  stated  meeting,  organize  a  cor- 
poration for  religious  and  other  specified  purposes),  a  meeting 
held  on  the  usual  day  of  worship,  at  the  regular  home  of  the 
society,  whether  attended  by  a  majority  or  minority  of  the 
members,  is  a  "stated  meeting"  in  the  statutory  sense. 

9.  In  such  case  the  regular  meeting  of  the  association,  according- to 

the  custom  before  and  after  a  factional  disturbance,  is  not  ren- 
dered irregular  by  the  mere  circumstance  that  a  part  of  the 
members,  large  or  small,  saw  fit  to  assemble  at  some  other  place. 
As  between  the  two,  the  latter  was  the  irregular  and  the  for- 
mer the  regular  meeting. 
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Appf.at,  from  a  judgment  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Circuit  Judge.    Affirmed. 

Equitable  action  to  restrain  defendants  from  interfering 
with  the  possession  and  enjoyment  by  plaintiff  of  property 
formerly  possessed  by  a  voluntary  organization,  sometimes 
known  as  "The  Spiritual  and  Philosophical  Congregation" 
and  sometimes  as  the  "Spiritual  and  Philosophical  Temple," 
involving  the  question  of  whether  the  right  to  such  property 
is  in  the  plaintiff.  The  issues  raised  by  the  pleaded  and  plead- 
able facts  material  to  the  rights  of  the  parties  as  determined 
by  the  court  upon  a  trial  duly  had  are  sufficiently  indicated 
by  the  following  abstract  of  the  findings : 

In  1882  some  residents  of  the  city  of  Green  Bay,  Wiscon- 
sin, organized  a  religious  association  as  "The  Spiritual  and 
Philosophical  Congregation  of  Green  Bay."  It  purchased  lot 
Ho.  691,  according  to  Navarino's  plat  of  said  city,  for  the 
purpose  of  erecting  thereon  a  church  building.  The  ex- 
penses thus  incurred  and  for  such  church  building  and  other 
expenses  of  the  association  were  borne  by  its  members.  The 
lot  was  conveyed  to  three  members  as  trustees.  Until  1900 
one  Everarts  generally  served  the  association  as  pastor,  Mrs. 
Zwara  serving  when  Everarts  was  unable  to  do  so.  She  took 
his  place  in  the  spring  of  1901  and  continued  thereafter  to 
serve  until  the  fall  of  that  year  when,  because  of  her  illness, 
one  Dewaarzegger  succeeded  her.  Subsequently  she  recovered 
and  resumed  her  former  place  against  the  wishes,  however,  of 
a  majority  of  the  members,  but  in  harmony  with  the  officers 
of  the  association,  except  two  trustees.  Such  majority  ad- 
hered to  Dewaarzegger  and  attended  services  under  him  at 
the  residence  of  his  sister  in  Green  Bay.  The  division  was 
solely  over  the  question  as  to  which  of  the  two  persons  named 
should  do  the  preaching.  Such  officers  consisted  of  a  presi- 
dent, vice-president,  secretary,  treasurer,  and  three  trustees. 
Except  as  aforesaid,  the  church  building  continued  to  be  the 
^sole  meeting  place  of  the  members  of  the  association  up  to  the 
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attempted  organization  of  a  corporation,  as  hereinafter  stated, 
services  being  held  there  regularly  on  Sunday  under  Mrs. 
Zwara  as  preacher.     It  was  the  custom  of  the  society  after 
Sunday  morning  services  to  have  read  or  given  out  business 
notices  appertaining  to  the  association  affairs.    For  some  time 
prior  to  the  organization  of  the  corporation  such  notices  were 
read  or  given  out  in  the  English  language,  substantially  all 
members  of  the  congregation  being  sufficiently  familiar  there- 
with to  understand  the  same,  though  in  the  beginning  and  for 
a  time  thereafter  such  notices  were  read  or  given  out  in  the 
French  language.    Sunday,  March  1,  1903,  at  the  customary 
time,  the  secretary  read  a  notice  signed  by  five  members  to 
the  effect  that  March  7th  thereafter  at  8  o'clock  p.  m.  at  the 
church  building  there  would  be  a  meeting  to  consider  the  ques- 
tion of  incorporating  the  association  under  the  laws  of  the 
state  of  Wisconsin.     The  members  present  did  not  do  any- 
thing to  deter  any  other  member  from  attending  on  the  date 
the  notice  was  read,  nor  did  they  design  to  give  out  the  notice 
when  none  of  the  dissenting  members  were  present.    One  of 
the  dissenters  was  present  when  the  notice  was  read,  and  by 
assistance  was  enabled  to  partially  apprehend  its  purport. 
He  understood  that  a  meeting  was  to  be  held,  according  to  the 
notice,  to  take  action  in  relation  to  the  church  property,  and 
so  informed  some  of  his  associates.    About  the  time  the  notice 
was  given  out  the  majority  members  were  assembled  at  the 
home  of  Dewaarzegger's  sister.    No  notice  of  the  meeting  to 
consider  the  question  of  a  corporate  organization  was  given, 
except  as  aforesaid,  nor  did  the  majority  members  obtain  in- 
formation thereof.    Had  such  opposing  members  been  present 
when  the  notice  was  read,  as  they  might  have  been,  they  would 
have  understood  it.     At  such  time  and  place  arrangements 
were  made  for  the  regular  election  of  officers,  to  take  place 
April  16th  following.    All  officers  and  trustees  but  the  two 
belonging  to  the  majority  were  present.    On  the  day  appointed 
for  considering  the  subject  of  a  corporate  organization  a  meet- 
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ing  was  held  to  that  end,  none  of  the  majority  members  being 
present  or  knowing  of  the  occurrence,  except  the  one  who 
heard  the  notice  read.    March  14,  1903,  a  certificate  of  or- 
ganization in  due  form  for  a  corporation  to  succeed  the  asso- 
ciation as  the  "Spiritual  and  Philosophical  Temple"  was  duly 
filed  and  recorded  in  the  office  of  the  register  of  deeds  of 
Brown  county,  Wisconsin,  the  same  being  the  result  of  the 
meeting  aforesaid.    On  the  day  when  it  was  concluded  to  in- 
corporate the  society,  notice  was  given  out  of  a  meeting  at  the 
church  building  March  22,  1903,  at  2  o'clock  p.  m.,  to  adopt  a 
constitution  and  by-laws  of  the  corporation.    A  meeting  was 
held  accordingly.    August  9th  thereafter,  trustees  of  the  cor- 
poration were  duly  elected  and  qualified  and  the  church  prop- 
erty was  in  due  form  turned  over  to  the  new  organization. 
The  fact  of  the  organization  of  the  corporation  became  known 
to  the  majority  members  immediately  after  its  occurrence. 
After  such  organization  all  persons  previously  belonging  to 
the  association  and  in  good  standing  were  regarded  and  treated 
as  members  of  the  new  organization.    Some  of  them  attended 
services  from  time  to  time  at  the  church  and  paid  their  regu- 
lar dues  into  the  corporate  treasury.    The  annual  election  of 
officers  of  the  old  organization  was  customarily  held,  accord- 
ing to  its  by-laws,  April  26th,  in  case  of  that  date  falling  on 
Sunday,  otherwise  on  the  Sunday  nearest  that  date.     The 
majority  members,  deeming  the  attempt  to  organize  a  corpo- 
ration invalid,  called  a  meeting  for  April  26,  1903,  to  elect 
trustees  of  the  association  as  usual.    A  meeting  was  accord- 
ingly held  and  a  full  number  of  trustees,  in  form,  elected,  who 
thereafter  pretended  to  represent  the  association  in  business 
matters.    August  9th  thereafter,  defendants,  claiming  that  the 
old  organization  still  existed,  took  possession  of  the  church 
building,  excluded  the  plaintiff  and  its  officers  therefrom, 
and  thereafter  continued  to  exclude  them  until  required  by 
the  mandatory  injunction  of  the  court  in  this  action  to  restore 
the  former  situation. 
Vol.  127— 7 
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Upon  such  facts  the  court  decided  that  the  notice  given  as 
indicated  satisfied  the  statutory  requisites  on  the  subject; 
that  the  corporation  was  accordingly,  in  due  form,  created; 
that  it  was  legal  and  succeeded  to  the  properly  and  rights  of 
the  old  organization;  and  that  all  members  of  such  organiza- 
tion thereby  became  members  of  such  corporation,  and  that 
plaintiff  was  entitled  to  judgment  accordingly,  enjoining  and 
restraining  defendants  from  interfering  with  the  plaintiff,  as 
regards  keeping  and  enjoying  the  property  formerly  pos- 
sessed by  the  "Spiritual  and  Philosophical  Congregation." 
Judgment  was  according  rendered,  from  which  this  appeal 
was  taken. 

For  the  appellant  there  was  a  brief  by  Wigntan,  Martin  & 
Martin,  and  oral  argument  by  /.  M .  H.  Wigman  and  P.  H. 
Martin. 

For  the  respondent  there  was  a  brief  by  Joseph  Chopin 
and  Kittell  &  Bwrke,  and  oral  argument  by  John  A.  Kittell. 

Marshall,  J.    It  may  be  conceded  that  were  it  not  for  the 
fact  that,  when  the  voluntary  organization  was  created,  the 
law  existed  substantially  as  now,  enabling  such  a  society  to 
be  converted  into  a  corporate  entity,  and  as  a  necessary  result 
the  ownership  and  right  of  possession  of  what  was  formerly 
vested  in  such  society  changed  to  the  new  creation  and  mem- 
berships in  the  latter  substituted  for  those  in  the  former,  it 
would  not  have  been  competent  for  the  minority,  or  even  a 
majority,  of  the  members  of  such  organization,  with  or  with- 
out a  law  enacted  subsequently  to  the  formation  of  the  society 
and  without  the  consent  of  the  rest  of  the  members,  to  take 
its  property  and  make  the  substitution  indicated  as  to  mem- 
bership rights.    Every  participant  in  a  voluntary  organization 
has  the  absolute  right,  which  the  courts  will  protect,  to  have 
its  property  controlled  and  administered  according  to  its  or- 
ganic plan  and  to  participate  in  its  affairs  in  harmony  there- 
with.   Schiller  Commandery  v.  Jaennichen,  116  Mich.  129, 
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74  H*.  W.  458,  and  analogous  authorities  cited  to  our  attention 
are  recognized  as  good  law,  but  we  need  not  discuss  them  be- 
cause they  are  wholly  inappropriate  to  the  situation  before  us. 

As  indicated,  the  law  under  which  respondent  justifies  was 
in  existence  when  the  voluntary  organization  in  question  was 
formed.  That  law,  therefore,  must  be  regarded  as  having 
been  incorporated  into  the  association  agreement  by  necessary 
implication.  Every  member  must  be  conclusively  presumed 
to  have,  impliedly,  agreed,  in  joining  the  society,  that  it  might 
at  any  future  time  be  converted  into  a  corporate  organization 
according  to  the  statutes  regulating  the  matter. 

Whether  the  name  chosen  for  the  corporation  was  precisely 
the  one  by  which  the  society  was  known  is  not  material.  The 
law  contemplates  that  the  corporation  shall  be  formed  for  the 
same  purposes,  substantially,  as  those  of  the  voluntary  organi- 
zation, but  that  such  name  may  be  agreed  upon  as  the  parties 
controlling  the  matter  see  fit  to  select,  and  which  is  reasonably 
appropriate  for  the  purpose. 

Neither  is  it  material  whether  the  administration  of  the 
corporation,  after  its  creation,  was  regular,  or  whether  the  by- 
laws adopted  were  reasonable  or  unreasonable.  If  the  steps 
leading  up  to  the  recording  of  the  certificate  of  organization 
were  in  conformity  with  law  the  corporation  thereby  eo  inr 
stanti  came  into  existence  with  its  status  as  regards  the  prop- 
erty and  other  rights  of  the  society  and  memberships,  in  the 
latter  absolutely  fixed.  The  law  plainly  contemplates,  in  such 
a  case,  the  immediate  and  complete  substitution  of  the  cor- 
porate entity  for  the  association.  Any  act  done  thereafter  by 
persons  in  control  of  the  corporate  affairs  in  violation  of  any 
such  membership  right  does  not  affect  the  corporate  existence 
-or  functions.  It  is  a  mere  private  wrong  redressible  by  the 
appropriate  remedy. 

Sec.  1991,  Stats.  1898,  provides  that  the  "society  shall  be 
known  and  incorporated  by  the  name"  determined  upon,  as 
-evidenced  by  the  certificate  of  organization,  and  such  certifi- 
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cate  shall  be  recorded  in  the  office  of  the  register  of  deeds,  and 
"when  ...  so  recorded  the  society  named  therein  shall  be  a 
corporation  and  shall  possess  all  the  powers  and  privileges 
granted  to  corporations  by  chapter  85,"  etc  So  in  this  case 
the  substitution  of  the  corporation  for  the  former  association 
and  memberships  in  the  former  for  those  in  the  latter^  regard- 
less of  whether  a  majority  or  minority  of  members  of  the 
association  participated  in  bringing  about  the  change,  all  be- 
ing free  to  participate  if  they  so  desired,  was  complete,  as  in- 
dicated in  West  Koshkonong  Cong.  v.  Ottesen,  80  Wis.  62, 
49  N.  W.  24,  when  the  certificate  of  organization  was  re- 
corded, if  such  certificate  was  valid. 

Some  question  is  raised  as  to  whether  the  members  of  the 
association,  who  caused  the  corporation  to  be  formed,  pro- 
ceeded fraudulently,  as  regards  the  nonparticipants.  The 
trial  court  did  not  think  so,  and  we  see  no  good  reason  to  dis- 
turb the  decision  in  that  regard.  It  may  be  that  the  conduct 
of  the  members  of  the  minority  party  was  not  characterized 
by  that  fairness  which  should  distinguish  any  community  of 
individuals,  especially  those  of  one  existing  for  religious  pur- 
poses, but  we  have  little  or  nothing  to  do  with  the  mere  ethical 
features  of  the  case.  The  findings  of  the  court  negative,  most 
distinctly,  all  charges  of  fraud  on  the  part  of  the  minority, 
and  they  seem  to  be  fairly  supported  by  the  evidence.  The 
meeting  at  which  the  notice  was  given  of  the  time  and  place 
when  the  subject  of  converting  the  society  into  a  corporate 
organization  would  be  considered  was  free  to  all  members, 
and  the  meeting  appointed  was  likewise  free.  The  notice  was 
read  when  and  where  all  members  would  be  expected  to  be 
present  if  they  particularly  cared  to  take  careful  note  of  the 
purposes  of  those  who  regularly  attended  service  held  at  the 
home  of  the  society.  It  was  given  out  according  to  custom, 
both  as  to  order  and  manner.  It  was  read  at  tjie  close  of  the 
regular  Sunday  service  and  in  the  English  language.  There 
was  no  design  to  give  it  out  when  members  of  the  majority 
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party  were  absent,  nor  was  there  any  active  effort  to  prevent 
members  of  the  majority  from  being  present  on  the  day  ap- 
pointed in  the  notice.  The  one  member  of  the  majority  who 
was  present  when  the  notice  was  read,  had  full  opportunity 
to  understand  it,  and  was  aided  in  that  regard  by  members  of 
the  minority. 

The  matters  to  which  we  have  referred  aside,  it  seems  to  be 
conceded  that,  if  the  meeting  at  which  the  notice  was  given 
was  a  stated  meeting  within  the  meaning  of  the  statute,  what 
followed  resulted  in  the  creation  of  a  corporation  in  form  and 
in  fact  with  all  the  consequences  we  have  indicated.  Was  it 
a  stated  meeting  ?    That  is  the  vital  point. 

The  language  of  the  statute  on  the  point  last  suggested  to 
be  examined  in  answering  the  above  stated  question  is  as 
follows : 

"The  members,  over  twenty-one  years  of  age,  not  less  than 
three  in  number,  of  any  church  or  society  of  any  religious  sect 
or  denomination  which  shall  have  been  organized  in  this  state 
and  which,  at  the  time,  maintains  regular  public  worship 
may,  after  due  public  notice  given  at  some  stated  meeting  of 
such  church,  .  .  .  organize  a  corporation  for  religious,  char- 
itable or  educational  purposes  in  the  manner  hereinafter  pro- 
vided."   Sec  1990,  Stats.  1898. 

The  findings  respond  in  detail  to  all  the  calls  thereof.  We 
are  unable  to  appreciate  the  criticism  of  counsel  upon  the 
trial  court's  decision  on  this  point.  They  urge  that  the  meet- 
ing of  the  majority  was  a  stated  meeting  as  well  as  that  of 
the  minority,  though  it  was  not  held  at  the  society's  church. 
That  might  safely  be  conceded  without  aiding  appellant  in  the 
least,  since  the  statute  makes  no  requirement  for  notice  to  bo 
given  at  two  stated  meetings  in  the  event  of  the  society  by 
reason  of  a  factional  disturbance  holding  meetings  in  two 
regular  places.  In  such  circumstance  it  seems  clear  that  the 
meeting  held  at  the  regular  home  of  the  society,  whether  at- 
tended and  supported  by  a  majority  or  minority  of  the  mem- 
bers, is  a  stated  meeting  in  the  statutory  sense.    In  this  case 
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the  regular  meetings  of  the  society,  according  to  the  custom 
before  and  after  the  factional  disturbance,  were  not  rendered 
irregular  by  the  mere  circumstance  that  a  part  of  the  members, 
large  or  small,  saw  fit  to  assemble  at  some  other  place.  As 
between  the  two,  the  latter  was  the  irregular  and  the  former 
the  regular  meeting. 

Much  stress  is  laid  by  counsel  on  the  fact  that  in  several 
instances  of  factional  disputes  in  church  societies,  and  the  in- 
corporation of  the  society  on  the  initiative  of  one  of  the  fac- 
tions, the  notice  was  given  at  a  customary  meeting  held  at  the 
regular  home  of  the  society  and  at  the  one  held  at  the  place  of 
worship  %of  the  members  of  the  opposing  faction  as  well,  as  in 
West  Koshlconong  Cong.  v.  Ottesen,  80  Wis.  62,  49  N.  W. 
24.    We  are  unable  to  see  any  significance  in  that,  since  the 
statute  makes  no  requirement  for  such  double  giving  of  the 
notice.    No  authority  is  referred  to  holding  that  such  double 
notice  is  essential.     Doubtless  the  legislative  idea  is  that  it 
shall  be  given  in  such  a  way  as  to  furnish  facilities  to  all  con- 
#cerned  to  receive  information  of  the  meeting  to  take  action 
under  the  statute.    That  specifies  distinctly  the  method  of  pro- 
cedure.   It  was  followed  in  this  case,  as  it  seems,  in  letter  and 
spirit.    Hence  the  agreement  to  incorporate  and  the  prepara- 
tion and  execution  of  the  certificate  of  organization  and  the 
due  recording  of  the  same  dissolved  the  society  and  substituted 
in  its  place  the  corporate  entity,  as  the  trial  court  held.    West 
Kosltkonong  Cong.  v.  Ottesen,  supra;  Trustees  v.  Ely,  73  N". 
T.  323;  Holm  v.  Holm,  81  Wis.  374,  51  N.  W.  579.     It 
should  be  noted  that  while  there  was  a  double  giving  out  of  the 
notice  in  West  Koshhonong  Cong.  v.  Ottesen,  supra, — there 
being  a  factional  division  as  in  this  case, — one  faction  holding 
its  meetings  at  the  church  and  the  other  at  a  neighboring 
schoolhouse,  the  case  turned  on  the  notice  given  at  the  custom- 
•ary  meeting  held  in  the  church,  no  particular  significance, 
*  seemingly,  being  given  to  the  reading  of  the  notice  at  the 
schoolhouse  meeting. 

By  the  Court. — The  judgment  is  affirmed. 
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Keuegeb,  Appellant,  vs.  Kbueqeb,  Administrator,  Re- 
spondent 

January  10— January  SO,  1906. 

Wills:  Prooate:  Contest:  Mental  competency:  Appeal:  Findings,  when 

disturbed. 

Where  the  only  questions  argued  in  the  supreme  court  are  the 
mental  competency  of  the  testator  and  the  legality  of  execution 
of  a  will,  and  there  is  no  clear  preponderance  of  evidence  against 
the  findings  thereon  made  by  the  trial  court,  the  judgment  will 
be  affirmed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  S.  D.  Hastings,  Circuit  Judge.    Affirmed. 

Mary  S.  Krueger,  a  widow,  having  five  children,  and  pos- 
sessing about  $3,500  worth  of  property,  all  personal,  on  March 
15, 1904,  the  day  before  her  death,  executed  a  will,  as  follows : 

"First.  I  give  and  bequeath  to  my  son  Albert  W.  Krueger 
three  hundred  dollars. 

"Second.  Christian  and  Mary  and  Frederick  and  Annie  to 
receive  the  balance  of  the  money  and  mortgages  belonging  to 
me  in  equal  shares. 

"Third.  My  horse  and  buggy,  cutter,  and  cow,  and  har- 
ness, and  all  my  household  furniture  and  piano  and  pictures, 
I  give  to  my  daughter  Annie  J.  W.  Krueger." 

This  will  was  drawn  by  a  neighboring  justice  of  the  peace, 
D.  E.  Whiting,  and  claimed  to  have  been  signed  by  testatrix 
in  presence  of  himself  and  Mary  L.  Whiting,  who  sub- 
scribed as  witnesses.  The  will  was  contested  by  Albert  W. 
Krueger  on  three  grounds:  (1)  Want  of  testamentary  ca- 
pacity; (2)  indefiniteness  and  uncertainty;  and  (3)  absence 
of  statutory  execution.  There  was  evidence  offered  and  con- 
tradicted as  to  existence  and  degree  of  diabetic  coma  and  of 
diabetic  blindness  and  as  to  the  subscription  by  the  two  wit- 
nesses mentioned  in  the  presence  of  the  testatrix,  and  by  D.  E. 
Whiting  in  the  presence  of  Mary  L.  Whiting;  also,  generally, 
as  to  the  mental  condition  and  capacity  of  the  testatrix  at  and 
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about  the  moment  of  execution.  The  court  filed  a  careful 
opinion  analyzing  the  evidence  on  these  various  subjects  and 
made  finding  that  testatrix  was  competent,  that  by  the  sur- 
rounding facts  proved  the  will  was  definite  and  certain,  and 
that  it  was  executed  in  all  respects  as  required  by  law.  Where- 
upon the  judgment  of  the  county  court  admitting  said  will  to 
probate  was  affirmed,  with  costs  against  the  contestant,  from 
which  judgment  said  contestant  appeals  to  this  court. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Francis  X.  Morrow,  attorney,  and  Sheridan  <&  Evans,  of  coun- 
sel, and  for  the  respondent  on  that  of  Classon  &  Classon. 

Dodge,  J.  The  only  questions  argued  in  this  court  are 
mental  competency  and  the  legality  of  execution.  These  are 
pure  questions  of  fact,  and  we  find  no  clear  preponderance  of 
evidence  against  the  findings  thereon  made  by  the  trial  court. 
Indeed,  hot  enough  to  so  reasonably  justify  appellant  in  ex- 
pectation of  a  favorable  result  upon  the  appeal  that  we  should 
order  his  costs  paid  out  of  the  estate.  Such  being  the  case,  we 
cannot  overturn  those  findings,  which  fully  support  the  judg- 
ment. 

By  the  Court. — Judgment  affirmed. 


Van  de  Bogart,  Respondent,  vs.  Makinette  &  Menominee 
Pafeb  Company,  Appellant 

January  ll^January  SO,  1906. 

Master  and  servant:  Negligence:  Injuries  to  servant:  Assumption  of 
risk:  Contributory  negligence:  Infants:  Obvious  danger:  Proxi- 
mate cause:  Special  verdict:  Instructions  to  jury:  Prejudicial 
error. 

1»  Plaintiff,  a  girl  fifteen  years  old,  was  injured  by  the  catching  of 
her  hair  on  a  set-screw  which  held  a  collar  on  a  shaft  revolving 
so  rapidly  that  the  set-screw  could  not  be  seen.    When  injure<l 
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she  was  in  the  proper  place  for  the  performance  of  her  duty, 
had  little  general  knowledge  of  machinery,  did  not  understand 
the  relation  of  one  part  to  the  other,  and  did  not  know  that  the 
set-screws  were  used  on  the  shaft,  which  with  its  attachments 
she  had  only  seen  In  operation.  Held,  that  plaintiff  did  not 
assume  the  risk  of  the  negligence  causing  the  injury. 

2.  In  such  case  warning  of  danger  of  injury  to  her  fingers  from 
knives  held  onto  the  shaft  through  such  set-screws  is  insufficient 
to  apprise  plaintiff  of  the  danger  of  coming  in  contact  with  the 
set-screws. 

Z.  The  rule  that  knowledge  of  all  obvious  dangers  is  imputed  to  an 
adult  servant  and  he  assumes  all  risks  incident  to  them  applies 
to  minors  in-  so  far  as  their  age,  intelligence,  discretion,  and 
judgment  enable  them  to  comprehend  and  appreciate  such 
dangers. 

4.  In  an  action  for  personal  injuries  to  a  fifteen-year-old  girl  from 
machinery,  in  the  absence  of  showing  that  she  in  fact  knew  of 
the  danger  which  caused  the  injuries  and  in  view  of  her  age, 
intelligence,  experience,  discretion,  and  judgment,  as  shown 
by  the  evidence,  stated  in  the  opinion,  it  cannot  be  said,  as  mat- 
ter of  law,  that  she  ought  to  have  discovered  and  understood 
such  danger. 

6.  A  special  verdict  finding  defendant  negligent  in  using  a  set-screw 

on  a  machine  at  the  place  and  manner  it  did,  and  that  it  thereby 
rendered  plaintiff's  working  place  unsafe;  that  plaintiff's  hair 
caught  in  this  set-screw  while  she  was  in  the  performance  of 
her  duty,  and  that  it  thereby  caused  her  Injury;  and  that  per- 
sons of  ordinary  intelligence  and  prudence  should  reasonably 
have  anticipated  that  the  presence  of  the  set-screw  would  cause 
some  injury  to  employees  working  about  the  machine,  suffi- 
ciently covers  all  the  essential  elements  of  proximate  cause. 
<>.  General  instructions  given  to  the  jury*  stated  in  the  opinion,  are 
held  to  have  transgressed  the  rule  requiring  that  instructions 
be  confined  to  an  explanation  of  the  questions  of  the  special 
verdict,  without  informing  the  jury  of  the  legal  effect  of  their 
answers  to  the  questions. 

7.  Where  instructions  given  were  not  erroneous,  and  no  written  re- 

quests for  further  instructions  were  made,  no  valid  exception 
can  be  urged  on  the  ground  that  abstract  propositions  were 
given  on  questions  submitted  to  the  jury  without  adequately 
covering  the  issues  by  the  instructions  applicable  to  the  facts. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marinette 
county:  S.  D.  Hastings,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  damages  which  plaintiff  claims 
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she  sustained  while  in  defendant's  employ  through  defend- 
ant's negligence.    The  defendant  is  an  incorporated  company 
and  owned  and  operated  a  paper  mill  at  Marinette  at  the  time 
the  injury  is  alleged  to  have  been  done.     The  plaintiff  was- 
employed  by  the  defendant  in  June,  1903,  and  was  injured 
on  August  24th  following.    She  was  fifteen  years  of  age  and 
had  actually  worked  as  a  cutter  girl  at  one  of  defendant's  pa- 
per machines  for  four  weeks  before  the  day  of  the  accident 
The  operating  parts  of  this  machine  were  held  and  supported 
by  a  frame,  on  which  rested  numerous  rolls  for  carrying  paper 
and  shafts  for  the  attachment  of  circular  slitters  or  knives  for 
cutting  paper  into  different  sizes.    The  slitters  were  movable 
upon  the  shafts,  and  permitted  of  adjustment  on  it  for  cutting 
sheets  of  paper  of  different  sizes.     They  had  collars  at  the 
point  of  attachment  to  the  shafts,  and  the  slitters  were  firmly; 
held  in  place  on  the  shaft  by  means  of  set-screws  through  the 
collars.    Plaintiff's  duties  consisted  in  working  at  and  about 
this  machine,  either  in  laying  off  sheets  of  paper  as  they  came 
from  the  machine,  or  in  removing  the  paper  shavings  cut  by 
the  slitter  next  to  the  edge  of  the  paper  so  as  to  prevent  them 
from  clogging  the  machine  and  winding  around  the  shafts 
and  the  knives.    When  engaged  in  removing  the  shavings  her 
place  of  work  was  below  the  top  rolls  and  slitters  of  the  ma- 
chine.   The  slitter  shaft  under  which  she  performed  this  duty 
was  about  four  and  one-half  feet  above  the  floor  on  which, 
she  stood.    In  performing  this  duty  it  was  necessary  for  heir 
to  incline  her  body  somewhat  and  to  reach  up  with  her  hands 
to  pull  down  the  shavings.    When  the  slitters  were  in  motion 
they  revolved  with  such  rapidity  as  to  prevent  one  from 
seeing  the  set-screws,  which  projected  from  three-fourths 
to  one  and  one-fourth  inches  out  of  the  collars.     Plaintiff 
was  not  required  to  be  under  this  part  of  the  machine  when  it 
was  not  in  operation  and  motion,  and  she  had  not  observed  or^ 
seen  the  slitters  and  set-screws  when  the  machine  was  not  in 
operation.    She  did  not  understand  the  different  parts  of  the- 
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machine  or  the  relationship  of  one  to  the  other,  nor  did  she  ob- 
serve them  aside  from  what  came  to  her  notice  generally  in 
performing  her  particular  duties  while  the  machine  was  run- 
ning.  She  understood  the  nature  of  her  duties  and  that  there 
was  danger  in  working  about  machinery.     She  had  been  in- 
structed that  in  removing  the  paper  shavings  there  was  danger 
of  getting  her  fingers  cut  by  the  slitters,  but  aside  from  this 
she  knew  little  about  the  machine,  and  she  testified  that  she 
did  not  know  what  a  set-screw  was.    The  first  three  weeks  of 
her  employment  she  was  engaged  in  receiving  and  piling  up 
sheets  of  paper,  and  during  the  week  before  the  accident  she 
worked  "on  rolls,"  attending  to  the  removal  of  the  paper 
shavings.     While  so  engaged  "on  rolls"  she  would  be  under 
the  machine  while  actually  removing  shavings.  At  other  times 
she  stood  away  from  the  machine  in  a  position  from  which 
she  could  observe  the  shavings.    On  the  day  of  the  accident 
she  assumed  her  duties,  working  "on  rolls."    After  having  re- 
moved shavings  in  the  usual  manner  and  while  standing  be- 
side the  machine  talking  with  others,  she  observed  that  the 
shavings  failed  to  leave  the  slitter  as  they  should  and  she  went 
under  the  machine  to  attend  to  them.     She  stood  under  the 
machine  in  a  stooping  position,  looking  up  at  the  shavings  and 
working  with  her  hands  to  remove  them  from  the  end  slitter, 
and  while  thus  engaged  her  hair  caught  in  the  revolving  part 
of  the  machine  immediately  above  her,  drew  her  against  the 
slitter  shaft  and  inflicted  severe  injuries.     It  appears  that 
there  was  a  depressed  fracture  back  of  the  temple  about  an 
inch  in  diameter,  the  bone  having  been  driven  into  the  brain. 
Xo  new  bone  has  formed,  but  the  wound  is  healed  over  and 
covered  with  cicatrized  tissue.    There  is  testimony  tending  to 
show  that  she  suffers  much  pain,  and  that  since  the  injury  she 
has  fainting  spells  and  is  afflicted  with  sickness  which  she  did 
not  have  before  the  injury.    The  case  was  submitted  to  a  jury 
which  rendered  a  special  verdict,  finding  in  effect:  (1)  The 
plaintiff  was  injured  by  having  her  hair  caught  on  a  set-screw 
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attached  to  a  revolving  slitter  and  shaft  (2)  That  her  work- 
ing place  was  not  reasonably  safe  on  account  of  the  presence 
of  the  revolving  screw.  (3)  The  defendant  was  guilty  of 
negligence  in  permitting  the  set-screw  to  be  placed  and  used 
as  it  was.  (4)  That  a  person  of  ordinary  intelligence  and 
prudence  should  reasonably  have  anticipated  that  the.  set- 
screw  as  used  and  applied  would  likely  cause  injury  to  an 
-employee  working  about  the  machine.  (5)  That  a  person  of 
plaintiff's  age,  intelligence,  discretion,  experience,  and  judg- 
ment, in  the  exercise  of  ordinary  care,  would  not  have  dis- 
covered and  understood  the  danger  to  which  she  was  exposed 
in  her  work.  (6)  The  plaintiff  was  free  from  contributory 
negligence.  (7)  That  she  had  suffered  damages  to  the  amount 
of  $12,000. 

Defendant  moved  to  set  aside  the  verdict  and  for  a  new 
trial,  because  the  verdict  was  contrary  to  the  evidence  and  the 
law,  and  because  the  damages  assessed  were  excessive,  and  that 
the  answers  to  questions  1,  2,  3,  4,  5,  and  6  be  stricken  out, 
and  that  the  court  answer  them,  respectively,  in  the  affirmative 
or  negative,  so  as  to  find  on  each  question  the  contrary  to  that 
of  the  jury.  This  motion  was  denied,  and  judgment  was 
awarded  the  plaintiff  for  the  damages  found  and  for  costs. 
This  is  an  appeal  from  such  judgment. 

For  the  appellant  there  was  a  brief  by  Vilas,  Vilas,  Jenner 
<£  Freeman,  and  oral  argument  by  E.  P.  Vilas. 

For  the  respondent  there  were  briefs  by  I.  B.  KirJcland  and 
Eastman  &  Martineau,  and  oral  argument  by  Mr.  Kirhland 
and  Mr.  P.  H.  Martineau. 

Siebeokeb,  J.  It  is  urged  that  plaintiff  assumed  the  risk 
of  the  negligence  of  which  she  complains  as  the  cause  of  her 
injury.  If  she  knew,  or  under  the  circumstances  ought  to 
have  known,  the  danger  of  which  she  now  complains  as  negli- 
gence, then  she  assumed  the  risk  and  cannot  recover.  There 
is  no  dispute  but  that  she  was  in  the  proper  place  for  the  per- 
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formance  of  her  duty  at  the  time  of  the  accident  She  had 
but  little  general  knowledge  of  machinery  and  she  did  not 
understand  the  relation  of  one  part  to  the  others.  She  had  no 
special  knowledge  of  the  construction  and  operation  of  the  ma- 
chine in  question  aside  from  a  general  impression  that  she 
gathered  while  observing  it  in  operation.  It  appears  that  she 
did  not  know  that  set-screws  were  used  to  fastened  the  slitters 
to  the  revolving  shaft.  So  far  as  the  record  shows,  these  set- 
screws  could  not  he  seen  when  the  shaft  was  in  motion,  and 
plaintiff  did  not  see  the  shaft  and  the  attachments  except  when 
in  operation.  It  is  claimed  that  the  warning  given  her  of  the 
danger  of  injury  to  her  fingers  from  the  knives  and  of  getting 
her  hand  caught  in  the  slitters  was  sufficient  to  apprise  her  of 
the  danger  from  the  set-screws  holding  the  slitters  in  position 
on  the  shaft  It  is  not  apparent  how  such  a  warning  could 
lead  her  to  know  of  the  existence  of  the  set-screws,  or  of  the 
danger  of  coming  in  contact  with  them.  Knowledge  of  the 
liability  of  injury  to  her  hands  by  contact  with  the  knives  or 
slitters  in  removing  the  paper  shavings  from  them,  and  an  ap- 
preciation of  the  risk  arising  from  the  use  of  these  set-screws,, 
are  widely  different  things,  and  any  information  imputable 
to  her  as  to  the  former  furnishes  no  ground  for  holding  that 
this  would  naturally  have  informed  her  of  the  danger  incident 
to  the  latter. 

It  is  also  contended  that  the  court  erred  in  submitting  the 
question  of  plaintiff's  contributory  negligence,  and  whether  or 
not,  in  view  of  her  age,  intelligence,  discretion,  and  judgment^ 
she  ought  in  the  exercise  of  ordinary  care  to  have  discovered 
and  understood  the  dangers  to  which  she  was  exposed.  Knowl- 
edge of  all  obvious  dangers  is  imputed  to  an  adult  servant  and 
he  assumes  all  risks  incident  to  them.  The  same  rule  applies 
to  minors  in  so  far  as  their  age,  intelligence,  discretion,  and 
judgment  enables  them  to  comprehend  and  appreciate  these 
obvious  dangers.  We  think  the  court  held  correctly  in  sub- 
mitting these  questions  to  the  jury  upon  the  facts  and  circum- 
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stances  shown  by  the  evidence.  It  did  not  appear  that  she  in 
fact  knew  of  the  danger,  and  it  cannot  be  said  as  a  matter  of 
law  that  in  view  of  her  age,  intelligence,  experience,  discre- 
tion, and  judgment  she  ought  to  have  discovered  and  under- 
stood it  Chopin  v.  Badger  P.  Co.  83  Wis.  192,  53  N.  W. 
452;  Lueblce  v.  Berlin  M.  Works,  88  Wis.  442,  60  N.  W. 
711;  Benne  v.  U.  8.  L.  Co.  107  Wis.  305,  83  N.  W.  473; 
Thompson  v.  Edward  P.  Allis  Co.  89  Wis.'  523,  62  N.  W.  527. 

It  is  claimed  that  the  question  of  proximate  cause  is  not 
covered  by  the  verdict  or  by  the  court's  instructions  to  the 
jury.  The  jury  by  the  special  verdict  found  that  the  defend- 
ant was  negligent  in  using  the  set-screw  on  the  machine  at  the 
place  and  in  the  manner  it  did,  and  that  it  thereby  rendered 
the  plaintiff's  working  place  unsafe;  that  plaintiff's  hair 
caught  on  this  set-screw  while  she  was  engaged  in  the  per- 
formance of  her  duty  and  that  it  thereby  caused  her  injury ; 
and  that  a  man  of  ordinary  intelligence  and  prudence  should 
reasonably  have  anticipated  that  the  presence  of  the  set-screw 
would  cause  some  injury  to  employees  working  about  the 
machine.  Taking  these  facts  as  so  found,  it  appears  that  the 
injury  was  actually  caused  by  defendant's  negligence ;  that  it 
was  the  natural  and  probable  result  of  it;  and  that  defend- 
ant as  a  person  of  ordinary  intelligence  and  prudence  ought, 
in  the  light  of  attending  circumstances,  to  have  foreseen  that 
it  would  probably  cause  some  one  injury.  This  sufficiently 
covers  all  the  essential  elements  of  proximate  cause,  and  the 
court  was  not  required  to  give  further  explanation  than  it  did 
in  submitting  the  question  of  proximate  cause  to  the  jury. 

It  is  contended  that  the  court  gave  the  jury  general  instruc- 
tions on  questions  of  ultimate  fact  and  thereby  transgressed 
the  rule  requiring  that  instructions  be  confined  to  an  explana- 
tion of  the  questions  of  the  special  verdict,  without  informing 
the  jury  of  the  legal  effect  of  their  answers  to  the  questions. 
It  is  averred  that  the  instructions  plainly  informed  them  of 
the  legal  effect  of  their  findings  on  negligence,  contributory 
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negligence,  and  assumption  of  risk.  An  examination  of  the 
charge  shows  that  this  claim  is  well  founded.  Before  giving 
instructions  on  the  special  verdict  on  different  aspects  of  the 
case,  the  court  charged  the  jury  generally  concerning  the  na- 
ture and  theory  of  plaintiff's  case,  and  the  classes  of  facts  they 
would  need  to  consider  in  negligence  cases,  and  then  stated 
what  he  intimates  had  been  communicated  to  them  by  counsel : 

"If  this  injury  was  the  result  of  a  pure  accident  for  which 
nobody  was  to  blame,  of  course  the  defendant  is  not  liable,  and 
the  plaintiff  has  no  right  to  recover  anything  from  them.  .  .  . 
In  other  words,  there  can  be  no  liability  on  the  part  of  any- 
body resulting  from  a  pure  accident.  It  requires  something 
else  in  order  to  create  a  liability." 

This  certainly  was  plainly  information  to  the  jury  that  if 
they  found  defendant  was  not  negligent  in  causing  the  acci- 
dent no  liability  would  result,  and  that  to  make  defendant 
liable  they  must  find  negligence  on  its  part.  Another  instruc- 
tion informed  them  generally  as  to  the  duty  of  the  master  to 
furnish  a  safe  place  for  his  servants  to  perform  their  duties. 
This  was  not  required  to  inform  them  of  what  constituted  a 
reasonably  safe  place  and  manifestly  apprised  them  of  the 
legal  effect  of  a  finding  that  the  master  had  failed  in  his  duty 
in  this  respect  Again,  in  connection  with  the  question  of  the 
verdict  as  to  whether  plaintiff  was  injured  by  her  hair  catch- 
ing on  the  set-screw,  the  jury  was  told,  "The  plaintiff  bases 
her  case  upon  the  proposition  that  she  was  injured  in  that 
way,"  which  is  saying  in  effect  that,  if  the  jury  found  that  she 
was  not  so  injured,  then  she  had  failed  to  show  the  grounds 
necessary  to  entitle  her  to  recover.  This  instruction  was  in 
effect  repeated  in  submitting  question  No.  2  of  the  verdict,  in 
a  like  prejudicial  way.  The  court  gave  a  number  of  quite 
lengthy  instructions  upon  question  3,  involving  the  question 
of  negligence  in  respect  to  the  set-screw,  in  which  the  em- 
ployer's duty  under  the  statutes  (sec.  1636;,  Stats.  1898)  to 
guard  and  securely  protect  shafting  that  may  be  dangerous  to 
employees  was  repeatedly  adverted  to  and  explained  to  the 
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jury  in  different  ways.  They  plainly  informed  the  jury  that 
no  liability  would  follow  if  defendant  was  found  free  from 
negligence  in  this  respect  These  instances  suffice  to  show 
that  the  general  instructions  given  were  clearly  prejudicial  to 
the  defendant's  statutory  rights  to  have  the  cause  determined 
by  a  special  verdict,  "entirely  uninfluenced  by  any  thought  as- 
to  the  final  result  to  be  reached  by  any  application  of  the  law 
to  the  facts."  The  practice  of  giving  instructions  which  im- 
part such  information  has  been  considered  so  often  that  we 
cannot  hope  to  add  anything  further  by  way  of  explanation  or 
condemnation.  Among  the  many  cases  on  the  subject  we  call 
attention  to  those  collected  in  Lyon  v.  Ground  Rapids,  121  Wis. 
609,  99  N.  W.  811.  An  invasion  of  this  right  of  the  parties 
to  litigation  operates  to  deprive  them  of  a  valuable  statutory 
right,  and  as'stated  in  Gerr<vrd  v.  La  Crosse  City  R.  Co.  113 
Wis.  258,  89  N.  W.  125,  in  speaking  of  the  effect  of  giving 
such  instructions :  "For  this  reason  there  must  be  a  reversal 
of  the  judgment,  irrespective  of  any  other  question."  Mvs- 
bach  v.  Wis.  C.  Co.  108  Wis.  57,  84  N.  W.  36. 

Another  objection  to  the  charge  was  that  abstract  proposi- 
tions were  given  on  questions  submitted  to  the  jury  without 
adequately  covering  the  issues  by  instructions  applicable  to 
the  facts.  Since  the  instructions  given  were  not  erroneous, 
and  since  no  written  requests  were  made  for  instructions  on 
these  subjects,  no  valid  exception  can  be  urged  on  this  ground. 
Hacker  v.  Heiney,  111  Wis.  313,  87  K  W.  249 ;  Schroeder 
v.  Wis.  Cent.  R.  Co.  117  Wis.  33,  93  K  W.  837;  Cupps  v. 
State,  120  Wis.  504,  97  N.  W.  210,  98  N.  W.  546;  Taylor 
v.  Seil,  120  Wis.  32,  97  K  W.  498. 

The  exceptions  urged  to  the  admission  of  evidence  over  de- 
fendant's objection  are  without  prejudice.  The  evidence  was 
material  and  relevant  to  the  issues  being  litigated  and  was 
properly  submitted  to  the  jury. 

The  amount  of  damages  awarded  by  the  jury  is  assailed  as 
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grossly  excessive  under  the  facts  established  by  the  evidence. 
It  is  contended  that  the  evidence  fails,  as  claimed  by  plaintiff, 
to  show  permanent  lesions  caused  by  the  injury.  There  is 
evidence  tending  to  show  that  she  has  suffered  pain  and  is  now 
subject  to  attacks  of  sickness  as  a  result  of  the  injury,  and  evi- 
dence tending  in  some  degree  to  support  a  probability  that 
these  conditions  may  be  permanent  The  direct  as  well  as  the 
opinion  evidence  on  these  questions  is  uncertain  and  does  not 
furnish  a  clear  and  substantial  basis  for  an  inference  that 
these  afflictions  all  resulted  from  the  injury,  and  it  falls  short 
of  that  reasonable  certainty  necessary  to  show  that  they  are 
the  permanent  results  of  lesions  caused  by  the  injury.  Since 
a  new  trial  must  be  awarded  wherein  the  proof  of  plaintiff's 
injuries  may  be  more  clearly  and  satisfactorily  shown,  we  will 
express  no  opinion  on  the  subject  of  the  amount  of  damages. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


Gaffney,  Appellant,  vs.  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  Respondent 

January  11— January  30, 1906. 

Railroads:  HfegUgence:  Injuries  to  employees:  FeUow-tervant:  Stat- 
utes: Special  verdict:  Construction. 

L  In  an  action  for  the  negligent  injury  of  an  employee  it  appeared, 
among  other  things,  that  plaintiff,  a  wiper  in  a  railway  com- 
pany's roundhouse,  required  from  time  to  time  to  go  out  on  its 
engines  to  help  supply  them  with  water,  rode  out  from  the 
roundhouse  on  an  engine  to  the  water  tank  for  the  purpose  of 
•twisting  the  engineer,  the  engineer  directing  him  to  get  upon 
the  engine.  When  the  tank  was  reached  the  engine  was  stopped, 
and  plaintiff  pulled  down  the  spout  for  the  purpose  of  filling  the 
Vol.127— 8 
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engine  tank  with  water,  but,  after  raising  the  spout  and  climb- 
ing down  the  rear  end  of  the  engine,  he  was  ordered  by  the  en- 
gineer to  ascend  again  and  raise  the  spout  higher,  which  he 
did,  and  then  climbed  down  again  behind  the  engine  and  was 
injured.  Held,  that  plaintiff  was  a  fellow-servant  of  the  engi- 
neer within  the  calls  of  sec.  1816,  Stats.  1898. 

2.  The  protection  of  sec.  1816,  Stats.  1898,  continues  until  the  em- 

ployee is  out  of  the  danger  incident  to  the  employment 

3.  As  long  as  plaintiff  was  upon  the  engine  in  the  discharge  of  his 

duties  he  was  "riding"  and  within  the  protection  of  sec  1816, 
Stats.  1898,  although  the  engine  at  times  during  the  perform- 
ance of  such  duty  was  stationary. 

4.  In  such  case  the  jury  found  that  plaintiff  descended  from  the 

tender  to  the  ground  before  the  engine  started  back  after  he 
threw  the  spout  up  a  second  time,  and  was  struck  by  the  brake 
beam  of  the  engine  backing  up  as  he  stepped  off  the  same. 
H$ldy  that  the  fair  construction  of  these  findings  is  that  plaint- 
iff was  struck  as  he  stepped  to  the  ground  from  the  brake  beam 
of  the  engine. 
6.  Marsh at.t,,  J.  (dissenting),  is  of  the  opinion  that  such  findings 
are  inconsistent  and  that  the  jury  did  not  find  with  sufficient 
definiteness  to  furnish  a  proper  basis  for  a  judgment  in  favor 
of  plaintiff. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Circuit  Judge.    Reversed. 

The  defendant  is  a  railroad  corporation,  and  this  action  was 
commenced  to  recover  damages  for  injuries  sustained  by 
plaintiff  while  in  its  employ.    It  is  claimed  by  plaintiff  that, 
in  the  services  in  which  he  was  engaged  at  the  time  of  the  in- 
jury, he  was  within  the  protection  of  sec  1816,  Stats,  1898, 
and  therefore  is  entitled  to  recover  on  account  of  the  negli- 
gence of  a  co-employee.    The  plaintiff's  contention  is  that  he 
was  employed  by  defendant  as  a  wiper,  but  that  it  was  his 
duty,  when  called  upon,  to  assist  engineers  of  the  defendant 
company  in  taking  engines  from  the  roundhouse  to  the  water 
tank  to  be  filled  with  water,  and  after  being  so  filled  placing 
them  on  a  side  track  in  the  yard,  and  that  in  the  performance 
of  such  duty  it  at  times  became  necessary  to  open  and  dose 
switches  and  give  signals  for  the  moving  of  engines.    At  the 
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time  of  the  injury  he  was  engaged  in  such  service.    The  trial 
resulted  in  the  following  verdict: 

"(1)  Did  the  plaintiff  Gaffney  fall  to  the  ground  from  the 
rear  of  the  tender,  while  it  was  in  motion,  at  or  near  the  point 
where  the  engine  ran  upon  his  arm  ?  Answer.  No. 

"(2)  If  you  answer  the  last  question  'No/  then  answer 
this:  Did  Gaffney  descend  from  the  tender  to  the  ground  be- 
fore the  engine  started  to  move  back,  after  he  threw  the  spout 
up  a  second  time  t  A.  Yes. 

"(3)  If  you  answer  the  second  question  TTes/  then  an- 
swer this :  Was  the  plaintiff  struck  by  the  brake  beam  of  the 
engine  backing  up  as  he  stepped  off  the  same,  drawn  along  the 
track  with  his  legs  under  the  brake  beam,  while  he  held  on  to 
the  pin-lift  with  his  hands,  from  the  water  tank  to  a  point  on 
the  track  westerly  therefrom  about  100  feet  ?    A.  Yes. 

"(4)  Did  Gaffney  signal  to  Joachim  'AH  right/  after  the 
spout  was  thrown  up  a  second  time,  and  before  Joachim 
moved  the  engine  backward  ?    A.  No. 

"(5)  If  the  answer vto  the  first  question  be  'No/  then  an- 
swer tibia:  Was  Joachim  guilty  of  negligence  in  so  moving 
the  engine  backward  without  signal  from  Gaffney?  A.  Yes. 

"(6)  If  you  should  answer  the  fifth  question  'Yes/  then 
answer  this :  Should  a  man  of  ordinary  intelligence  and  pru- 
dence in  Joachim's  situation  have  reasonably  anticipated  that 
Gaffney  would  be  injured  by  moving  the  engine  as  Joachim 
moved  it?    A.  Yes. 

"(6£)  Did  Joachim  hear  Gaffney' 8  first  outcry?  A.  No. 

"(7)  Did  Joachim  use  all  reasonable  effort  to  stop  the  en- 
gine as  soon  as  he  heard  Gaffney9 s  outcry  ?    A.  Yes. 

"(8)  If  you  answer  the  second  question  'Yes/  then  answer 
this :  Did  Gaffney,  under  all  the  facts  and  circumstances,  use 
ordinary  care  in  descending  from  the  tender  at  the  place  and 
in  the  manner  he  did  ?    A.  Yes. 

"(9)  At  what  amount  do  you  assess  the  plaintiff's  dam- 
ages?   A.  $4,500." 

Both  parties  moved  for  judgment  on  the  verdict,  and  the 
court  rendered  judgment  for  defendant  on  the  ground  that  the 
plaintiff  when  injured  was  not  within  the  protection  of  sec. 
1816,    Stats.  1898,  from  which  judgment  this  appeal  was 
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taken.  Plaintiff  assigns  as  error  the  denial  of  his  motion  for 
judgment  and  the  granting  of  defendant's  motion  for  judg- 
ment 

For  the  appellant  there  was  a  brief  by  Wigman,  Martin  & 
Martin,  and  oral  argument  by  P.  H.  Martin. 

H.  n0.  Fcrirchild,  of  counsel,  for  the  respondent 

Kebwin,  J.    It  is  claimed  by  respondent  that  "the  plaintiff 
has  neither  allegation  in  his  complaint,  proof  in  the  case,  nor 
finding  of  the  juTy  to  sustain  a  judgment  in  his  favor."    The 
first  question  presented,  therefore,  is  whether  the  complaint 
brings  the  plaintiff  within  the  protection  of  the  statute.    That 
is  to  say,  whether  or  not  at  the  time  of  the  injury  plaintiff 
was*  engaged  "in  operating,  running,  riding  upon,  or  switch- 
ing .  .  .  engines  or  carB"  within  the  meaning  of  the  statute. 
The  complaint,  after  alleging  that  defendant  is  a  railroad  cor- 
poration, further  alleges,  in  effect,  that  on  the  20th  day  of 
March,  1903,  plaintiff  entered  into  the  employ  of  the  defend- 
ant as  a  wiper  at  its  roundhouse  in  the  city  of  Green  Bay,  and, 
among  other  duties  imposed  upon  him$  was  required  from  time 
to  time  to  go  out  from  the  roundhouse  upon  defendant's  en- 
gines to  help  in  supplying  them  with  water  from  defendant's 
tanks ;  that  on  the  31st  day  of  March,  1903,  while  in  the  serv- 
ice of  defendant,  be  was  required  to  go  out  upon  one  of  its 
engines  from  the  roundhouse  to  the  water  tank  to  assist  in. 
supplying  said  engine  with  water;  that  on  said  occasion  plaint- 
iff rode  out  upon  said  engine,  one  Joachim  acting  as  engineer 
and  operating  the  same,  and  was  required  to  lower  the  spout 
to  fill  the  tank  of  the  engine  with  water,  and  afterwards  raised, 
it,  then  descended  from  the  engine  to  the  ground,  when  he  was 
immediately  ordered  by  the  engineer  to  go  upon  the  engine 
and  raise  the  spout  higher,  which  he  did ;  that  immediately 
after  having  raised  the  spout  he  again  descended  to  the  grouixd. 
at  the  rear  of  the  engine  and  in  the  presence  of  the  engineer,, 
the  engine  being  stationary  until  the  instant  he  stepped  upox* 
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the  track,  and  before  lie  had  time  or  opportunity  to  step  off 
the  track  and  out  of  the  way  of  the  engine  the  engineer  negli- 
gently and  without  warning  or  notice,  and  without  waiting 
for  notice  or  signal  to  move,  caused  the  engine  to  be  negli- 
gently and  recklessly  moved  backward  upon  plaintiff,  causing 
the  injury  complained  of.     We  think  the  allegations  of  the 
complaint  bring  plaintiff  fairly  within  the  protection  of  the 
statute.     The  contention  of  counsel  for  respondent  is  that 
neither  finding  of  the  jury,  the  proof  made,  nor  allegations  of 
the  complaint  entitle  plaintiff  to  recover.     In  other  words, 
that  plaintiff  was  neither  operating,  running,  nor  riding  upon 
the  engine  at  the  time  of  the  injury,  hence  was  not  within  the 
protection  of  the  statute  under  the  rule  established  in  Med- 
berry  v.  C,  M.  &  8t.  P.  B.  Co.  106  Wis.  191,  81  K".  W.  659, 
and  other  decisions  of  this  court    We  think  the  verdict  is  sup- 
ported by  the  evidence,  and  the  main  inquiry  is  whether  it  is 
sufficient  to  sustain  a  judgment  for  plaintiff.    The  question 
of  whether  plaintiff  signaled  the  engineer,  Joachim,  before 
the  injury  was  litigated  upon  the  trial  and  the  jury  found 
that  he  did  not    The  jury  further  found  that  Joachim  was 
guilty  of  negligence  in  moving  the  engine  backward  without 
waiting  for  a  signal  from  plaintiff,  and  that  the  plaintiff  de- 
scended from  the  tender  to  the  ground  before  the  engine 
started  to  move  back  after  he  had  thrown  the  spout  up  the  sec- 
ond time,  and  was  struck  by  the  brake  beam  of  the  engine 
backing  up  as  he  stepped  off,  and  was  drawn  alpng  the  track 
with  his  legs  under  the  brake  beam. 

From  these  findings  it  is  obvious  that  the  plaintiff  was 
struck  and  injured  by  the  moving  engine  immediately  upon 
hia  descent  to  the  ground  in  the  rear  of  the  engine,  after  rais- 
ing the  spout  as  required  to  do  by  the  engineer.  And  the 
question  arises  whether  he  was,  at  the  time  of  injury,  within 
the  protection  of  the  statute.  Under  the  decisions  of  this 
court  the  particular  service  being  performed  at  the  time  of 
injury  is  the  test  as  to  whether  the  plaintiff  is  within  the  pro- 
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tection  of  the  statute.  Was  the  plaintiff  operating,  running, 
riding  upon,  or  switching  at  the  time  of  injury  ?  There  is 
testimony  to  the  effect  that  on  the  night  of  the  injury  plaintiff 
rode  out  from  the  turntable  on  the  engine  to  the  tank  for  the 
purpose  of  assisting  the  engineer,  and  that  the  engineer  di- 
rected him  to  get  upon  the  engine ;  that  when  he  reached  the 
tank  the  engine  was  stopped,  and  he  pulled  down  the  spout 
for  the  purpose  of  filling  the  engine  with  water;  that  after 
raising  the  spout  he  climbed  down  the  rear  end  of  the  en- 
gine and  was  ordered  by  the  engineer  to  ascend  again  and 
raise  the  spout  higher,  which  he  did,  and  then  climbed  down 
again  behind  the  engine  and  was  injured.  It  seems  very  clear 
that  had  he  been  injured  while  upon  the  engine  in  the  per- 
formance of  his  duties  he  would  have  been  entitled  to  the  pro- 
tection of  the  act,  because  within  the  class  favored  by  it,  and 
it  seems  equally  clear  that  protection  should  extend  to  him,  at 
least,  until  he  had  descended  from  the  engine  and  was  re- 
moved from  the  dangers  incident  to  the  employment  It  can- 
not be  said  that  the  statute  afforded  him  protection  while  upon 
the  engine  in  the  discharge  of  his  duties,  but  that  such  pro- 
tection ceased  immediately  upon  reaching  the  ground  and  be- 
fore he  had  time  to  escape  from  the  moving  engine.  If  en- 
titled to  the  protection  while  in  such  employment,  it  is  difficult 
to  see  why  protection  should  not  continue  until  he  was  out  of 
the  danger  to  which  he  was  exposed  while  upon  the  engine. 

We  do  not  think  the  cases  relied  upon  by  counsel  for  re- 
spondent lay  down  a  different  doctrine.  The  learned  circuit 
judge  in  an  opinion  which  is  part  of  the  record  places  defend- 
ant's right  to  judgment  upon  the  ground  that  plaintiff  was 
not  at  the  time  of  injury  within  the  class  which  entitled  him 
to  the  protection  of  sec.  1816,  Stats.  1898,  and  in  support  of 
his  opinion  relies  upon  Smith  v.  C,  M.  &  Si.  P.  R.  Co.  91 
Wis.  503,  65  N.  W.  183;  E<m  v.  C,  M.  &  St.  P.  R.  Co.  95 
Wis.  69,  69  K  W.  997 ;  Hibbard  v.  C,  St.  P.,  M.  &  0.  R.  Co. 
96  Wis.  443,  71  K  W.  807 ;  and  Medberry  v.  Q.,  M.  &  St.  P. 
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R.  Co.  106  Wis.  191,  81  N".  W.  659.  But  we  think  the  case 
at  bar  is  not  in  conflict  with  the  rule  of  these  cases.  Smith  v. 
C,  M.  &  St  P.  R.  Co.  is  where  plaintiff  was  at  work  repair- 
ing a  car  standing  upon  the  track  and  was  injured  by  another 
car  being  negligently  pushed  against  the  one  upon  which  he 
was  at  work,  and  it  was  held  that  was  not  within  the  class  de- 
fined by  the  statute.  In  Ean  v.  C,  M.  &  St  P.  B.  Co.  the 
plaintiff  was  a  freight  handler  and  was  assisting  in  pushing  a 
car  by  hand  into  position  before  the  freighthouse  door,  and  it 
was  held  that  he  was  not  employed  in  one  of  the  branches  of 
the  railway  service  covered  by  the  statute  at  the  time  of  in- 
jury. So,  in  the  Hibbard  Case,  plaintiff  was  a  warehouseman 
and  was  injured  while  engaged  in  sealing  freight  cars  loaded 
at  the  station.    The  court  said : 

'Tlaintiff  was  not  at  the  time  of  his  injury  engaged  in  'op- 
erating, running,  riding  upon,  or  switching  a  car.  .  .  .  Seal- 
ing the  door  of  a  car,  plainly,  is  not  operating  or  running  it." 

And  in  the  Medberry  Case  plaintiff  was  a  conductor,  and  it 
was  part  of  his  duty  to  see  to  the  making  up  of  trains  and 
have  certain  freight  cars  unloaded,  and  while  the  car  was  be- 
ing unloaded  he  stood  by  watching  an  open  switch  and  wait- 
ing to  close  the  door  when  the  car  was  unloaded,  and  while  so 
standing  was  injured  by  the  negligence  of  the  men  unloading 
the  car,  and  the  court  held  that  he  was  not  at  the  time  of  the 
injury  engaged  in  operating,  running,  riding  upon,  or  switch- 
ing the  train,  within  the  meaning  of  the  statute. 

We  think  the  case  at  bar  is  not  out  of  harmony  with  the 
Medberry  Case  and  other  cases  in  this  court  referred  to,  for 
the  reason  that  plaintiff's  duties  when  assisting  as  he  was  at 
the  time  of  injury,  and  which  duties  involved  riding  upon 
the  engine,  brought  him  within  the  class  favored  by  the  stat- 
ute, assuming  that  he  was  still  acting  in  such  capacity  and  had 
not  ceased  such  operating  at  the  time  he  was  injured.  We 
think,  as  before  observed,  that  he  had  not,  at  the  time  of  the 
injury,  ceased  to  be  in  the  performance  of  the  hazardous  em- 
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ployment  covered  by  the  statute.  It  is  said  by  counsel  for  re- 
spondent that  the  riding  must  be  incident  to  the  work  or 
plaintiff  must  have  been  required  to  ride,  but  there  is  evidence 
that  he  was  ordered  to  ride  by  the  engineer,  and  the  riding 
was,  we  think,  under  the  employment  fairly  incident  to  the 
work.  And  so  long  as  plaintiff  was  upon  the  engine  in  the  dis- 
charge of  his  duties  he  was  "riding"  and  within  the  protection 
of  the  statute,  although  the  engine  at  times  during  the  per- 
formance of  such  duty  was  stationary.  Counsel  for  respond- 
ent insists  that  the  jury  found  plaintiff  had  descended  to  the 
ground  before  the  engine  started  to  move  back,  and  before  the 
injury,  and  therefore  he  could  not  be  riding  upon  the  engine 
when  he  had  already  descended  to  the  ground.  The  jury 
found  in  the  second  finding  that  "Gaffney  descended  from  the 
tender  to  the  ground  before  the  engine  started  to  move  back 
after  he  threw  the  spout  up  a  second  time."  And  the  third 
finding  found  that  plaintiff  was  "struck  by  the  brake  beam  of 
the  engine  backing  up  as  he  stepped  off  the  same."  The  fair 
construction  of  these  findings  is  that  Gaffney  was  struck  as  he 
stepped  to  the  ground  from  the  brake  beam  of  the  engine. 
This  being  so,  the  findings  bring  plaintiff  within  the  class  fa- 
vored by  the  statute.  At  the  time  of  injury  he  was  actually 
engaged  in  the  service,  although  he  had  reached  the  ground, 
but  had  not  had  time  before  the  injury  to  step  off  the  track. 
The  protection  of  the  statute  continued  for  such  time  as  was 
reasonably  necessary  for  him  to  extricate  himself  from  the 
perils  incident  to  the  employment  It  follows  that  the  find- 
ings bring  the  plaintiff  within  the  protection  of  the  statute, 
and  he  was  entitled  to  judgment  on  the  verdict. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  with  instructions  to  enter 
judgment  for  plaintiff. 

Marshall,  J.  (dissenting  in  part).  The  court, — fully 
recognizing  the  limitations  of  sec.  1816,  Stats.  1898,  as  con- 
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strued  by  several  decisions  of  this  court,  to  the  effect  that  no 
one  is  within  its  protection  as  to  an  injury  to  him  unless  he 
was  at  the  instant  of  such  injury  of  the  class  mentioned  there- 
in, and  engaged  in  some  one  of  the  particular  services  speci- 
fied,— hold  that  the  judgment  below  should  be  reversed  upon 
the  ground  that  on  the  verdict  plaintiff  is  entitled  to  recover. 
My  opinion  as  to  whether  he  was  within  the  class  mentioned 
in  the  statute  is  not  material  to  my  dissent.  My  brethren 
hold  that  he  was  engaged  at  the  time  of  his  injury  in  a  partic- 
ular service  covered  by  the  statute,  in  that  he  was,  pursuant  to 
his  employment,  riding  upon  the  engine  which  collided  with 
him  inflicting  the  injuries  complained  of. 

It  is  conceded  that  appellant  was  not  in  the  physical  sense 
riding  on  the  engine  when  injured.  But  it  is  held  that  rid- 
ing on  the  engine  within  the  meaning  of  the  act,  as  regards 
one  who  has  actually  entered  upon  services  requiring  such  rid- 
ing, must  necessarily  continue  till  he  has  an  opportunity  to 
leave  the  engine,  the  same  being  in  motion,  and  to  retire  from 
dangerous  proximity  thereto  as  regards  the  movement,  in 
progress,  or  momentarily  to  commence.  In  that  view  it  is 
thought  by  my  brethren  that  the  jury  found,  in  effect,  that  the 
plaintiff  at  the  time  he  was  struck  by  the  engine  had  not 
wholly  left  it,  in  that  though  he  had  stepped  to  the  ground 
he  had  not  been  afforded  opportunity  to  retire  safely  from  the 
region  of  its  immediate  movements.  In  my  judgment,  the 
jury  did  not  so  find  with  sufficient  definiteness  to  furnish  a 
proper  basis  for  the  judgment  even  if  the  theory  of  my 
brethren  as  to  when  appellants  service  in  riding  upon  the 
engine  terminated  be  correct. 

As  I  read  the  record  the  case  was  presented  upon  two  dis- 
tinct theories.  That  of  the  appellant  was  that  he  was  injured 
while  he  was  descending  from  the  engine  to  the  ground.  The 
theory  of  the  respondent  was  that  before  he  was  struck  he  had 
descended  from  the  engine,  wholly  severed  his  relation  there- 
with and  proceeded  some  distance  therefrom  on  his  way  to 
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the  roundhouse.  Two  questions  were  framed,  as  it  seems,  to 
cover  those  opposite  theories.  One  read  as  follows:  "Did 
Gaffney  descend  from  the  tender  to  the  ground  before  the  en- 
gine started  to  move  back,  after  he  threw  the  spout  up  a  sec- 
ond time  ?"  The  other  is  in  these  words :  "Was  the  plaint- 
iff struck  by  the  brake  beam  of  the  engine  backing  up  as  he 
stepped  off  the  same  V*  They  aptly  fit  the  diverse  theories. 
It  is  hard  to  comprehend  how  plaintiff  could  have  descended 
to  the  ground  before  the  engine  started  to  move  back  and  at 
the  same  time  been  struck  by  it  as  it  was  basking  up  when 
he  was  in  the  act  of  stepping  off. 

The  jury  answered  both  questions  in  the  affirmative.  I  am 
entirely  unable  to  reconcile  the  answers.  To  my  mind,  it 
seems  that  the  jury  first  found  in  favor  of  respondent,  which, 
I  apprehend,  on  the  face  of  things  would  have  entitled  it  to 
judgment.  Then  followed  the  finding  in  appellant's  favor, 
which,  according  to  the  view  of  the  court,  entitled  him  to  a 
judgment  How  can  it  be  said  appellant  was  either  struck 
while  stepping  to  the  ground  or  struck  after  he  stepped  to 
the  ground  and  before  he  had  time  to  step  away  from  the 
moving  engine,  because :  according  to  one  finding  he  was  act- 
ually on  the  ground  before  the  engine  started  and  for  aught 
the  jury  found  he  may  not  only  have  been  on  the  ground,  but 
a  considerable  distance  from  the  engine,  as  counsel  for  re- 
spondent claims. 

In  the  opinion  of  my  brethren  the  two  findings  are  com- 
bined without  explanation  of  their  apparent  inconsistency. 
Such  combination  of  the  findings  in  the  opinion  suggests  an 
impossible  happening.  "The  plaintiff  descended  from  the  ten- 
der to  the  ground  before  the  engine  started  to  move  back 
.  .  .  and  was  struck  by  the  brake  beam  of  the  engine  back- 
ing up  as  he  stepped  off."  That  is  to  say,  the  engine  was 
stationary  till  the  plaintiff  was  on  the  ground,  nevertheless  it 
was  moving  backward  when  he  was  in  the  act  of  stepping 
to  the  ground.  It  is  useless  to  say  more  to  make  plain  why 
I  cannot  agree  with  the  decision  of  the  court. 
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Pkeston,  Appellant,  vs.  Thayer  and  others,  Respondents. 

January  11— January  SO,  1906. 

Tax  titles:  Tax  deeds:  Evidence:  Admissibility:  Presumptions:  Stat- 
utes of  limitation:  Suspension. 

t  Under  sec.  1176,  Stats.  1898  (providing  that  a  tax  deed  duly  wit- 
nessed and  acknowledged  shall  be  presumptive  evidence  of  the 
regularity  of  all  the  proceedings,  from  the  valuation  of  the 
land  by  the  assessor  up  to  and  including  the  execution  of  the 
deed),  a  tax  deed  is  admissible  in  evidence  without  proof  in  de- 
tail of  the  consecutive  steps  required  to  be  taken  by  the  taxing 
officers,  although  such  consecutive  steps  are  fully  pleaded, 
where  there  Is  nothing  in  the  allegations  of  the  pleading  which 
tends  to  destroy  or  impair  the  presumptive  evidence  of  such 
tax  deeds  by  virtue  of  such  statute. 

2.  Tax  deeds  on  vacant  and  unoccupied  lands  were  severally  recorded 
between  February  1,  1898,  and  May  31,  1898,  and  the  grantee 
(one  of  the  present  defendants)  on  October  5, 1899,  commenced 
actions  thereon  under  sec.  1197,  Stats.  1898,  to  bar  the  original 
owner  (the  present  plaintiff),  which  actions,  after  answer  set- 
ting up  irregularities  fatal  to  the  tax  deeds,  were  discontinued 
September  21,  1903.  On  September  23,  1903,  the  present  action 
of  ejectment  was  commenced  to  accomplish  what  was  sought  to 
be  accomplished  by  the  defense  in  each  of  the  other  actions. 
Eeld,  under  sec  4249,  Stats.  1898  (providing,  as  to  a  defense, 
that  the  time  of  the  commencement  of  the  plaintiff's  action 
shall  be  deemed  the  time  when  the  claim  for  relief  as  to  such 
defense  is  interposed),  and  sec  4250  (providing  that,  when  a 
defendant  In  an  action  has  interposed  an  answer  as  a  defense 
upon  which  he  would  be  entitled  to  rely  in  such  action,  the 
remedy  upon  which  at  the  time  of  the  commencement  of  such 
action  was  not  barred  by  law,  and  the  complaint  is  dismissed  or 
the  action  is  discontinued,  the  time  which  intervened  between 
the  commencement  and  the  termination  of  such  action  shall  not 
be  deemed  a  part  of  the  time  limited  for  the  commencement  of 
an  action  by  the  defendant  to  recover  for  the  cause  of  action  so 
interposed  as  a  defense),  that  the  three-year  statute  of  limita- 
tion (sec.  1188,  Stats.  1898)  had  not  run  against  plaintiff,  and 
therefore  evidence  showing  the  invalidity  of  such  tax  deeds  was 
admissible. 

Appeax  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Paeish,  Circuit  Judge.    Reversed. 
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This  is  an  action  of  ejectment  commenced  September  23, 
1903,  by  the  plaintiff,  claiming  title  to  the  lands  described  by 
mesne  conveyances  from  the  government,  against  the  defend- 
ants, who  claim  title  under  tax  deeds.     It  is  conceded  that  the 
plaintiff's  title  is  good  unless  it  has  been  divested  by  one  or 
more  of  the  tax  deeds.     It  is  undisputed  that  the  seven  tax 
deeds  under  which  the  defendants  claim  title  were  each  and 
all  issued  to  the  defendant  Minnie  A.  Thayer,  and  were  re- 
corded on  and  between  February  1,  1898,  and  May  31, 1898, 
inclusive.     It  is  conceded  that  six  of  the  tax  deeds  were 
regular  upon  their  face  and  that  the  lands  described  in  each 
of  said  deeds  were  vacant  and  unoccupied  at  the  times  of  re- 
cording such  deeds,  respectively,  and  remained  so  vacant  and 
unoccupied  continuously  for  more  than  three  years  thereafter 
and  for  more  than  three  years  prior  to  the  commencement  of 
this  action.     October  5, 1899,  Minnie  A.  Thayer,  the  grantee 
in  each  of  said  deeds,  commenced  seven  actions,  each  against 
this  plaintiff,  William  D.  Preston,  and  wife,  who  were  then 
nonresidents  of  this  state,  and  others,  to  bar  them  from  all 
right,  title,  interest,  or  claim  in  or  to  the  lands  covered  by  said 
tax  deeds,  respectively,  or  any  part  thereof,  and  for  the  costs 
and  disbursements  of  the  action.     Orders  for  the  service  of 
the  summons  by  publication  in  each  of  said  seven  actions 
were  obtained  October  5,  1899,  and  such  service  on  Preston 
and  wife  and  others  by  publication  was  completed  January 
2,  1900.     April  21,  1900,  Mrs.  Thayer's  attorney  made  af- 
fidavit of  default  of  Preston  and  wife  and  other  defendants  in 
each  of  those  seven  actions,  and  May  5,  1900,  judgment  by 
default  was  taken  in  each  of  those  actions,  and  May  19,  1900, 
-each  of  those  seven  judgments  was  recorded.     April  28, 1903, 
Preston  and  wife,  as  defendants  in  each  of  those  actions, 
served  a  proposed  verified  answer  therein  on  Mrs.  Thayer's 
attorney  in  each  of  those  actions  and  upon  orders  to  show 
cause  why  each  of  said  seven  judgments  should  not  be  set 
aside  as  to  the  defendants  Preston  and  wife  therein,  and  wliy 
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said  Prestons  should  not  be  permitted  to  serve  their  answer 
in  each  of  said  actions ;  and  upon  the  hearing  of  said  applica- 
tions the  court  on  May  4,  1903,  by  virtue  of  the  authority 
given  by  sec.  2833,  Stats.  1898,  ordered  in  each  of  said  actions 
that  such  default  judgment  be  set  aside,  and  the  same  was 
thereby  set  aside,  as  to  the  said  William  D.  Preston  and  wife, 
npon  the  payment  of  $10  solicitor's  fees  and  of  the  actual 
disbursements  which  Mrs.  Thayer,  the  plaintiff  therein,  had' 
incurred  in  taking  such  judgment,  and  that  the  said  Preston 
and  wife  be  permitted  to  file  their  answer  in  each  of  said 
seven  actions,  which  was  done;  and  such  orders  were  fully 
complied  with  by  Mr.  and  Mrs.  Preston.     September  21, 
1903,  Mrs.  Thayer  gave  notice  to  Mr.  and  Mrs.  Preston  in 
each  of  said  seven  actions  that  the  same  were  respectively 
discontinued  as  to  Mr.  and  Mrs.  Preston,  and  she  thereby 
offered  to  pay  the  costs  as  soon  as  taxed,  and  on  the  same  day 
judgment  of  such  discontinuance  in  each  of  said  actions  was 
duly  entered.     Two  days  after  such  discontinuance  Mr.  Pres- 
ton commenced  this  action  of  ejectment.     Mrs.  Thayer  and 
the  other  defendants  answered,  and  claimed  title  by  virtue 
of  and  under  said  seven  tax  deeds,  and  also  alleged,  in  effect,, 
that  the  several  steps  in  the  tax  proceedings  upon  which  such 
tax  deeds  were  respectively  issued  were  regular  and  according 
to  the  statutes  in  such  case  made  and  provided.     On  the  trial 
the  seven  tax  deeds  were  admitted  in  evidence  against  the 
objections  of  the  plaintiff,  on  the  ground  that  under  the  allega- 
tions of  the  answer  the  burden  was  on  the  defendants  to 
prove  that  the  tax  proceedings  upon  which  said  deeds  respect- 
ively were  issued  were  regular  and  valid  before  the  deeds  were 
admissible  in  evidence.     Thereupon  the  plaintiff  offered  to 
prove  that  such  proceedings  upon  which  each  of  such  tax  deeds 
was  respectively  issued  were  irregular  and  not  authorized  by 
the  statutes ;  but  such  offers  were  all  excluded  on  the  ground 
that  the  plaintiff  was  barred  from  making  such  proof  by  the 
three-year  statute  of  limitation.     At  the  close  of  the  trial 
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the  court  found,  in  effect,  that  the  seven  tax  deeds  were 
respectively  valid  upon  their  face,  and  that  the  plaintiffs 
cause  of  action  as  to  all  the  lands  in  question  was  barred  by 
the  statutes  of  limitation,  and  hence  that  the  defendants  were 
the  owners  of  the  lands  described  in  fee  simple  and  were  en- 
titled to  judgment  in  this  action  dismissing  the  complaint  and 
for  their  costs  and  disbursements  herein,  and  ordered  judg- 
ment accordingly.  From  the  judgment  so  entered  the  plaint- 
iff appeals. 

Upon  the  trial  it  was  admitted,  in  effect,  that  if  any  one 
of  the  six  tax  deeds  so  conceded  to  be  valid  upon  their  face 
was  not  protected  by  the  three-year  statute  of  limitation,  then 
the  evidence  so  offered  by  the  plaintiff  was  admissible  as  to 
•each  of  such  tax  deeds,  and  that  the  same  would  in  that  event 
be  invalid ;  and  "it  was  agreed  by  counsel  for  the  respective 
parties  that  if,  under  the  pleadings  and  evidence,  the  tax  deed 
hereinbefore  set  out  is  valid,  each  of  the  remaining  six  tax 
deeds  is  likewise  valid,  but  that  if,  under  the  pleadings  and 
evidence,  the  tax  deed  so  set  out  is  invalid,  each  of  said  re- 
maining six  tax  deeds  is  likewise  invalid  and  void.  In  other 
words,  it  was  agreed  that,  according  as  the  tax  deed  herein- 
before set  out  stands  or  falls,  the  remaining  six  tax  deeds 
should  stand  or  fall." 

For  the  appellant  there  were  briefs  by  J.  W.  Hicks  and 
Lamoreux  &  Shed,  and  oral  argument  by  Mr.  Hicks  and  Mr. 
W.  F.  Shea, 

For  the  respondents  there  was  a  brief  by  Sa/nborn,  Lamo- 
reux &  Pray,  and  oral  argument  by  Allan  T.  Pray. 

Cassoday,  C.  J.  The  statute  provides  that  a  tax  "deed 
duly  witnessed  and  acknowledged  shall  be  presumptive  evi- 
dence of  the  regularity  of  all  the  proceedings,  from  the  valua- 
tion of  the  land  by  the  assessor  up  to  and  including  the  execu- 
tion of  the  deed,  and  may  be  recorded  with  the  like  effect  as 
other  conveyances  of  land."  Sec.  1176,  Stats.  1898 ;  Mitchell 
I.  &  L.  Co.  v.  Flambeau  L.  Co.  120  Wis.  545,  548,  98  K  W. 
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530.    Nevertheless  counsel  for  the  plaintiff  contend  that  the 
court  improperly  admitted  such  tax  deeds  in  evidence  for  the 
reason  that  the  answer  alleged,  in  reference  to  each  of  said 
tax  deeds,  that  the  lands  therein  described  were  subject  to 
taxation  and  duly  assessed  for  taxation  and  that  the  taxes 
were  duly  levied  thereon,  setting  out  in  detail  the  consecu- 
tive acts  required  to  be  performed  by  the  taxing  officers  from 
the  valuation  of  the  land  up  to  and  including  the  issuing  of 
the  tax  certificates  on  which  the  tax  deeds  were  based,  but 
that  the  defendants  failed  to  prove  the  facts  so  alleged  and 
hence  that  the  tax  deeds  were  inadmissible  in  evidence.  There 
is  nothing  in  those  allegations  which  tends  to  destroy  or  im- 
pair the  "presumptive  evidence"  of  such  tax  deeds  by  virtue 
of  the  statute  quoted.    In  the  case  relied  upon  by  counsel  the 
plaintiff  introduced  a  sheriff's  deed  on  execution  sale,  which 
under  the  statute  was  prima  facie  evidence  of  title  in  the  per- 
son named  as  grantee  therein.    Thereupon  he  introduced  in 
evidence  the  judgment  and  the  docket  thereof,  the  execution 
issued  thereon  and  its  delivery  to  the  sheriff,  and  its  return  to 
the  proper  clerk  about  three  months  afterwards;  but  no  re- 
turn of  the  sheriff  was  indorsed  thereon,  nor  anything  to  in- 
dicate his  doings  upon  or  in  respect  to  such  execution,  and 
there  was  a  failure  to  show  any  publication  of  notice  of  sale, 
and  so  it  was  held  that  the  recitals  in  the  sheriff's  deed  were 
insufficient  to  supply  such  defects.    Claflin  v.  Robinhorst,  40 
Wis.  482.     The  case  differs  materially  from  the  one  at  bar. 
As  stated  by  a  standard  text-writer,  "a  presumption  cannot 
contradict  facts  or  overcome  facts  proved."     Lawson,  Pre- 
sumptive Evidence,  659,  rule  119.    Certainly  a  party  having 
a  presumption  in  his  favor  may  himself  prove  that  such  pre- 
sumption is  without  foundation. 

The  more  important  question  in  this  case  is  whether  the 
plaintiff,  as  such  former  owner,  is  barred  from  maintaining 
this  action  because  it  was  not  "brought  within  three  years 
next  after  the  recording  of  such  deeds,"  as  prescribed  in  sec. 
1188,  Stats.  1898.    It  is  conceded,  in  effect,  that  if  the  three- 
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year  limitation  had  not  run  and  the  seven  tax  deeds  are  open 
to  attack,  then  that  they  must  be  declared  void.  The  case, 
therefore,  turns  upon  whether  the  three-year  statute  of  limits 
ation  had  or  had  not  run  when  this  action  was  commenced. 
The  plaintiff  contends  that  the  running  of  that  statute  was 
stopped  and  held  in  abeyance  for  more  than  four  years  by  the 
pendency  of  the  actions  brought  by  Mrs.  Thayer  against  this 
plaintiff  and  his  wife  and  others,  under  sec  1197,  Stats.  1898, 
to  bar  them  from  all  right,  title,  interest,  and  claim  in  said 
lands,  or  any  part  thereof,  and  in  which  actions  the  plaintiff 
and  his  wife,  Mr.  and  Mrs.  Preston,  interposed  an  answer 
and  defense,  as  mentioned  in  the  foregoing  statement.  In 
support  of  such  contention  counsel  for  the  plaintiff  Tely  upon 
the  section  of  the  statute  which  declares  that: 

"The  periods  of  limitation,  unless  otherwise  specially  pre- 
scribed by  law,  must  be  computed  from  the  time  of  the  ac- 
cruing of  the  right  to  relief  by  action,  special  proceedings,  de- 
fense or  otherwise,  as  the  case  requires,  to  the  time  when  the 
claim  to  that  relief  is  actually  interposed  by  the  party  as  a 
plaintiff  or  defendant  in  the  particular  action  or  special  pro- 
ceeding, except  thai  as  to  a  defense,  setoff  or  counterclaim 
the  time  of  Hie  commencement  of  the  plaintiff's  action  shall 
be  deemed  the  time  when  the  claim  for  relief  as  to  such  de- 
fense, setoff  or  counterclaim  is  interposed"  See.  4249,  Stats* 
1898. 

And  also  the  section  which  declares  that : 

"When  a  defendant  in  cm  action  has  interposed  an  answer 
as  a  defense,  setoff  or  counterclaim  upon  which  he  would  be 
entitled  to  rely  in  such  action  the  remedy  upon  which,  at  the 
time  of  the  commencement  of  such  action,  was  not  barred  by 
law,  and  such  complaint  is  dismissed  or  the  action  is  discon- 
tinned  the  time  which  intervened  between  the  commence- 
ment and  the  termination  of  such  action  shall  not  be  deemed  a 
part  of  the  time  limited  for  the  commencement  of  an  action 
by  the  defendant  to  recover  for  the  cause  of  action  so  inter- 
posed  as  a  defense,  setoff  or  counterclaim."  Sec  4250,  State. 
1898. 
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Counsel  for  the  defendants  contend  that  neither  of  these 
sections  is  applicable.     But,  as  we  read  these  sections,  the 
case  presented  comes  squarely  within  the  provisions  of  both 
sections.    Mrs.  Thayer  commenced  her  seven  actions  under 
sec.  1197,  Stats.  1898,  to  bar  the  original  owners,  October  5, 
.  1899.    The  only  service  on  Preston  and  wife  and  others,  non- 
resident owners,  was  by  publication,  which  was  completed 
January  2,  1900.    Judgment  by  default  was  taken.    Preston 
and  wife  interposed  a  defense  by  verified  answer,  and  the 
court  set  aside  each  of  the  judgments  as  to  them,  and  they 
were  allowed  to  defend  under  the  provision  of  the  statute  giv- 
ing such  right.    Sec.  2833,  Stats.  1898.    September  21, 1903, 
Mrs.  Thayer  discontinued  her  seven  actions,  and  judgments 
were  entered  accordingly.    Two  days  afterwards  Mr.  Preston 
commenced  this  action,  to  accomplish  what  he  sought  to  ao- 
complish  by  the  defense  in  each  of  the  other  actions,  but  in 
which  he  was  defeated  by  the  discontinuance  of  those  actions. 
The  exception  contained  in  sec  4249  is  to  the  effect  "that  as 
to  a  defense  .  •  .  the  time  of  the  commencement  of  the 
plaintiff's  action  shall  be  deemed  the  time  when  the  claim  for 
relief  as  to  such  defense  ...  is  interposed."  In  other  words,. 
Preston  and  wife  must  be  deemed  to  have  interposed  their 
defense  in  each  of  the  seven  actions  at  the  time  they  were  re* 
spectively  commenced,  October  5,  1899.     At  that  time  the 
remedy  which  Mr.  and  Mrs.  Preston  sought  to  obtain  in  such 
seven  actions,  and  which  Mr.  Preston  here  seeks  to  obtain, 
was  not  barred  by  the  statute  of  limitation.    Sec.  1188.    And 
so  the  section  last  quoted  declares,  in  effect,  that  "when  a  de- 
fendant in  an  action  has  interposed  an  answer  as  a  defense, 
.  .  .  upon  which  he  would  be  entitled  to  rely,"  as  Mr.  and 
Mrs.  Preston  did  in  each  of  the  seven  actions  mentioned,  and 
the  complaint  in  such  action  "is  dismissed  or  the  action  is  dis- 
continued the  time  which  intervened  between  the  commence- 
ment and  the  termination  of  such  action  shall  not  be  deemed 
a  part  of  the  time  limited  for  the  commencement  of  an  action 
Vol.  127-9 
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by  the  defendant  to  recover  for  the  cause  of  action  so  inter- 
posed as  a  defense."  Sec  4250.  That  is  to  say,  the  time 
from  October  5,  1899,  when  Mrs.  Thayer  commenced  her 
seven  actions,  to  September  21,  1903,  when  she  discontinued 
those  actions,  is  not  to  be  deemed  a  part  of  the  time  limited 
for  Mr.  Preston  to  commence  this  action  to  recover  for  the 
cause  of  action  so  interposed  as  a  defense  in  each  of  the  seven 
actions.  We  must  hold  that  the  three-year  statute  of  limita- 
tion (sec  1188)  had  not  run  against  the  plaintiff,  as  such 
original  owner,  when  this  action  was  commenced,  and  hence 
that  the  evidence  offered  by  the  plaintiff  showing  the  in- 
validity of  each  of  several  tax  deeds  was  admissible  and  shows 
that  each  of  said  tax  deeds  is  void.  Under  the  stipulation 
mentioned  in  the  foregoing  statement  it  is  unnecessary  to  con- 
sider any  other  question. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  enter 
judgment  in  favor  of  the  plaintiff  and  against  the  defendants 
as  indicated  in  this  opinion. 


Dunbar,  Respondent,  vs.  Montrkat.  River  Lumber  Com- 
pact, Appellant 

January  11 — January  SO,  1906. 

Contracts:  Construction:  "Causes  of  action  on  account  of  any  tres- 
pass:" Trespass:  Survey:  Costs:  Taxation:  Review:  Power  of 
court. 

1.  Plaintiff  claimed  under  a  clause  in  a  warranty-  deed:  "The 
grantor  hereby  assigns  and  transfers  to  the  grantee  all  Its 
claims,  demands,  or  causes  of  action  for  or  on  account  of  any 
trespass  upon  the  real  estate  above  described."  Held,  that  the 
words  "on  account  of  any  trespass"  covered  causes  of  action 
for  conversion  by  defendant  of  timber  cut  by  a  third  party  as 
the  trespasser. 
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&  Pnder  Bee  2922,  Stats.  1898  (providing  that  when  in  actions  of 
trespass,  trover,  and  replevin,  founded  upon  the  unlawful  cut- 
ting of  timber,  or  such  cutting  and  its  conversion,  the  amount 
of  plaintiff's  recovery  exceeds  $50,  the  plaintiff  shall  recover 
full  costs,  including  therein  any  actual  reasonable  expense  of 
one  survey  and  ascertainment  of  the  quantity  of  timber  so  cut, 
or  cut  and  converted,  made  after  the  commencement  of  the  ac- 
tion by  one  surveyor  and  one  assistant,  if  duly  proved  as  a 
necessary  disbursement),  only  the  per  diem  and  actual  and 
reasonable  expenses  of  one  surveyor  and  one  assistant  can  be 
taxed,  and  it  is  error  to  allow  either  the  wages  or  expenses  of 
axmen,  chainmen,  cooks,  or  flagmen,  in  addition  to  the  one  as- 
sistant. 

£3.  Whether  sec.  2922  authorises  necessary  expenses  in  addition  to 
mere  per  diem  of  the  surveyor  and  assistant,  suggested  but  not 
decided.] 

4.  On  the  facts,  stated  in  the  opinion,  an  allowance  of  $100  for  the 

entire  reasonable  expenses  of  a  survey  is  held  sufficient. 

5.  On  appeal  from  the  taxation  of  costs  made  by  the  taxing  officer, 

the  function  of  the  circuit  court  is  simply  to  review  his  con- 
clusion, not  to  try  the  question  de  novo. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iron 
county :  John  K.  Pabish,  Circuit  Judge.  Modified  amd  af- 
firmed. 

For  the  appellant  there  was  a  brief  by  Lamoreux  &  Shea, 
and  oral  argument  by  W.  F.  Shea. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Sanborn,  Lamoreux  <6  Pray. 

Win  slow,  J.  This  is  an  action  to  recover  damages  for  the 
cutting  of  timber  upon  eight  forty-acre  traots  of  land,  the  com- 
plaint containing  one  count  for  trespass  and  one  count  for 
conversion,  both  counts  covering  the  same  lands  and  timber. 
At  the  time  the  acts  bf  trespass  and  conversion  were  commit- 
ted the  title  to  the  lands  and  timber  was  in  the  plaintiff's 
grantor,  the  Hoffman  Land  Company.  As  to  one  of  the  forty- 
acre  tracts  the  jury  found  that  the  trespass  thereon  was  com- 
mitted by  the  defendant,  as  to  two  of  the  tracts  there  was  no 
proof,  and  as  to  the  remaining  five  tracts  the  jury  found  that 
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the  trespass  was  committed  by  one  Stabler  and  that  the  logs 
were  afterwards  sold  to  and  converted  by  the  defendant,  and 
judgment  was  rendered  for  the  value  of  the  logs  which  the  de- 
fendant cut  as  well  as  the  logs  which  it  converted. 

Prior  to  the  commencement  of  the  action  the  Hoffman 
Land  Company  sold  and  conveyed  all  the  lands  in  question  to 
the  plaintiff  by  warranty  deed,  such  deed  containing  the  fol- 
lowing clause : 

"The  grantor  hereby  assigns  and  transfers  to  the  grantee  all 
its  claims,  or  causes  of  action  for  or  on  account  of  any  tres- 
pass upon  the  real  estate  above  described." 

The  only  question  upon  the  merits  raised  upon  the  appeal 
is  as  to  the  correctness  of  that  part  of  the  judgment  which 
awards  the  plaintiff  a  recovery  for  the  logs  converted  by  the 
defendant  The  argument  is  that  the  assignment  above  quoted 
does  not  cover  a  cause  of  action  for  conversion,  but  only  causes 
of  action  for  trespass.    Had  the  assignment  not  contained  the 
words  "on  account  of '  the  appellant's  argument  would  be 
strong  that  only  causes  of  action  for  trespass  were  assigned,, 
but  the  language  is  "causes  of  action  for  or  on  account  of  any 
trespass."    This  is  a  question  of  construction  only,  and  the 
language  used  must  be  construed  reasonably  to  give  every 
word  effect,  if  possible.    Giving  it  the  construction  contended 
for  by  the  appellant,  the  words  "on  account  of"  are  absolutely 
superfluous  and  without  meaning,  because  all  claims  for  tres- 
pass are  effectually  assigned  without  them.    "On  account  of" 
doubtless  means  "by  reason  of."    Brown  v.  Oerma/nrAmericcun- 
T.  &  T.  Co.  174  Pa.  St.  443,  461,  34  Atl.  335,  343.    A  cause 
of  action  in  trover  for  the  conversion  of  logs  previously  cut 
by  a  trespasser  certainly  seems  to  be  a  cause  of  action  re- 
sulting "by  reason  of"  the  initial  trespass ;  the  conversion  is 
a  natural  and  legitimate  result  of  the  trespass.    It  is  difficult 
to  see  to  what  other  claims  or  causes  of  action  the  words  can 
refer,  except  claims  or  causes  of  action  for  conversion;  and, 
as  we  have  seen,  the  words  should  be  given  some  meaning  if 
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there  be  a  reasonable  meaning  consistent  with  the  evident  in- 
tent of  the  parties  which  can  be  given  to  them.  There  is  little 
in  the  way  of  authority  which  throws  light  upon  the  question, 
but  we  are  satisfied  that  the  trial  court  was  right  in  constru- 
ing the  assignment  as  covering  causes  of  action  for  conversion. 
The  remaining  question  in  the  case  arises  upon  the  taxation 
of  costs.  Our  statute  provides  in  substance  (Stats.  1898,  sec. 
2922)  that  when  in  such  actions  as  the  present  the  amount 
recovered  exceeds  $50  the  plaintiff  shall  recover  full  costs,  in- 
cluding therein  "any  actual  reasonable  expense  of  one  survey 
and  ascertainment  of  the  quantity  of  timber  so  cut,  or  cut 
and  converted  .  .  .  made  after  the  commencement  of  the  ac- 
tion by  one  surveyor  and  one  assistant  if  duly  proved  as  a 
necessary  disbursement."  Under  this  section  the  plaintiff 
presented  for  taxation  among  the  disbursements  of  the  cost 
bill  an  item  of  $638.15,  made  up  of  the  following  items: 

1903. 

Nov.  Paid  twenty-six  days'  surveying  and  scaling  trespass 

in  town  44,  2  B |130  00 

Paid  assistant  for  twenty-three  days  at  |5  per  day. . . .  115  00 

Paid  cook  for  twenty-four  days  at  $2.50  per  day 60  00 

Paid  two  chalnmen  for  twenty-five  days  each  at  $2  per 

day   100  00 

Paid  one  flagman  for  twenty-four  days  at  $2  per  day. .  48  00 

Paid  one  axman  for  fifteen  days  at  $2  per  day 30  00 

Paid  livery  hire 27  00 

Paid  man  to  pack  groceries  from  Hurley,  two  days 3  00 

Paid  for  grinding  axes,  drayage,  express,  oil,  lantern, 

and  spikes 4  00 

Paid  for  groceries  and  supplies 61  74 

Paid  for  repairing  broken  flag 2  50 

Paid  for  hotel  bill  at  Hurley 12  50 

Paid  expenses  to  Wausau  and  return,  making  report, 

and  making  bill  of  expenses  of  survey 8  85 

Paid  railroad  fare  and  express 26  06 

Paid  for  field-notes  and  expense  getting  same 5  00 

Paid  E.  Brazell  for  services  rendered 4  50 

$638  15 

Objection  was  made  to  every  item  of  this  bill,  and  the  clerk 
<sut  down  the  same  to  $100.  Upon  motion  for  retaxation  of 
the  costs  before  the  court  the  clerk's  ruling  was  reversed  and 
the  whole  sum  of  $638.15  was  taxed  and  included  in  the  judg- 
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ment  The  appellant  assigns  this  ruling  as  error.  Affidavits 
were  presented  on  both  sides  before  the  clerk  and  before  the 
court ;  those  submitted  on  the  part  of  the  plaintiff  tending  to 
show  that  the  charges  were  necessary  and  reasonable,  and 
those  on  the  part  of  the  defendant  tending  to  show  that  the 
whole  work  could  have  been  easily  done  by  a  surveyor  and 
one  assistant  at  an  expense  not  exceeding  $100.  The  statute 
itself  is  exceptional  and  unusual,  and  should  receive  no  lati- 
tudinarian  construction.  It  was  intended  to  enable  a  plaintiff 
to  reimburse  himself  for  an  actual  and  reasonable  outlay  of 
money  necessary  to  ascertain  and  prove  his  damages,  not  to 
enable  him  to  inflict  punishment  upon  the  defendant.  While 
it  covers  the  actual  and  reasonable  expense  of  the  survey,  and 
thus  may  doubtless  cover  necessary  expenses  in  addition  to 
the  mere  per  diem  of  the  surveyor  and  assistant,  it  is  clear 
that  it  is  limited  to  the  per  diem  and  actual  and  reasonable 
expenses  of  "one  surveyor  and  one  assistant."  Neither  the 
wages  nor  the  expenses  of  axmen,  chainmen,  cooks,  or  flagmen 
in  addition  to  the  one  assistant  are  included.  Ita  lex  scripta 
est 

In  the  present  case  there  were  but  two  forties  surveyed  as 
to  which  proof  was  introduced  by  the  plaintiff.  Upon  one 
forty,  forty-eight  logs,  aggregating  8,000  feet,  were  cut,  and 
this  was  admitted  by  the  answer;  upon  the  other,  nineteen 
logs,  aggregating  8,140  feet,  were  cut;  and  the  damages  re- 
covered aggregated  only  $469.  Upon  the  face  of  the  charge 
it  seems  exorbitant,  if  not  actually  made  in  bad  faith ;  nor  is 
this  conclusion  removed  by  the  affidavits.  While  the  surveyor 
employed  by  the  plaintiff  made  affidavit  that  the  expenditures 
were  all  necessary,  he  included  in  the  survey  two  forties  in 
another  section  concerning  which  no  testimony  was  intro- 
duced and  no  recovery  had,  and  three  competent  woodsmen 
made  affidavits  positively  stating  that  they  knew  the  lands, 
had  themselves  gone  over  them,  and  that  the  entire  reasonable 
expense  of  a  survey  of  the  two  forties  as  to  which  testimony 
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was  introduced  would  not  exceed  $100.  This  testimony  seems 
to  us  far  more  reasonable  than  that  of  the  plaintiff's  witness, 
and  evidently  so  impressed  the  clerk.  We  can  discover  no 
good  reason  for  disturbing  his  conclusion.  He  was  the  taxing 
officer,  and  the  function  of  the  court  was  simply  to  review  his 
conclusion,  not  to  try  the  question  de  novo.  State  v.  Wertzel, 
84  Wis.  344,  54  N.  W.  579. 

By  the  Court. — Judgment  modified  by  reducing  the  same 
in  the  sum  of  $538.15,  and,  as  so  modified,  affirmed,  with 
costs  to  the  appellant 


Whiting,  Administrator,  Appellant,  vs.  Hoglund,  Re- 
spondent 

January  11 — January  30, 1906. 

Deeds:  Sufficient  delivery:  Fraudulent  conveyances:  Evidence:  Suf- 
ficiency. 

1.  A  deed  containing  an  erroneous  description  of  land  intended  to 

be  conveyed  was  duly  delivered  to  the  grantee,  who  returned  it 
to  the  grantor  for  correction.  The  grantor  thereupon  executed 
a  second  deed  with  the  proper  description,  and  delivered  the 
same  to  the  register  of  deeds  of  the  proper  county  to  be  re- 
corded for  the  grantee's  use.  The  deed  was  recorded  accord- 
ingly, and  thereupon  it  was  sent  by  mail  to  the  grantor  for  the 
grantee's  use.  Held,  that  there  was  a  sufficient  delivery  of  the 
second  deed. 

2.  In  such  case  the  facts,  stated  in  the  opinion,  are  held  to  sustain  a 

finding  that  such  deed  was  not  in  fraud  of  creditors. 

Appeal  from  a  judgment  of  the  circuit  court  for  Price 
county :  John  K.  Pabibh,  Circuit  Judge.    Affirmed. 

Action  by  an  administrator  to  set  aside  a  deed  of  real  es- 
tate made  by  his  intestate  as  having  been  in  fraud  of  the  lat- 
ter's  creditors.  The  cause  was  tried  by  the  court.  The  facts 
found  were  these :  The  intestate  made  a  deed  to  the  defendant 
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in  due  form,  and  delivered  the  same,  of  the  southwest  one- 
quarter  of  section  17,  town  35,  range  1  east  in  Price  county, 
Wisconsin,  intending,  however,  to  convey  the  northwest  one- 
quarter  of  said  section*  It  was  subsequently  returned  to  the 
grantor  for  correction.  The  latter,  to  that  end,  executed  a 
deed  of  the  proper  description  of  land  to  the  defendant,  and 
delivered  the  same  to  the  register  of  deeds  of  Price  county, 
Wisconsin,  to  be  recorded  for  the  latter^  use.  The  instrument 
was  recorded  accordingly,  and  thereupon  it  was  sent  to  the 
grantor  by  mail  for  the  defendant's  use.  It  was  made  for  a 
valuable  consideration  and  in  good  faith.  The  land  was  at 
the  time  of  the  death  of  plaintiff's  intestate  the  property  bona 
fide  of  the  defendant.  Thereon  the  court  held  that  the  de- 
fendant was  entitled  to  judgment  dismissing  the  complaint, 
with  costs.  Judgment  was  rendered  accordingly,  from  which 
the  plaintiff  appealed. 

0.  E.  Schwindt,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Barry  &  Barry, 
and  oral  argument  by  H.  B.  Barry. 

TVfATWHATJ,,  J.  Counsel  for  appellant  present  for  consider- 
ation upon  this  appeal  these  questions:  Was  the  land  in  con- 
troversy conveyed  to  respondent  by  a  deed  duly  delivered  in 
the  lifetime  of  the  grantor  ?  If  so,  was  such  conveyance  made 
in  fraud  of  the  creditors  of  such  grantor?  Some  supposed 
collateral  questions  are  treated  by  counsel  which  will  receive 
such  attention  as  they  seem  to  deserve. 

There  is  little  or  no  question  but  that  the  facts  upon  which 
the  trial  court  reached  the  conclusion  that  the  deed  was  deliv- 
ered occurred.  In  any  event,  upon  the  record,  the  findings  in 
that  regard  must  stand  as  verities  since  they  cannot  well  be 
said  to  be  against  the  clear  preponderance  of  the  evidence. 
Therefore  a  deed  of  one  description  of  land  was  duly  deliv- 
ered to  the  respondent,  such  description  not  being  the  one  in- 
tended by  the  parties,  and  such  deed  was  returned  to  the 
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grantor  for  correction.  A  new  one  was  made  by  him  for  that 
purpose  covering  the  proper  description,  was  delivered  to  the 
register  of  deeds  to  be  and  was  recorded,  and  was  thereupon 
returned  to  the  grantor  by  mail.  The  court  decided  by  infer- 
ence from  those  facts  that  the  delivery  to  the  register  was  for 
the  use  of  the  grantee,  and  on  that  predicated  the  conclusion 
that,  in  legal  effect,  the  delivery  was  to  the  grantee,  fully  rec- 
ognizing that  it  was  essential  to  its  validity  that  it  should 
pass  out  of  the  control  of  the  grantor.  It  having  been  made 
for  the  purpose  of  correcting  the  prior  erroneous  instrument, 
which  was  properly  delivered,  the  only  reasonable  inference 
is  that  the  second  delivery  was  for  the  use  of  the  grantee. 
Such  being  the  case,  the  instrument,  the  instant  it  came  into 
the  hands  of  the  register  for  record  and  was  duly  entered  by 
him,  was  beyond  the  control  of  the  grantor  and  in  legal  effect 
under  that  of  the  grantee.  The  register  under  the  obligations 
of  his  office  and  for  the  consideration  to  which  he  was  entitled, 
impliedly,  by  receiving  the  paper,  agreed  to  perform  the  serv- 
ice of  recording  it  for  the  grantee,  and  thereby  became  his 
agent,  to  all  intents  and  purposes,  to  that  end. 

The  facts  above  stated  make  an  ordinary  case  of  one  for  a 
consideration,  at  the  request  of  another,  agreeing  to  perform 
a  service  for  a  third  person, — a  stranger  to  the  immediate 
transaction.  The  latter,  in  such  circumstances,  upon  the  con- 
summation of  the  transaction  between  such  immediate  parties, 
becomes  vested  with  the  right  to  have  the  promise  as  to  him 
executed,  and  his  status  in  that  regard  cannot  subsequently  be 
disturbed  without  his  consent.  Tweeddale  v.  Tweedddle,  116 
Wis.  517;  93  BT.  W.  440. 

But  the  delivery  to  the  register  under  the  facts  of  this  case 
need  not  necessarily  rest  on  the  principle  stated.  The  send- 
ing of  the  erroneous  deed  to  the  grantor  for  correction  made 
him  necessarily  the  agent  of  the  grantee  to  do  everything 
reasonably  appropriate  to  that  end.  What  followed,  obvi- 
ously, was  appropriate.    Therefore,  when  the  new  deed  was 
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delivered  to  the  register  it.  was  delivered  by  the  grantee's 
agent,  and  when  it  was  received  back  from  the  former  it  was 
received  by  such  agent  There  can  be  no  doubt  but  that  the 
instrument  was  demandable  by  the  grantee  of  the  register,  re- 
gardless of  the  wishes  of  the  grantor,  at  all  times  after  it  was 
delivered  to  such  register,  both  upon  the  ground  that  by  agree- 
ment between  him  and  such  grantor  the  former  became  the 
agent  of  the  grantee,  and  upon  the  ground  that  the  delivery 
was  made  to  the  register  by  the  agent  of  the  grantee  with  the 
intention  of  parting  with  the  control  of  the  instrument,  as  re- 
gards its  efficiency,  for  the  purpose  indicated  upon  its  face. 
The  authorities  along  this  line  are  numerous.  The  delivery 
of  a  deed  by  the  grantor  to  the  register  of  deeds  for  record, 
intending  it  to  thereby  take  effect,  and  with  the  consent  of  the 
grantee,  is  a  sufficient  delivery.  Cooper  v.  Jackson,  4  Wis. 
537 ;  Bivffum  v.  Qtreen,  5  N.  H.  71 ;  Glaze  v.  Three  Rivers 
F.  M.  F.  Ins.  Co.  87  Mich.  349,  49  N.  W.  595 ;  Moore  v. 
dies,  49  Conn.  570.  Delivery  of  a  conveyance  by  the  maker 
to  a  third  person  for  the  grantee  at  the  latter's  request,  or  as 
his  authorized  agent,  is*a  sufficient  delivery  to  give  full  effect 
to  the  paper.  Sargeant  v.  Solberg,  22  Wis.  132 ;  Harrington, 
v.  Brittan,  23  Wis.  541. 

An  examination  of  the  authorities  cited  will  show  they  sup- 
port this  as  the  law.  The  question  as  to  whether  any  particu- 
lar circumstance  constitutes  an  efficient  delivery  of  a  deed  or 
not  turns  on  the  intention  of  the  parties.  There  need  be  only 
a  parting  with  the  paper  by  the  grantor  and  the  intent  thereby 
to  pass  title  and  assent  thereto  by  the  grantee,  though  the  in- 
strument never  comes  to  the  latter's  manual  possession.  His 
assent  may  be  presumed  by  the  mere  beneficiary  character  of 
the  transaction,  subject  to  be  rebutted  by  proof  to  the  con- 
trary. 

Counsel  for  appellant  argue  at  some  length  as  to  when  a 
deed  will  or  will  not  be  reformed,  citing  authorities  which 
have  very  little  or  nothing  to  do  with  a  case  of  this  sort,  even 
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if  the  question  of  reforming  the  erroneous  deed  by  judicial 
decree  were  up  for  consideration.  There  is  no  such  question  in 
the  case  since  the  parties  reformed  the  instrument  themselves. 
In  any  event,  authorities  to  the  effect  that  a  deed  containing 
a  wrong  description  cannot  be  reformed  if  it  would  be  void 
regardless  of  the  mistake,  such  as  a  deed  intending  to  convey 
a  homestead,  but  containing  the  wrong  description,  and  not 
signed  by  the  grantor's  wife,  and  authorities  to  the  effect  that, 
in  an  action  to  reform  a  land  contract  by  rebating  the  pur- 
chase price  because  of  mistake  in  including  therein  a  descrip- 
tion of  land  of  much  less  value  than  that  intended,  the  land 
included  not  being  the  property  of  the  executory  vendor,  the 
defect  cannot  be  cured  by  inserting  the  proper  description,, 
are  entirely  foreign  to  any  question  arising,  or  that  in  any 
event  could  arise  in  this  case.  Care  should  be  taken  in  pre- 
senting an  appeal  here  not  to  submit  for  consideration  matters 
which  are  entirely  outside  of  and  not,  in  any  reasonable  view, 
applicable  to  the  cause. 

On  the  subject  of  whether  the  deed  to  respondent  was  made 
in  fraud  of  creditors  little  need  be  said.  We  fail  to  discover 
anything  in  the  brief  of  appellant's  counsel  that  could  well  be 
dignified  by  being  called  a  discussion  of  that  matter,  yet,  a* 
appears  by  the  exceptions  and  the  purpose  of  the  action,  it 
was  a  principal  ground  of  complaint.  It  must  be  assumed 
counsel  apprehended  the  findings  of  the  trial  court  on  that 
subject  to  be  well  grounded  in  the  evidence,  as  it  seems  plain 
they  are.  Indeed,  as  pointed  out  by  counsel  for  respondent, 
there  does  not  appear  to  have  been  any  evidence  to  avoid  the 
deed  on  the  ground  of  fraud.  The  evidence  tending  to  estab- 
lish fraud  on  the  part  of  the  grantor  is  exceedingly  meager, 
and  there  is  none  Vhatever  showing  that  if  the  grantor  had  a 
fraudulent  intent  it  was  participated  in  by  the  grantee,  while 
it  appears,  as  the  court  found,  that  a  fairly  valuable  consider- 
ation was  given  for  the  land. 

By  the  Court. — The  judgment  is  affirmed. 
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Corey,  Respondent,  vs.  Bboww  and  others,  Appellants. 

January  JU— January  30, 1906. 

Joinder  of  causes  of  action:  Statutes. 

■Sec.  1199,  Stats.  1898,  prescribing  the  elements  of  a  complaint  In 
an  action  to  bar  former  owners  of  lands  on  which  the  plaintiff 
holds  tax  deeds,  concludes,  "And  if  such  plaintiff  have  more 
than  one  such  deed  upon  any  parcel  of  land  mentioned  in  such 
complaint,  upon  which  he  might  bring  such  action,  he  shall  set 
forth  in  such  complaint  a  copy  of  each  such  deed,  but  as  a  sep- 
arate cause  of  action."  Held,  that  such  section  constitutes  an 
exception  to  the  requirements  of  sec.  2647,  providing  that  each 
of  several  causes  of  action.  In  order  to  be  united,  must  affect 
all  the  parties  to  the  action. 

Appeal  from  an  order  of  the  circuit  court  for  Ashland 
■county :  John  K.  Parish,  Circuit  Judge.    Affirmed. 

Appeal  from  order  overruling  a  demurrer  on  the  ground 
1iat  several  causes  of  action  are  improperly  united.    The  com- 
plaint is  bought  under  sec*  1197,  Stats.  1898,  to  bar  former 
owners  of  land  to  which  plaintiff  holds  tax  deeds  dated  July 
28, 1894,  and  sets  forth  two  causes  of  action:  The  first  upon 
lot  No.  3  of  section  30,  to  which  A.  H.  Brown  and  Clara  A. 
Brown  are  the  only  persons  named  as  adverse  claimants.  The 
second  cause  of  action  is  upon  a  tax  deed  of  the  same  date  as 
the  former,  but  for  the  next  year's  tfcxes,  and  covers  lot  3  of 
section  30  aforesaid,  and  also  part  of  lot  3  in  section  20  of 
the  same  town  and  range.    All  the  defendants,  including  said 
Brown,  are  alleged  to  be  claimants  of  interests  in  said  lands 
in  section  20. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
Tomkins,  Tomhins  &  Oarvin,  and  for  the  respondent  on  that 
of  Sanborn,  Lamoreux  &  Pray. 
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Dodge,  J.  Sec.  1199,  Stats.  1898,  prescribing  the  elements- 
of  a  complaint  in  such  an  action  as  this,  concludes  with  the 
following: 

"And  if  such  plaintiff  have  more  than  one  such  deed  upon 
any  parcel  of  land  mentioned  in  such  complaint,  upon  which 
he  might  bring  such  action,  he  shall  set  forth  in  such  com- 
plaint a  copy  of  each  such  deed,  but  as  a  separate  cause  of 
action. " 

This  statute  seems  not  only  to  permit  but  to  require  that 
all  tax  deeds  held  by  the  same  owner  upon  any  land  in  which 
he  seeks  to  bar  original  owners  shall  be  included  in  his  com- 
plaint and  made  separate  causes  of  action.  This,  doubtless, 
to  the  end  that  the  court  may  have  before  it  in  the  one  litiga- 
tion all  tax-title  rights  which  he  claims  against  the  specified 
land,  so  as  to  avoid  the  necessity  of  several  lawsuits  to  accom- 
plish the  same  ultimate  result,  namely,  the  establishment  of 
good  title  in  plaintiff  against  all  former  owners  and  their  as- 
signs. It  is  obvious  that,  when  several  parcels  of  land  are  in- 
cluded in  one  deed,  they  may,  and  in  ordinary  cases  will,  be 
owned  by  different  persons,  all  of  whom  are  manifestly  au- 
thorized to  be  joined  as  parties  defendant,  although  they  may 
not  all  be  interested  alike  in  the  relief  demanded.  The  ad- 
dition as  a  separate  cause  of  action  of  the  so-called  foreclosure 
of  another  tax  deed  against  any  one  of  such  parcels  of  land 
involves  no  additional  parties,  for  all  the  owners  of  such  par- 
cel are  necessarily  made  defendants  in  the  first  instance. 
Hence,  to  accomplish  a  very  legitimate  purpose,  the  legisla- 
ture has  authorized,  in  the  case  of  perfecting  tax  titles  by 
these  proceedings  to  bar  former  owners,  an  exception  to  the 
requirement  of  sec  2647,  Stats.  1898,  that  each  of  several 
causes  of  action,  in  order  to  be  united,  must  affect  all  the 
parties  to  the  action.  We  have  noticed  the  statement  of  the 
revisers  of  1878  that  sec.  1199,  R.  S.  1878,  wherein  the  above- 
quoted  clause  appears  for  the  first  time,  is  only  a  rewriting. 
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of  the  pre-existing  statute  law.  Such  statement  cannot,  how- 
ever, refute  the  fact  that  the  provision  in  question  was  abso- 
lutely new  and  had  nothing  in  former  statutes  as  a  prototype 
or  equivalent.  The  words  enacted  by  the  legislature  are  too 
clear  and  unambiguous  to  be  open  to  construction  or  to  per- 
mit their  nullification  by  reference  even  to  the  revisers'  notes. 
Appellant  relies  upon  Turner  r.  Dutchman,  23  Wis.  500 ;  but 
that  case  was  decided  before  the  above-quoted  clause  was 
added  to  sec  1199,  Stats.  1898,  and  therefore  before  there 
was  any  exception  to  the  requirement  of  sec.  2647,  Stats. 
1898,  that  each  cause  of  action  must  affect  all  the  parties. 
The  rule  of  that  case  has  been  changed  by  the  adoption  of  sec 
1199,  R.  S.  1878.  The  present  complaint  is  authorized  by 
such  change,  and  the  demurrer  was  properly  overruled. 
By  the  Court. — Order  affirmed. 


Bollixs,  Respondent,  vs.  Maxwell  BbothebS  Company, 

Appellant 

January  12— January  SO,  1906. 

Service  of  process:  Publication  of  summons:  Foreign  corporation*. 

It  appeared,  among  other  things,  that  defendant  was  a  foreign  cor- 
poration and  had  fully  complied  with  the  requirements  of  sec. 
17706,  Stats.  1898;  that  it  had  within  this  state  real  property 
which  had  been  attached  In  this  action,  and  that  a  cause  of  ac- 
tion existed  In  favor  of  the  plaintiff  and  against  the  defendant 
which  arose  within  this  state.  Plaintiff  attempted  to  justify  a 
Judgment  in  his  favor  based  on  an  order  of  publication  of  the 
summons  and  personal  service  outside  the  state.    Held: 

(1)  The  summons  and  complaint  might  have  been  served  on 
the  secretary  of  state  as  prescribed  in  sec  1770 &  and  subd.  13, 
sec.  2637,  Stats.  1898. 

(2)  A  showing  that  the  summons  and  complaint  had  been 
delivered  to  a  constable  for  service  on  the  defendant,  and  that 
after  diligent  search  he  was  unable  to  find  the  defendant  within 
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the  state  or  any  agent  thereof  on  whom  service  could  he  made, 
does  not,  In  such  case,  comply  with  the  provisions  of  sec.  2640, 
Stats.  1898  (requiring,  among  other  things,  as  a  prerequisite  to 
a  valid  order  for  publication  of  summons,  that  it  must  appear 
by  affidavit  that  plaintiff  is  unable,  with  due  diligence,  to  make 
service  of  the  summons  upon  the  defendant  In  respect  to  whom 
such  order  Is  applied  for). 

(3)  There  being  no  presumption  of  the  existence  of  facts 
essential  to  give  jurisdiction,  and  no  valid  order  of  publication, 
the  court  should  have  dismissed  the  action  for  want  of  juris- 
diction. 


Ajppeai,  from  a  judgment  of  the  circuit  court  for  Price 
county:  John  K.  Pabish,  Circuit  Judge.    Reversed. 

This  action  was  brought  to  recover  $832.87,  the  alleged 
balance  due  on  account  of  goods,  wares,  and  merchandise  sold 
and  delivered  by  the  plaintiff  to  the  defendant  (a  corporation 
organized  and  existing  under  and  by  virtue  of  the  laws  of 
Illinois),  at  its  instance  and  request,  between  December  17, 
1902,  and  May  24, 1904.  The  complaint  alleged  a  demand  of 
payment  and  refusal  to  pay,  and  the  same  was  duly  verified 
October  12,  1904,  and  with  the  summons  attached  was  filed 
in  the  clerk's  office  October  13,  1904.  On  the  same  day  there 
was  filed  in  that  office  the  writ  of  attachment  and  the  affidavit 
and  undertaking  for  the  same,  and  the  sheriff's  return  to  the 
effect  that  he  had  attached  the  defendant's  real  estate  de- 
scribed, on  that  day,  and  the  sheriff  further  returned  that 
after  diligent  search  and  inquiry  he  was  unable  to  find  the  de- 
fendant or  any  agent  thereof  on  whom  to  make  service  of  such 
writ,  affidavit,  and  undertaking,  and  further  that  he  was  in- 
formed and  believed  that  the  defendant  was  a  foreign  corpora- 
tion, having  its  principal  office  in  Chicago,  and  had  no  agent 
within  this  state  on  whom  such  service  could  be  made.  Octo- 
ber 14,  1904,  one  Nelson,  an  acting  constable,  made  an  affi- 
davit to  the  effect  that  the  summons  and  complaint  had  been 
delivered  to  him  for  service  on  the  defendant ;  that  after  dili- 
gent search  he  was  unable  to  find  the  defendant  within  the 
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state,  or  any  agent  thereof  on  whom  service  could  be  made ;. 
and  that  the  defendant  had  its  principal  office  in  Chicago  and 
received  its  mail  at  Hinman  and  Laflin  streets,  Chicago.    The 
plaintiff  made  his  affidavit  October  17,  1904,  to  the  effect 
that  the  summons,  a  copy  of  which  was  attached,  had  been 
issued ;  that  the  plaintiff's  complaint  was  duly  verified  and  on 
file  with  the  clerk  of  the  court ;  that  a  cause  of  action  existed 
in  favor  of  the  plaintiff  and  against  the  defendant;  that  the 
defendant  was  a  foreign  corporation  having  property  within 
the  state ;  that  the  cause  of  action  arose  therein ;  that  the  court 
had  jurisdiction  of  the  subject  of  the  action,  which  was  to  re- 
cover the  value  of  goods,  wares,  and  merchandise,  as  stated^ 
that  the  defendant's  real  estate  had  been  attached;  that  the 
plaintiff  was  well  acquainted  with  the  defendant,  which  was  a 
foreign  corporation  having  its  principal  office  in  Chicago,  and 
received  its  mail  at  the  streets  named ;  and  that  such  affidavit 
was  made  for  the  purpose  of  obtaining  an  order  of  publica- 
tion for  the  service  of  the  summons  on  the  defendant    Upon 
the  summons  and  complaint  and  the  record  in  the  action  and 
the  said  affidavits  of  Nelson  and  the  plaintiff,  an  order  was  ob- 
tained from  a  circuit  court  commissioner,  October  17,  1904,, 
for  the  service  of  the  summons,  thereto  annexed,  upon  the  de- 
fendant by  publication  thereof  in  a  weekly  newspaper  therein 
named,  once  in  each  week  for  six  weeks  successively  as  therein 
mentioned,  and  that  copies  of  the  summons  and  complaint  be 
sent  to  the  defendant  by  mail  as  therein  directed,  or,  at  the 
plaintiff's  option,  copies  thereof  be  delivered  to  the  defendant 
personally  without  the  state,  which,  when  done,  .should  have 
the  same  effect  as  a  completed  publication  and  mailing.    Oo- 
tober  26,  1904,  an  affidavit  was  made  by  one  Higgins,  a  resi- 
dent of  Chicago,  to  the  effect  that  on  October  24,  1904,  at 
Chicago,  he  personally  served  the  summons  and  complaint  in 
said  action  and  thereto  annexed  on  the  defendant,  a  corpora- 
tion, by  then  and  there  delivering  to  H.  B.  Maxwell,  the  vice- 
president  and  treasurer  thereof,  and  leaving  with  him,  true 
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copies  thereof,  and  that  he  knew  the  said  Maxwell  so  served 
to  be  such  vice-president  and  treasurer  of  such  corporation 
mentioned  and  described  therein ;  that  such  affidavits  of  Nel- 
son and  the  plaintiff  and  such  order  of  publication  and  affi- 
davit of  Higgins  were  not  filed  in  court  until  November  28, 
1904.     November  11,  1904,  the  defendant's  attorneys  ap- 
peared specially  and  gave  notice  to  the  plaintiff's  attorney  that 
upon  all  the  records,  files,  and  papers  mentioned,  and  upon 
the  affidavit  of  one  of  the  defendant's  attorneys,  stating  some 
of  the  facts  mentioned,  and,  among  other  things,  that  as  early 
as  October  23,  1903,  the  defendant  as  such  foreign  corpora- 
tion fully  complied  with  all  the  requirements  of  sec.  17706, 
Stats.  1898,  the  court  would  be  moved  November  28,  1904, 
for  an  order  setting  aside  and  vacating  such  writ  of  attach- 
ment and  service  thereof  and  the  service  of  summons  and 
complaint  and  that  the  action  be  dismissed  for  want  of  juris- 
diction.   Upon  the  hearing  of  that  motion  the  same  was  de- 
nied by  the  court  November  30,  1904.    Upon  an  affidavit  of 
the  plaintiff's  attorney  of  the  defendant's  default,  and  that 
the  defendant  had  not  appeared  in  the  cause  except  specially 
for  such  motion,  which  was  denied  as  stated,  the  court  on  De- 
cember 12,  1904,  ordered  that  the  said  cause  and  alL  issues 
of  law  and  fact  therein  be  referred  to  the  reporter  of  the  court 
to  hear,  try,  and  determine,  and  report  according  to  law  and 
the  rules  and  practice  of  the  court,  and  such  reference  was 
therein  made  compulsory.     Thereupon  said  reporter,  after 
hearing  the  cause,  made  findings  of  fact  and  conclusions  of 
law  as  claimed  by  the  plaintiff,  and  the  same  were  confirmed 
by  order  of  the  court  April  10, 1905,  and  judgment  was  there- 
upon ordered  in  favor  of  the  plaintiff  for  the  amount  stated 
accordingly.    From  the  judgment  so  entered  June  14,  1904, 
the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Barry  &  Barry,  and 
oral  argument  by  M.  Barry. 

J.  W.  Hicks,  for  the  respondent 
Vol.  127—10 
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Cassoday,  C.  J.    This  action  is  to  recover  the  balance  due 
on  the  purchase  price  for  goods  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  a  foreign  corporation  having  ite 
principal  office  in  Chicago.    The  question  presented  relates  to 
the  service  of  process  on  the  defendant    Our  statutes  provide 
that  the  summons  and  accompanying  complaint  may  be  served 
upon  corporations  generally  with  the  same  "effect  as  personal 
service  on  natural  persons,  by  delivering"  copies  thereof  to 
the  officers  or  persons  therein  named,  and  also  upon  such  for- 
eign corporations  by  delivering  the  same  "to  any  such  officer 
being  within  the  state,  or  to  any  agent  having  charge  or  of  con- 
ducting any  business  therefor  in  this  state,  or  any  trustee  or 
assignee  of  such  corporation,  or  upon  the  secretary  of  state,  as 
provided  in  sec.  1770&.    But  such  service  can  be  made  upon 
a  foreign  corporation  only  either  when  it  has  property  within 
the  state  or  the  cause  of  action  arose  therein,  or  the  cause  of 
action  exists  in  favor  of  a  resident  of  the  state,  and  upon  the 
secretary  of  state  only  when  the  cause  of  action  arises  out  of 
business  transacted  in  this  state  or  when  the  defendant  has 
property  therein."    Sec.  2637,  Stats.  1898.    It  appears  from 
the  record,  and  is  undisputed,  that  the  defendant,  as  such. 
foreign  corporation,  had  fully  complied  with  the  requirements 
of  sec.  1770&  as  early  as  October  23,  1903.    Since  it  appears 
from  the  affidavits  and  papers  upon  which  the  order  of  pub- 
lication is  based  that  at  the  times  mentioned  in  the  foregoing 
statement  the  defendant  was  tfuch  foreign  corporation,  having 
within  this  state  real  property  which  had  been  attached  in 
this  action,  and  that  the  cause  of  action  existed  in  favor  of 
the  plaintiff  and  against  the  defendant  and  arose  within  this 
state,  it  is  very  obvious  that  the  summons  and  complaint  might 
have  been  served  upon  the  secretary  of  state,  as  prescribed  in 
said  sec.  17706.    But  there  is  no  claim  that  the  summons  or 
the  summons  and  complaint  were  so  served  on  the  secretary 
of  state.     On  the  contrary,  the  action  of  the  trial  court  is 
based  upon  the  order  of  publication  made  October  17,  1904, 
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and  the  personal  service  of  the  summons  and  complaint  on  the 
defendant's  vice-president  and  treasurer  in  Chicago,  October 
24, 1904,  which,  when  done,  as  prescribed  in  the  order  of  pub- 
lication, was  to  "hare  the  same  effect  as  a  completed  publica- 
tion and  mailing."  Of  course,  such  personal  service  outside 
the  state  had  no  greater  or  other  effect  than  completed  publi- 
cation and  mailing  would  have  had.  Manning  v.  Heady,  64 
Wis.  630,  25  N".  W.  1.  In  other  words,  "personal  service  of 
the  summons  and  complant  outside  of  the  state  will  not  give 
jurisdiction  if  no  valid  order  for  service  was  made."  Oelher- 
mann  v.  I&e,  93  Wis.  669,  *68  N.  W.  393 ;  Roosevelt  v.  Land 
<£  River  Co.  108  Wis.  653,  84  N.  W.  157 ;  RocJeman  v.  AcJcer- 
num,  109  Wis.  639,  85  K  W.  491.  The  affidavits  and  pa- 
pers upon  which  the  order  of  publication  was  based  certainly 
fail  to  show  that  the  summons  and  complaint  could  not  have 
been  served  upon  the  secretary  of  state  as  prescribed  in  sec 
17706,  and  subd.  13,  sec  2637,  Stats.  1898. 

The  question  recurs  whether  such  affidavit  and  papers 
stated  facts  sufficient  to  authorize  such  order  of  publication. 
The  statute  declares  that : 

"Service  of  the  summons  may  be  made  without  the  state 
or  by  publication  upon  a  defendant  against  whom  a  cause  of 
action  appears  to  exist  ...  on  obtaining  an  order  therefor 
as  provided  in  the  next  following  section,  in  either  of  the  fol- 
lowing cases:  (1)  When  such  defendant  is  a  nonresident  of 
this  state  or  his  residence  is  unknown,  or  is  a  foreign  corpo- 
ration, and  the  defendant  has  property  within  the  state,  or 
the  cause  of  action  arose  therein,  and  the  court  has  jurisdic- 
tion of  the  subject  of  the  action,  whether  the  action  be  founded 
on  contract  or  tort."    Sec.  2639. 

"The  next  following  section,"  therein  mentioned,  declares 

that: 

"The  order  mentioned  in  the  preceding  section  shall  be 
made  by  the  court  or  judge  thereof.  The  application  therefor 
shall  be  based  upon  the  complaint,  duly  verified  and  filed,  and 
an  affidavit,  together  showing  the  facts  required  to  exist  and 
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thai  the  plaintiff  is  unable,  with  due  diligence,  to  make  service 
of  the  summons  upon  the  defendant  in  respect  to  whom  such 
order  is  applied  for."    Sec.  2640. 

This  section  requires  that  the  application  for  such  order 
must  show  "the  facts  required  to  exist  and  that  the  plaintiff 
is  unable,  with  due  diligence,  to  make  service  of  the  summons 
upon  the  defendant  in  respect  to  whom  such  order  is  applied 
for."    This  court  has  held  that  "such  facts  must  be  shown  to 
exist  at  the  time  the  order  is  made."    Roosevelt  v.  L<md  & 
River  Co.  108  Wis.  653,  658,  84  N.  W.  157.    The  extent  of 
the  showing  made  on  such  application  in  the  case  at  bar  is 
"that  the  summons  and  complaint  herein  were  delivered  to" 
the  constable  "for  service  on  said  defendant,  and  that  after 
diligent  search  he"  was  "unable  to  find  the  defendant  within 
the  state  or  any  agent  thereof  on  whom  service"  could  "be 
made."     Such  showing  did  not  satisfy  the  requirements  of 
the  statutes  quoted.    A  valid  order  of  publication  was  essen- 
tial to  the  validity  of  the  judgment  against  the  defendant. 
Frisk  v.  Reigelman,  75  Wis.  499,  43  N.  W.  1117,  44  1ST.  W. 
766 ;  Beavpre  v.  Brigham,  79  Wis.  436,  48  N.  W.  596.  There 
is  no  presumption  of  the  existence  of  facts  essential  to  give 
jurisdiction  in  such  a  case.    Roosevelt  v.  Land  &  River  Co., 
supra.    The  trial  court  should  have  granted  the  application 
of  the  defendant  and  dismissed  the  action  for  want  of  juris- 
diction. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  dismiss 
the  action. 
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E.  M.  Fish  Company,  Appellant,  vs.  Young  and  others, 

Respondents. 

Same,  Respondent,  vs.  Same,  Appellants. 

January  1&— January  SO,  1906, 

Appeal  and  error:  Findings  when  disturbed:  Mechanics9  liens:  Fix- 
tures:  Window  screens:  "Appurtenances?9  Pleading:  Defense  in 
abatement:  Waiver:  Costs:  Taxation:  Findings:  "Necessary 
papers." 

1.  Where  the  conclusion  reached  by  the  trial  court  is  not  against 

the  weight  of  the  evidence  the  judgment  will  be  affirmed. 

2.  Physical  annexation,  although  always  an  important  consideration, 

is  not  the  sole  or  controlling  test  in  determining  the  question  of 
fixture  or  no  fixture.  The  question  of  the  intention  of  the  party 
making  the  annexation  is  the  principal  consideration. 

3.  Where  the  owner  of  a  house  orders  window  screens  to  be  manu- 

factured and  fitted  to  his  house,  though  detachable  for  con- 
venience during  the  winter  months,  the  intention  is  unquestion- 
ably to  permanently  increase  the  comfort  of  the  house  and  its 
desirability  for  residence  purposes,  and,  under  subd.  1,  sec. 
3314,  Stats.  1898  (giving  a  Hen  for  material  and  labor  furnished 
for  or  in  or  about  the  erection,  construction,  or  repair  of  any 
dwelling  house,  building,  or  appurtenance),  such  screens  are 
clearly  included  within  the  term  "appurtenance." 

4.  A  defense  of  another  action  pending  is  a  defense  in  abatement, 

which  must  be  pleaded  with  particularity,  and  if  not  pleaded  is 
waived. 

5.  Findings  which  upon  vital  points  fall  to  conform  to  the  direction 

and  decision  of  the  trial  court  are  not  "necessary"  papers  or  pro- 
ceedings in  a  cause,  and  charges  therefor  in  a  bill  of  costs  pre- 
sented for  taxation  should  be  entirely  disallowed. 

Appeals  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  O'Neill,  Circuit  Judge.  Modified 
and  affirmed. 

For  the  plaintiff  there  were  briefs  by  WicJcham  &  Farr, 
and  oral  argument  by  F.  B.  Farr. 

For  the  defendants  the  cause  was  submitted  on  the  briefs 
of  Bundy  &  Wilcox. 
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Winslow,  J.  This  is  an  action  to  foreclose  a  mechanic's 
lien  for  repairing  and  rebuilding  a  dwelling  house.  The 
court  adjudged  a  lien  for  $39.50,  with  interest  and  costs,  and 
both  parties  appeal. 

Upon  the  plaintiffs  appeal  the  contention  is  that  the  judg- 
ment should  have  been  entered  for  $175.69,  and  this  question 
will  first  be  considered.  It  appears  that  prior  to  January  14, 
1902,  the  defendant  Young's  house  had  been  partially  de- 
stroyed by  fire  and  that  Young  made  an  oral  agreement  with 
the  plaintiff  to  make  the  necessary  repairs  as  cheap  as  any 
other  contractor,  the  defendant  to  furnish  such  material  as 
he  could.  Under  this  arrangement  the  plaintiff  went  to  work 
about  the  14th  of  January,  1902,  and  ceased  to  work  March 
22d  following.  Young  made  payments  on  the  account 
from  time  to  time,  among  which  payments  was  a  carload  of 
lumber,  which  was  credited  to  him  by  plaintiff  April  19, 
1902,  at  $157.19,  but  which  afterwards  turned  out  to  be  not 
the  property  of  Young.  On  May  16th  following  the  parties 
met  and  Young  turned  over  to  plaintiff  a  due  bill  for  $22.69, 
payable  in  lumber,  and  sufficient  cash  to  amount  to  $75  in  all, 
and  the  plaintiff  gave  him  a  receipt  "to  balance  account  to 
date."  Shortly  after  this  transaction  Young  ordered  of  the 
plaintiff  screens  for  the  windows  and  doors  of  the  house,  and 
the  plaintiff  manufactured  them  and  placed  them  upon  the 
windows  and  doors  of  the  house  May  31st,  attaching  them 
with  buttons,  and  also  repaired  some  old  screens  for  the 
house;  the  total  value  of  labor  and  materials  in  connection 
with  the  screens  being  $39.50,  and  the  work  being  finished 
June  7th.  This  action  was  commenced  May  30,  1903.  The 
plaintiff  claims  that  the  furnishing  of  the  screens  was  a  part 
of  the  original  contract,  and,  as  it  was  afterwards  obliged  to 
pay  the  true  owner  of  the  carload  of  lumber  therefor,  it  sought 
to  enforce  a  lien  in  this  action  for  the  amount  which  it  was 
obliged  to  pay  the  true  owner  for  the  carload  of  lumber  and 
for  the  bill  for  screens  as  for  a  single  continuous  bill.     The 
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court  found,  however,  that  the  original  contract  of  repairing 
was  completed  March  22, 1902,  and  that  the  contract  for  the 
screens  was  a  separate  and  independent  contract  Such  be- 
ing  the  finding,  and  this  action  not  having  been  commenced 
until  May  30th  in  the  following  year,  the  court  held  that 
there  could  be  no  lien  for  the  work  on  the  original  contract 
because  the  action  was  not  commenced  within  one  year  from 
the  last  charge  for  the  performance  of  work  (Stats.  1898,  sec. 
3318),  and  only  adjudged  a  lien  for  the  furnishing  of  the 
screens.  This  was  purely  a  question  of  fact  upon  the  evi- 
dence. We  cannot  say  that  the  conclusion  reached  by  the 
court  is  against  the  weight  of  the  evidence,  and  hence  the 
plaintiff's  contention  must  fail. 

Upon  the  defendant's  appeal  three  contentions  are  made, 
which  will  be  briefly  considered. 

1.  It  is  claimed  that  the  window  and  door  screens  were  not 
so  attached  to  the  house  as  to  become  fixtures,  and  hence  that 
no  lien  upon  the  house  can  be  adjudged  for  them.  This  con- 
tention cannot  prevail.  The  screens  were  manufactured 
specially  for  and  fitted  to  the  house,  were  adapted  to  its  per- 
manent enjoyment  and  placed  there  by  the  owner.  It  is  true 
that  (according  to  the  findings)  they  were  not  physically  at- 
tached or  screwed  on,  but  were  simply  fastened  by  buttons 
(although  it  is  not  quite  clear  how  doors  could  be  so  attached 
and  serve  any  useful  purpose).  Physical  annexation,  how- 
ever, although  always  an  important  consideration,  is  not  the 
sole  test  nor  by  any  means  the  controlling  test  in  determining 
the  question  of  fixture  or  no  fixture.  The  question  of  the 
intention  of  the  party  making  the  annexation  is  the  principal 
consideration.  Rinzel  v.  Stwmpf,  116  Wis.  287,  93  K  W. 
36.  When  the  owner  of  a  house  orders  screens  to  be  manu- 
factured and  fitted  to  his  house  there  can  be  no  serious  doubt 
as  to  his  intention.  Though  detachable  for  convenience  dur- 
ing the  winter  months,  the  intention  is  unquestionably  to  per- 
manently increase  the  comfort  of  the  house  and  its  desira- 
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bility  for  residence  purposes.  The  great  majority  of  houses 
now  built  are  provided  with  detachable  fly  screens  manufac- 
tured for  and  specially  fitted  to  the  house  by  the  owner  and 
intended  to  be  used  thereon  during  the  summer  season,  and  it 
would  be  a  strange  doctrine  which  should  hold  that  when  such 
a  house  is  sold  the  screens  do  not  pass  with  the  house  as  a 
part  of  the  really,  but  may  be  taken  away  by  the  vendor  un- 
less specially  transferred  to  the  vendee.  Our  statute  gives  a 
lien  for  materials  and  labor  furnished  "for  or  in  or  about* 
the  erection,  construction,  repair  ...  of  any  dwelling  house, 
building  or  appurtenance  thereto"  (Stats.  1898,  sec.  3314, 
subd.  1),  and  we  think  that  screens  manufactured  for  and 
fitted  to  the  house  as  in  the  case  at  bar  are  part  of  the  house 
and  clearly  included  within  the  term  m  "appurtenance,"  al- 
though they  are  detachable  without  injury  to  the  house. 

2.  It  appeared  that  another  lien  action  was  commenced 
shortly  before  the  present  action,  and  the  claim  is  made  that 
this  action  should  have  been  dismissed  because  there  was  an- 
other action  pending  to  which  the  plaintiff  should,  by  applica- 
tion to  the  court,  have  become  a  party,  for  the  reason  that  it 
is  the  legislative  intent  that  but  one  action  should  be  main- 
tained for  the  foreclosure  of  mechanics'  liens  upon  the  same 
property  in  which  all  the  lien  claimants  should  litigate  and 
enforce  their  claims.  Stats.  1898,  sec.  3321.  Were  the  ques- 
tion really  here  for  decision  it  would  deserve  serious  consid- 
eration, but  the  difficulty  is  that  this  defense  was  not  pleaded. 
The  defense  of  another  action  pending  is  a  defense  in  abate- 
ment, which  must  be  pleaded  with  particularity,  and  if  not 
pleaded  it  is  waived.  Winner  v.  Kuehn,  97  Wis.  394,  72  N". 
W;  227. 

3.  The  trial  court  filed  a  short  opinion  in  deciding  the  case, 
and  directed  the  plaintiff's  attorneys  to  draw  findings.  There- 
upon the  attorneys  drew  findings  which  were  signed  by  the 
judge,  but  which  did  not  accord  with  the  decision  in  two  vital 
points,  and  did  not  sustain  the  judgment  for  that  reason. 


! 
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Thereafter,  upon  motion  of  the  defendants'  attorney,  the  find- 
ings were  corrected  so  as  to  accord  with  the  decision  of  the 
court    The  plaintiff  was  allowed  to  recover  costs  for  drawing 
these  findings,  and  error  is  now  claimed  upon  this  ruling.    It 
has  been  decided  that  a  party  may  tax  for  the  drawing  of  find- 
ings when  directed  so  to  do  by  the  trial  judge.    Hill  v.  Dw- 
rand,  58  Wis.  160,  15  N.  W.  390.    While  the  practice  is  al- 
lowable it  is  not  commendable,  and  the  present  case  amply 
illustrates  the  danger.    The  statute  requires  the  decision  to  be 
in  writing  in  an  action  tried  by  the  court,  and  directs  that 
"the  judge  shall  state  in  his  decision  separately  (1)  the  facts 
found  by  him  and  (2)  his  conclusions  of  law  thereon."    Thus 
the  responsibility  for  the  correctness  of  the  findings  is  thrown 
upon  the  judge,  and  he  cannot  shirk  it     Harrigan  v.  Gil- 
christ, 121  Wis.  127,  396,  99  N*.  W.  909.     If  he  does  not 
draw  them  himself  (and  no  good  reason  is  perceived  why  he 
should  not  do  so,  except  in  case  of  a  press  of  judicial  business 
which  deprives  him  of  the  necessary  time),  he  should  clearly 
inform  counsel  of  the  conclusions  of  fact  and  law  which  he 
has  reached  and  should  carefully  examine  the  findings  to  see 
if  they  agree  with  such  conclusions  before  signing  them.    On 
the  other  hand,  the  attorney  who  is  directed  to  draw  the  find- 
ings should  see  to  it  that  they  are  drawn  precisely  as  directed. 
Any  other  course  will  naturally  result  in  partisan  and  inac- 
curate findings  not  representing  the  real  decision  and  perhaps 
not  sustaining  the  judgment.    That  was  the  .case  here,  and  the 
-question  is  whether  costs  should  be  allowed  for  the  drawing 
of  such  findings.    This  question  must  be  answered  in  the  nega- 
tive.   Findings  which  upon  vital  points  fail  to  conform  to  the 
direction  and  decision  of  the  trial  court  are  not  "necessary" 
papers  or  proceedings  in  a  cause ;  on  the  contrary,  they  are, 
in  the  highest  degree,  unnecessary  and  improper.    The  charge 
allowed  for  drawing  the  findings  and  copies  in  this  case  was 
#14.70,  and  it  should  have  been  entirely  disallowed. 

Upon  the  defendants'  appeal  the  judgment  must  be  modi- 
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fied  so  as  to  allow  only  $103.56  costs,  and,  as  so  modified,  the 
judgment  must  be  affirmed  on  both  appeals :  no  costs  to  be  re- 
covered by  either  party,  except  that  the  fees  of  the  clerk  of 
this  court  shall  be  taxed  against  the  plaintiff. 
By  the  Court. — It  is  so  ordered. 


Eau  Claibe  Water  Company,  Appellant,  vs.  City  of  Eatx 
Claibe  and  another,  Respondents. 

January  12— January  SO,  1906. 

Waterworks:  Acquisition  by  city:  Cloud  on  title:  Expenses:  Arbitra- 
tion: Indemnity:  Temporary  injunction. 

1.  Where  a  city,  pursuant  to  the  terms  of  a  franchise  under  which 

a  corporation  was  operating  a  system  of  waterworks  therein 
permitting  it  to  acquire  the  waterworks  plant  on  payment  of  its 
value  as  determined  by  arbitration,  had  instituted  proceedings 
for  arbitration,  the  proceedings  are' simply  an  assertion  of  & 
right  claimed  under  the  franchise,  which,  if  legal,  is  as  effectual* 
and  as  valid  a  claim  before  the  arbitration  as  subsequent  thereto. 

2.  Such  arbitration  does  not  create  a  cloud  on  the  water  company's 

title  and  thereby  invade  its  right  to  the  enjoyment  of  its  prop- 
erty. 

3.  While  such  arbitration  would  compel  the  water  company  to  par- 

ticipate in  the  proceedings  to  bring  about  a  correct  valuation 
and  require  it  to  devote  time  and  attention  to  the  accomplish- 
ment of  such  a  result,  yet  the  annoyance  incident  to  the  deter- 
mination of  the  rights  of  the  parties  under  the  franchise  in  no- 
sense  causes  Irreparable  injury,  nor  is  it  a  ground  for  equitable- 
relief  by  Injunction. 

4.  While  the  water  company  may  incur  expense  in  connection  with 

such  arbitration,  it  Is  necessarily  such  as  can  be  readily  meas- 
ured by  a  pecuniary  standard  and  adequately  compensated,  and 
hence  furnishes  no  ground  for  a  temporary  injunction. 
6.  In  such  case,  however,  the  city  should  be  restrained  from  pro- 
ceeding with  the  arbitration  unless  it  gives  an  undertaking  with 
sufficient  sureties,  in  a  sum  specified  by  the  court,  to  indemnify- 
the  water  company  for  the  payment  of  all  reasonable  expenses- 
incurred  by  it  in  such  arbitration. 
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Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county:  E.  W.  Helms,  Judge.    Reversed. 

This  is  an  appeal  by  the  plaintiff  from  an  order  of  the 
circuit  court  denying  its  application  for  an  order  to  restrain 
defendant,  pendente  lite,  from  proceeding  to  appoint  ap- 
praisers to  determine  the  value  of  plaintiff's  waterworks  plant. 
This  action  is  brought  to  restrain  defendant  from  proceeding 
with  an  arbitration  to  determine  the  value  of  plaintiff's  water- 
works plant,  pursuant  to  the  terms  of  a  franchise  under  which 
the  plant  was  constructed  and  is  being  operated  by  the  plaint- 
iff.   This  franchise  provides  that  the  city  of  Eau  Claire  may 
acquire  the  plant  by  payment  of  its  value,  which  is  to  be  de- 
termined by  five  appraisers,  two  of  whom  are  to  be  selected 
by  the  city,  two  by  the  plaintiff,  and  the  fifth  by  the  four  per- 
sons thus  chosen ;  in  case  of  their  failure  to  appoint  the  fifth, 
he  is  to  be  appointed  by  the  judge  of  the  Eau  Claire  county 
circuit  court.    It  is  alleged  that  on  August  4,  1905,  the  de- 
fendant took  the  initial  steps  for  acquiring  the  waterworks 
plant  under  the  franchise  by  giving  notice  to  the  plaintiff  to 
that  effect  and  by  demanding  that  appraisers  be  selected  to 
determine  its  value ;  that  on  September  5,  1905,  plaintiff  and 
defendant  each  appointed  two  arbitrators ;  that  they  failed  to- 
select  the  fifth  within  the  time  prescribed  in  the  franchise; 
and  that  thereupon  on  September  26,  1905,  the  defendant 
served  notice  upon  the  plaintiff  of  an  application  for  his  ap- 
pointment by  the  circuit  judge  of  the  proper  county.     The 
complaint  also  alleges  that  proceedings  were  had  under  the 
provisions  of  the  franchise  in  1900,  wherein,  plaintiff  claims, 
the  defendant  either  exhausted  its  rights  to  purchase  or  waived 
them  by  a  settlement  of  the  proceeding;  that  the  city,  in  no 
event,  can  purchase  because  it  has  no  funds  in  possession 
available  for  that  purpose;  and  that  it  cannot  legally  incur 
any  obligations  to  secure  the  necessary  funds  in  view  of  the 
existing  municipal  indebtedness;  and  the  complaint,  there- 
fore, claims  that  the  city  has  no  right  or  power  to  acquire  the 
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waterworks  plant  under  the  franchise,  and  prays  that  the  city 
be  perpetually  restrained  from  further  prosecuting  the  pro- 
ceeding for  the  appointment  of  appraisers,  or  from  taking, 
as  it  threatens  to  do,  any  other  steps  to  acquire  the  water- 
works plant    The  city  has  entered  a  general  demurrer  to  this 
complaint.    Plaintiff  obtained  an  order  in  the  action  requir- 
ing defendant  to  show  cause  why  it  should  not  be  restrained, 
during  the  pendency  of  this  action,  from  proceeding  with  the 
arbitration.     By  the  same  order  all  proceedings  were  re- 
strained until  such  application  was  heard.    Upon  the  hearing 
of  this  application  for  a  preliminary  injunction  the  city 
caused  the  affidavit  of  James  Wickham,  its  city  attorney,  to  be 
filed  in  opposition,  and  after  a  hearing  the  court  made  an  or- 
der denying  the  application  and  vacating  that  part  of  the  or- 
der which  restrained  further  proceedings  up  to  the  time  of 
such  hearing.     Thereupon  plaintiff,  under  sec.  3061,  Stats. 
1898,  made  application  to  the  circuit  court  for  a  continuance, 
during  the  pendency  of  an  appeal  to  this  court  from  this  or- 
der denying  the  preliminary  injunction,  of  that  part  of  the 
order  temporarily  restraining  defendant,  and  for  an  order 
fixing  the  amount  of  the  undertaking  it  should  give  on  such 
application.     Under  this  application  the  court  ordered  that 
the  amount  of  the  undertaking  be  in  the  sum  of  $10,000,  and 
that,  upon  the  giving  of  such  undertaking,  the  temporary  re- 
straining order  theretofore  made,  restraining  proceedings  dur- 
ing the  pendency  of  the  application  for  a  preliminary  injunc- 
'  tional  order,  be  continued  in  force  until  the  action  should  be 
determined,  unless  defendant,  at  some  time  during  the  pend- 
ency of  the  appeal,  should  give  an  undertaking  in  the  pre- 
scribed form  and  manner  in  the  sum  of  $5,000  to  perform 
and  abide  by  any  final  judgment  rendered  in  plaintiff's  f  avoir, 
and  in  case  defendant  should  so  give  this  undertaking,  then 
the  order  restraining  proceedings  during  the  pendency  of  the 
appeal  should  thereafter  cease  to  be  effective.    The  defendant 
thereafter  gave  the  undertaking  in  the  sum  of  $5,000  as  pr^e- 
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scribed.  After  the  appeal  was  perfected  plaintiff  obtained 
an  order  from  this  court  restraining  defendant  from  taking 
any  further  steps  in  the  arbitration  proceedings  during  the 
pendency  of  this  appeal. 

For  the  appellant  there  was  a  brief  by  W.  F.  Bailey,  attor- 
ney, and  Winkler,  Flanders,  Smith,  Bottum  &  Faavcett,  of 
counsel,  and  a  separate  brief  signed  also  by  F.  C.  Winkler,  of 
counsel,  and  oral  argument  by  Mr.  Winkler  and  Mr.  Bailey. 

James  Wickham,  for  the  respondents. 

Siebeckee,  J.  The  grounds  presented  for  reversal  of  the 
order  of  the  court,  which  denies  plaintiff's  application  for  a 
temporary  injunction,  are,  that  if  defendant  be  permitted  to 
proceed  with  the  arbitration  under  the  right  alleged  to  be  un- 
der and  pursuant  to  the  franchise  it  will  create  a  cloud  upon 
plaintiff's  title  to  the  waterworks  plant,  and  compel  plaintiff 
to  incur  great  and  unnecessary  expense  in  connection  with 
such  proceedings  during  the  pendency  of  the  action,  and  sub- 
ject it  to  great  annoyance  and  vexation  in  such  proceedings 
and  in  the  management  and  enjoyment  of  its  property,  and 
also  subject  it  to  a  multiplicity  of  actions.  Appellant's  coun- 
sel frankly  meet  the  question  and  concede  that  the  trial  court's 
refusal  to  grant  the  relief  asked  for  cannot  be  attacked  unless 
the  record  discloses  "a  reasonable  probability  of  plaintiff's 
ultimate  success,"  and  that  the  refusal  to  grant  the  injunc- 
tion "will  render  futile,  in  considerable  degree,  the  judgment 
sought,  or  cause  serious  and  irreparable  injury  to  [the] 
party."  De  Pauw  v.  Oxley,  122  Wis.  656,  659,  100  K  W. 
1028.  The  question  is  therefore  presented:  Will  plaintiff 
suffer  serious  and  irreparable  injury,  or,  in  the  event  of  its 
final  success  in  the  action,  will  any  judgment  it  seeks  become 
fruitless  in  material  and  substantial  respects,  if  the  defendant 
should  proceed  with  the  arbitration  as  it  threatens  to  do  un- 
less restrained  by  the  court  %  We  will  consider  the  questions 
upon  the  assumption  that  the  complaint  states  facts  sufficient 
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to  constitute  a  cause  of  action,  though  we  do  not  pass  opinion 
•on  this  question  and  reserve  it  as  undetermined. 

It  is  contended  that  the  prosecution  to  completion  of  the  ar- 
bitration for  the  valuation  of  the  waterworks  plant  will  cre- 
ate a  cloud  upon  plaintiff's  title  and  thereby  invade  plaintiff's 
right  to  the  enjoyment  of  this  property.  We  are  unable  to 
perceive  in  what  respect  the  arbitration  can  so  affect  plaintiff, 
and  no  particulars  are  suggested  whereby  the  arbitration  can 
substantially  interfere  with  its  rights  and  its  enjoyment  of 
the  property  and  make  them  materially  different  from  any- 
thing that  existed  before  the  arbitration  was  instituted.  No 
right  other  than  such  as  theretofore  existed  is  asserted  or 
•claimed.  The  proceeding  is  simply  an  assertion  of  a  right 
claimed  by  the  defendant  under  the  contract,  and,  if  legal, 
this  was  as  effectual  and  as  valid  a  claim  before  the  arbitra- 
tion as  subsequent  thereto. 

Again,  it  is  claimed  that  if  the  arbitration  be  proceeded 
with  the  plaintiff  will  be  subjected  to  great  annoyance  and 
vexation  in  the  proceeding  and  in  the  management  and  en- 
joyment of  the  plant.  We  are  again  led  to  inquire  whether 
there  is  any  substantial  ground  of  complaint  alleged  here. 
It  may  be  true  that  an  appraisement  will  compel  plaintiff  to 
participate  in  the  proceedings  to  bring  about  a  correct  valua- 
tion, and  require  that  it  devote  time  and  attention  to  the  ac- 
complishment of  such  a  result,  yet  such  an  imposition  cannot 
be  regarded  as  an  annoyance  and  vexation  to  plaintiff's  legal 
rights  for  which  it  has  no  redress  because  of  irreparable  in- 
jury. The  annoyance  incident  to  the  determination  of  the 
rights  of  the  parties  under  the  franchise  is  in  no  sense  re- 
garded as  a  ground  for  the  equitable  relief  sought 

It  is  furthermore  claimed  that,  if  defendant  actually  pro- 
ceeds with  the  arbitration,  then  plaintiff  will  necessarily  be 
compelled  to  incur  great  expense  in  connection  therewith. 
This  claim  is  undoubtedly  well  founded,  but  we  are  unable  to 
find  in  it  a  justifiable  ground  for  this  equitable  relief.  Un- 
less it  appears  that  the  imposition  of  such  expense  will  do 
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irreparable  injury,  defendant  cannot  be  restrained  from  tak- 
ing necessary  steps  to  enforce  an  alleged  right  under  an  ad- 
mitted contract  simply  because  its  acts  will  impose  expense 
on  the  plaintiff.    As  this  court  has  declared: 

"An  injury  is  irreparable  when  it  is  of  such  a  nature  that 
the  injured  party  cannot  be  adequately  compensated  therefor 
in  damages,  or  when  the  damages  which  may  result  therefrom 
cannot  be  measured  by  any  certain  pecuniary  standard."  Wil- 
son v.  Mineral  Paint,  39  Wis.  160. 

Whatever  damages  may  be  incurred  by  way  of  expense  and 
services  in  connection  with  the  arbitration  can  readily  be 
measured  by  a  pecuniary  standard  and  adequately  compen- 
sated. We  discover  no  ground  that  entitles  plaintiff  to  the 
temporary  injunction. 

Should  defendant  elect  to  proceed  with  the  arbitration  dur- 
ing the  pendency  of  this  action,  it  seems  just  and  appropriate 
that  defendant  should  be  required  to  secure  the  payment  of 
any  bill  of  expense  which  plaintiff,  should  it  finally  succeed 
in  this  action,  may  reasonably  incur  in  connection  with  the 
arbitration  proceeding.  To  accomplish  this,  the  circuit  court 
should  grant  an  order  restraining  defendant  from  proceeding 
with  the  arbitration  unless  the  defendant,  at  some  time  dur- 
ing the  pendency  of  the  action,  give  an  undertaking  with  suf- 
ficient sureties,  in  a  sum  specified  by  the  court,  to  indemnify 
plaintiff  for  the  payment  of  all  reasonable  expenses  incurred 
by  it  in  such  arbitration,  and  upon  the  giving  of  such  under- 
taking by  the  defendant  the  temporary  order  should  be 
deemed  vacated  and  no  longer  effective  for  any  purpose.  As 
to  the  amount  of  such  an  undertaking,  we  are  of  the  opinion 
that  $5,000  would  be  reasonable. 

We  must  therefore  reverse  the  order  appealed  from  and  di- 
rect that  the  court  grant  an  order  as  above  indicated.  The 
restraining  order  of  this  court  will  continue  in  force  until  the 
circuit  court  enters  the  order  as  herein  directed. 

By  the  Court. — It  is  so  ordered. 
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Schwantes,  Plaintiff  in  error,  vs.  The  State,  Defendant 

in  error. 

January  IS— January  SO,  1906. 

(1)  Jurors:  Qualifications:  Aliens:  Exceptions:  Waiver.  (2-6)  Cop- 
pus  delicti:  Circumstantial  evidence,  sufficiency,  competency,  and 
weight.  (6,  7)  Reasonable  doubt.  (8-12)  Witnesses:  Cross-ex- 
amination: Impeachment:  Competency.  (13-16)  Opinion  evi- 
dence. (17,  18)  Homicide.  (6,  7,  19,  20)  Instructions  to  jury. 
• 

Frank  Schwantes,  aged  about  thirty-two  years  at  the  time  of 
the  principal  event  here  mentioned,  and  William  Klokow  and 
wife,  then  about  sixty-five  years  of  age,  were  close  acquaintances 
for  over  eighteen  years.    After  residing  for  five  years  prior  to 
such  event  about  three  quarters  of  a  mile  apart  on  farms,  they 
made  a  contract  whereby  the  Klokows  conveyed  their  belongings 
to  Schwantes,  reserving  a  home  on  their  farm,  and  the  latter 
agreed  to  furnish  them  certain  specified  amounts  of  money  and 
other  articles  annually  for  their  support  and  care  in  case  of 
sickness,  securing  the  obligation  on  his  farm  and  the  one  thus 
obtained.    The  arrangement  soon  became  so  intolerable  that  all 
determined  to  avoid  It  in  some  manner.    They  negotiated  to 
that  end  upon  the  basis  of  a  sale  by  the  Klokows,  to  a  point  of 
substantial  agreement    In  the  morning  of  the  day  Schwantes 
purposed  making  preparation  to  pay  the  Klokows,  he  was  noti- 
fied that  they  would  not  trade  as  expected.    Thereafter  during 
such  day  he  spent  the  greater  part  of  his  time  in  making  visits 
to  the  home  of  the  Klokows  and  removing  property  therefrom 
to  their  annoyance.    On  his  last  visit  they  were  not  found  at 
home,  giving  rise  to  the  belief  that  they  had  gone,  to  put  into 
execution  a  previous  threat  to  foreclose  their  mortgage.    T  ore- 
after  about  dark  they  were  at  home  and  in  their  usual  state  of 
health.     They  were  not  accustomed  to  be  away  from  home 
nights.    Before  morning  the  house  was  destroyed  by  fire  and. 
they  disappeared.    Suspicion  pointed  to  Schwantes  as  the  cause. 
His  conduct  soon  changed  suspicion  to  belief.    An  Investigation 
of  the  remains  of  the  fire  developed  the  presence  therein  of  por- 
tions of  one  or  more  human  bodies.    Such  proceedings  were 
then  had  that  in  due  course  Schwantes  was  convicted  of  having 
murdered  the  Klokows,  the  evidence  being  wholly  circumstso*- 
tlal. 
1.  If  an  alien  serves  on  a  jury  without  objection  being  seasonably 
made  and  Insisted  upon,  his  incompetency  is  thereby  waived 
whether  the  case  is  civil  or  criminal. 
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2.  The  elements  of  carpus  delicti  may  be  established  by  circum- 
stantial the  same  as  by  direct  evidence. 

8.  Evidentiary  circumstances  relied  upon  and  essential  to  establish 
any  necessary  element  in  a  criminal  prosecution  must,  in  order 
to  be  efficient,  be  shown  to  exist  to  the  satisfaction  of  the  jury 
with  the  same  degree  of  certainty  as  the  ultimate  object  of  in- 
quiry is  required  to  be  to  warrant  a  finding  in  the  affirmative. 

4.  Whether  any  particular  evidentiary  circumstance  claimed  to  exist 

tends,  in  any  reasonable  view,  to  prove  any  element  essential  to 
the  success  of  a  criminal  prosecution,  is  a  matter  to  be  decided 
by  the  court  on  the  voir  dire  and  its  conclusion  cannot  be  dis- 
turbed, unless  shown  to  be  clearly  wrong. 

5.  The  weight  of  evidentiary  circumstances  is  wholly  for  the  jury* 

If,  in  their  judgment,  they  point  to  the  existence  of  the  main 
object  of  search  so  strongly  as  to  establish  its  existence  to  a 
moral  certainty,  they  should  find  accordingly  the  same  as  in' 
case  of  belief  to  a  like  degree  of  certainty  produced  by  direct 
evidence. 

6.  In  a  criminal  prosecution  the  jury  may  be  instructed  that  they 

should  acquit  the  accused,  unless  the  evidence  in  their  judg- 
ment so  strongly  establishes  his  guilt  as  to  exclude  every  rea- 
sonable theory  based  thereon  of  innocence.  The  instruction* 
applies  as  well  to  direct  as  to  circumstantial  evidence,  and 
should  not  be  given  in  a  way  to  suggest  infirmity  as  regards, 
the  latter. 

7.  If  the  evidence  in  a  criminal  prosecution  is  susceptible  of  pro- 

ducing belief  of  guilt  beyond  every  reasonable  doubt,  and  they 
find  accordingly,  their  decision  cannot  be  successfully  chal- 
lenged because  in  the  judgment  of  others  the  evidence  is  only 
susceptible  of  producing  belief  of  guilt  to  a  less  and  insuffi- 
cient degree  of  certainty. 

8.  Cross-examination  of  a  party  for  the  purpose  of  discrediting  his 

evidence  is  governed  by  the  same  rules  as  that  of  any  other 
witness. 
$.  Matters  utterly  irrelevant  cannot  be  inquired  into  on  cross-exam- 
ination, even  for  the  purposes  of  Impeachment 

10.  Questions  on  cross-examination  are  not  relevant  for  the  pur- 
poses of  impeachment,  unless  it  would  be  competent  to  prove 
the  existence  of  the  circumstance  suggested  by  the  questions 
otherwise,  upon  a  proper  foundation  being  laid  therefor,  where 
one  is  required. 

U.  Questions  on  cross-examination  in  regard  to  merely  imaginary 
circumstances  with  no  reasonable  ground  to  expect  favorable 
answers,  or  to  be  able  to  impeach  the  answers,  are  improper, 
and  when  permitted  against  objection  to  an  extent  liable  to 
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prejudice  the  jury  as  to  the  truth  of  the  matter  In  hand,  it  is 
harmful  error. 

12.  Where  the  wife  of  a  party  acts  as  his  agent  in  respect  to  any 

matter  material  to  be  established  in  a  Judicial  proceeding, 
either  respecting  the  particular  subject  of  Inquiry  or  a  mere  evi- 
dentiary fact  in  respect  thereto,  she  is  a  competent  witness 
for  her  husband  as  to  everything  done  by  her  within  the  scope 
of  such  agency. 

13.  The  scope  of  opinion  evidence  is  not  limited  by  the  technical 

meaning  of  the  term  "science,  art,  or  skill."  It  extends  to  and 
Includes  every  subject  in  respect  to  which  one  may  acquire 
special  knowledge. 

14.  The  preliminary  questions  respecting  opinion  evidence,  i.  e.  that 

of  the  competency  of  the  witness  and  that  of  whether  the  sub- 
ject is  within  the  scope  of  opinion  evidence,  are  in  the  field  of 
competency,  in  which  the  judgment  of  the  trial  court  is  con- 
clusive, unless  shown  to  be  clearly  wrong. 

15.  Opinion  evidence  as  to  a  matter  of  common  knowledge  is  not 

permissible,  though  not  necessarily  prejudicial. 

16.  A  person  of  mature  years  may,  regardless  of  whether  he  took 

note  of  the  matter  by  a  clock  or  watch,  testify  from  his  best 
Judgment  as  to  the  time  of  day  of  any  particular  circumstance 
happening  under  his  observation,  or  the  time  occupied  by  the 
occurrence. 

17.  In  case  of  a  prosecution  for  criminal  homicide  where  the  body 

of  the  victim  was  destroyed,  it  is  not  necessary  to  a  conviction 
to  establish  beyond  a  reasonable  doubt  the  precise  means  by 
which  death  was  produced. 

18.  In  respect  to  whether  death  was  produced  by  criminal  means 

it  is  proper  to  instruct  the  jury  that  they  are  permitted  to  con- 
sider any  cause  other  than  that  charged,  which  may  in  any 
reasonable  probability  have  acted  in  the  matter,  such  as  suicide 
or  accident,  or  the  act  of  some  person  other  than  the  accused. 

19.  A  trial  court  is  permitted  to  instruct  the  jury  as  to  a  particu- 

lar matter,  calling  attention  to  part  of  the  evidence  on  each 
side  in  respect  thereto,  not  giving  undue  prominence  to  any 
thereof,  and  coupling  the  same  with  an  admonition  that  the 
particular  evidence  referred  to,  and  all  other  evidence  bearing 
on  the  question,  should  be  considered. 

20.  The  trial  court  in  a  criminal  prosecution  may  by  appropriate 

language  admonish  the  jury  to  proceed  to  the  discharge  of  their 
duty  bearing  in  mind  the  importance  of  the  result  to  the  public 
and  the  accused  as  well. 
[Syllabus  by  Marshall,  J.] 
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Ebbob  to  review  a  judgment  of  the  circuit  court  for  Mara- 
thon' county:  James  O'Neill,  Judge.    Affirmed. 

On  the  11th  day  of  November,  1901,  during  such  term  the 
plaintiff  in  error,  in  due  form  of  law,  was  adjudged  guilty  of 
murder  in  the  first  degree, — in  that  on  the  14th  day  of  No- 
vember, 1900,  at  such  county,  with  malice  aforethought  he 
took  the  life  of  William  Klokow  and  Ernestina  Klokow,  his 
wife, — and  was  in  due  form  sentenced  to  be  punished  by  con- 
finement at  hard  labor  in  the  state  prison  at  Waupun,  Wis- 
consin, during  his  natural  life.  Subsequently  a  writ  of  error 
was  sued  out  of  this  court  for  a  removal  of  the  cause  to  this 
jurisdiction  for  review  as  to  alleged  errors  duly  preserved  for 
that  purpose.  The  history  of  the  case  will  be  given  in  the 
opinion. 

For  the  plaintiff  in  error  the  cause  was  submitted  on  the 
brief  of  Bump,  Marchetti  &  Bump,  attorneys,  and  Franklin 
E.  Bvmp,  of  counsel    They  contended,  inter  alia,  that  being 
a  capital  case  it  was  not  competent  for  the  defendant's  coun- 
sel to  waive  the  fact  that  one  of  the  jurors  was  not  a  citizen, 
and  it  was  error  for  the  court  to  deny  defendant's  motion  for 
a  new  trial  because  of  the  alienage  of  said  juror.    State  v. 
Vogel,  22  Wis.  471 ;  Shumaher  v.  State,  5  Wis.  324.  If  a  de- 
fendant in  a  capital  case  can  waive  the  absolute  disqualifica- 
tion of  alienage,  he  can  waive  trial  by  jury  entirely.  This  he 
is  not  permitted  to  do,  after  a  plea  of  not  guilty,  in  the  absence 
of  an  express  statute.  State  v.  Lockwood,  43  Wis.  403 ;  In  re 
Staff,  63  Wis.  285 ;  Mays  v.  Comm.  11  Va.  L.  J.  88 ;  State  v. 
Worden,  46  Conn.  349 ;  Cancemi  v.  People,  18  N.  Y.  128, 
136;  Morgan  v.  People,  136  111.  161,  26  N.  E.  651;  Harris 
v.  People,  128  HI.  585,  21  N.  E.  563 ;  King  v.  State,  87 
Tenn.  304,  3  L.  R.  A.  210,  211,  n. ;  Gore  v.  State,  52  Ark. 
285,  5  X.  R.  A  832,  836,  n. ;  Brovm  v.  People,  20  Colo.  161, 
36  Pac  1040. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney Genercd  and  A.  C.  Titus,  assistant  attorney  general,  and 
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Need  Brown,  of  counsel,  and  oral  argument  by  Mr.  Brown 
and  Mr.  Titus.  They  contended,  inter  alia,  that  the  objection 
of  the  defendant  to  the  jury  was  not  well  taken  and  that 
whatever  irregularities  there  might  be  could  be  waived  as  in 
other  cases.  In  re  Roszcynialla,  99  Wis.  534;  Rowan  v. 
State,  30  Wis.  129;  Bonneville  v.  State,  53  Wis.  680;  Will- 
iams v.  State,  61  Wis.  281,  292 ;  Miller  v.  State,  25  Wis.  384 ; 
Reynolds  v.  U.  S.  98  U.  S.  145 ;  Stewart  v.  State,  15  Ohio  St 
155;  Kmgen  v.  State,  46  Ind.  132;  Groy  v.  State,  32  Ind. 
384;  People  v.  Webb,  38  Cal.  467;  State  v.  Glass,  50  Wis. 
218 ;  Dickerson  v.  State,  48  Wis.  288 ;  People  v.  Kettey,  47 
Cal.  125;  People  v.  Gibbons,  43  Cal.  557;  State  v.  Went- 
worth,  65  Me.  234;  State  t\  Polsen,  29  Iowa,  133;  Sarah  v. 
State,  28  Ga.  576 ;  Emery  v.  State,  101  Wis.  627,  645.  The 
corpus  delicti  might  be  established  by  circumstantial  evidence. 
Stocking  v.  State,  7  Ind.  826;  State  v.  Williams,  7  Jones- 
(N.  C.)  446;  McCuUoch  v.  State,  48  Ind.  109;  Comm.  v. 
Webster,  6  Cush.  295;  State  v.  Dickson,  78  Mo.  43S ;  Smith 
v.  Comm.  21  Gratt.  809;  Rvlojf  v.  People,  18  N.  Y.  179; 
State  v.  Brown,  1  Mo.  App.  86 ;  U.  S.  v.  Williams,  1  Cliff.  5  ; 
State  v.  German,  54  Mo.  526,  530 ;  Wilson  v.  State,  43  Tex. 
472.  Circumstantial  evidence  need  not  exclude  every  possi- 
bility of  defendant's  innocence.  Fmdlay  v.  State,  5  Blackf • 
576,  36  Am.  Dec  657;  Sumner  v.  State,  5  Blackf.  579,  3« 
Am.  Dec.  561 ;  Comm.  v.  Goodwin,  14  Gray,  55,  57 ;  People 
v.  Williams,  32  Cal.  280,  283 ;  People  v.  Lambert,  5  Mich. 
349,  367;  Martin  v.  State  (S.  C.)  25  S.  E.  118;  Comm- 
v.  Johnson,  162  Pa.  St  63,  29  Atl.  280;  State  v.  Smith,  & 
Wash.  391,  87  Pac.  491. 

Mabshall,  J.  '  The  following  circumstances  appear  con- 
clusively from  the  record  without  controversy,  or  there  is  evi- 
dence tending  to  establish  the  same:  William  Klokow  ancl 
Ernestina  Klokow  were  foreign  born.  They  were  Germans 
of  humble  degree.    They  settled  on  the  northeast  quarter  of 
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the  northeast  quarter,  of  section  3,  town  26,  range  2  east,  in 
Marathon  county,  Wisconsin,  about  the  year  1883,  and  there 
resided  until  the  14th  day  of  November,  1900.    The  last  seen 
of  them  while  living,  so  far  as  known,  was  on  the  evening  of 
that  day.     Their  remains  were  subsequently  discovered  as 
hereinafter  indicated.     They  made  improvements  on  their 
land,  fitting  the  same  for  a  moderately  comfortable  country 
homestead  for  humble  people  of  their  class.    They  lived  alone 
and  rarely  went  away  from  their  farm.    Their  uniform  cus- 
tom was  to  be  at  home  nights,  and  to  retire  early  after  dark. 
For  a  considerable  period  of  time  prior  to  the  day  named,  the 
buildings  on  the  place  consisted  of  a  log  house,  a  barn  of  con- 
siderable size  located  a  short  distance  northwesterly  thereof, 
a  small  horse  barn,  a  fair-sized  barn  for  small  stock,  a  granary 
and  wagon  shed,  and  one  or  two  other  small  structures,  all  the 
outbuildings  being  located  at  convenient  distances  from  the 
house  and  in  westerly  ranges  therefrom.     The  house  faced 
the  east  with  the  front  part  about  103  feet  from  the  highway 
on  the  east  line  of  the  forty.    The  body  of  the  house  was  six- 
teen by  twenty  feet.    It  was  constructed  of  hewed  logs  to  the 
height  of  about  twelve  feet,  made  tight  at  the  points  of  union 
between  the  logs  with  clay  mud.    The  roof  and  gables  of  the 
house  were  of  boards  and  shingles  and  timber  supports.    The 
cellar  was  curbed  with  logs.    On  the  back  part  of  the  house 
there  was  a  lean-to  made  of  lumber,  used  for  a  summer 
kitchen  during  a  portion  of  the  year,  and  otherwise  as  a  wood- 
shed and  storehouse.    The  house  was  whitewashed  inside  and 
out  and  there  was  considerable  clay  mud  used  in  its  construc- 
tion inside,  particularly  in  the  ceiling.    In  the  northeast  cor- 
ner there  was  a  small  bedroom  used  by  the  Klokows  for  their 
sleeping  apartments.     In  the  northwest  corner  there  was  a 
small  pantry.    The  attic  part  of  the  house  was  reached  from 
the  inside  by  a  ladder.    There  was  a  front  door  about  midway 
on  the  front  side  of  the  house  and  a  window  on  each  side,  one 
opening  into  the  bedroom  and  the  other  into  the  living  room. 
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There  was  a  back  door  opening  into  the  woodshed  and  one 
from  the  woodshed  to  the  outdoors.    There  was  a  window  on 
the  north  side  of  the  house  opening  from  the  pantry,  and  one 
at  the  south  side  opening  into  the  living  room,  and  one  on  the 
back  part  of  the  shed.    There  was  a  cook  stove  located  a  few 
feet  southeasterly  of  the  door  opening  into  the  bedroom  and 
about  midway  of  the  house  east  and  west  and  in  a  line  with 
the  front  door.     There  was  a  box  stove  used  as  a  heater  to- 
wards the  southerly  side  of  the  house  and  in  a  line  with  the 
cook  stove,  the  pipe  from  the  heater  being  connected  with  the 
pipe  from  the  cook  stove,  thence  into  the  chimney.     Both 
stoves  were  customarily  used  at  the  time  of  year  of  the  occur- 
rence in  question.     The  box  stove  was  somewhat  imperfect. 
The  door  would  not  stay  closed  securely  by  the  ordinary  fast- 
enings.   A  brace  was  used  to  remedy  that.    The  door  had  been 
known  to  unexpectedly  come  open  and  allow  coals  of  fire  to 
escape  to  the  floor.     The  bed  in  which  the  old  people  slept 
was  so  located  that  one  standing  outside  of  the  house  at  the 
window  could  readily  see  the  occupants,  if  there  were  such 
and  the  window  was  not  curtained.    Mrs.  Klokow  at  the  time 
of  her  disappearance  was  about  sixty-four  and  her  husband 
about  sixty-five  years  of  age.    She  was  in  fairly  good  health 
for  one  of  her  years  and  able  to  perform  pretty  hard  work 
indoors  and  out,  which  she  customarily  did.    He,  some  years 
before  his  disappearance,  had  a  stroke  of  apoplexy  of  a  seri- 
ous character  from  which  he  did  not  thereafter  wholly  recover. 
It  affected  his  bodily  strength  and  impaired  him  mentally. 
East  of  the  Klokow  place  in  a  direct  line  a  little  over  threo 
quarters  of  a  mile,  for  some  five  years  before  the  disappear- 
ance, the  accused  resided.     The  distance  between  the  two 
places  by  way  of  the  highway  was  about  one  mile  and  a  quar- 
ter.   The  route  of  travel  lay  north  from  the  home  of  the  ac- 
cused nearly  a  quarter  of  a  mile,  thence  west  three  quarters 
of  a  mile,  thence  south  about  fifty-two  rods.      There  was 
little  or  no  travel  along  this  road  from  the  direction  of  tKo 
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home  of  the  accused,  except  by  himself  and  family  and  such 
persons  as  had  occasion  to  go  to  or  from  his  place.    The  road 
was  not  extended  east  of  his  home.     Small  brush  and  trees 
to  some  extent  obscured  the  view  of  the  Klokow  buildings 
from  the  home  of  the  accused,  though  they  could  be  seen 
therefrom.     A  little  northwest  of  the  Klokow  home,  about 
1,057  feet  therefrom,  and  on  the  north  side  of  the  highway 
which  lay  on  the  north  side  of  the  Klokow  land,  was  the  home 
of  August  Schwantes.    That  was  about  thirty-two  rods  from 
where  the  road  turned  east  going  from  the  Klokows  toward 
the  home  of  the  accused.     The  home  of  August  Schwantes 
was  so  located  that  the  end  of  the  Klokow  house  was  visible 
therefrom,  the  rest  of  the  house  being  obscured  by  KlokoVs 
large  barn.    West  of  the  former's  home  and  on  the  same  side 
of  the  road,  about  half  a  mile  in  a  direct  line  from  the  Klokow 
place,  was  the  home  of  Fred  Schwantes.    Further  west  at  a 
point  about  three  quarters  of  a  mile  from  the  Klokow  place 
and  in  a  direct  line  therefrom  about  700  feet  north  of  a  direct 
line  east  was  located  the  home  of  J.  A.  Buttiers.     Still  fur- 
ther west,  about  one  quarter  of  a  mile,  were  the  homes  of  H. 
Schwantes,  F.  Korth,  and  one  Schilling.    There  were  homes 
of  some  other  settlers  within  easy  reach  of  the  Klokow  place 
and  that  of  the  accused.    The  lay  of  the  country  between  the 
Klokow  place  and  the  others  mentioned  was  uniformly  level, 
and  where  not  cultivated  it  was  wooded  with  a  light  growth 
of  brush  and  small  timber.     The  conditions  were  such  that 
from  the  August  •  Schwantes  place,  as  before  indicated,  the 
Klokow  place  was  in  plain  sight.     It  could  also  be  quite 
plainly  seen  from  the  Butters  place  and  from  Korth's  place. 
To  summarize  the  physical  situation  above  indicated,  one 
standing  at  the  Klokow  place  looking  directly  east,  the  line  of 
sight  being  partly  obstructed  by  small  brush  and  trees,  would 
have  the  home  of  the  accused  in  view  at  a  distance  away  of 
three  quarters  of  a  mile.    Turning  so  as  to  look  northwesterly 
and  along  the  east  end  of  the  Klokow  large  barn,  one  would 
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have  the  August  Schwantes  place  in  sight  a  little  over  1,000 
feet  distant  Turning  further  to  the  west  so  as  to  look  nearly 
in  a  direct  line  northwest,  the  home  of  Fred  Schwantes,  lo- 
cated nearly  one-half  mile  away,  tfre  line  of  sight  being  inter- 
rupted somewhat  by  small  brush  and  timber,  could  be  seen. 
Turning  still  further  to  the  left,  the  line  of  sight  would  inter- 
cept the  home  of  H.  Schwantes  one  mile  distant.  Continuing 
the  turn  to  the  left  so  as  to  look  nearly  west,  the  line  of  sight 
would  then  be  interrupted  by  the  home  of  J.  A.  Butters,  which 
could  be  seen  over  the  tops  of  small  trees.  About  three  quar- 
ters of  a  mjle  further  on  in  a  direct  line  to  a  distance  of  about 
one  mile  from  the  point  of  sight  the  Schilling  place  was  lo- 
cated. Further  turning  to  the  left  so  as  to  look  directly  west, 
the  line  of  sight  would  be  cut  at  a  point  about  one  mile  from 
the  point  of  observation  by  the  Korth  home,  from  which  over 
the  tops  of  small  trees  the  Klokow  place  could  be  seen.  Within 
the  ranges  mentioned  there  was  located  the  home  of  Charles 
Cramer,  one  and  one-half  miles  distant,  and  some  others. 
The  accused  at  the  time  of  the  disappearance  mentioned  was 
thirty  years  of  age.  He  had  been  married  several  years.  His 
family  consisted  of  a  wife  and  three  children.  His  acquaint- 
ance with  the  Klokows  covered  the  entire  period  of  their  resi- 
dence in  Marathon  county.  He  had  been  for  several  years 
one  of  their  most  intimate  neighbors.  They  visited  back  and 
forth  frequently  and  exchanged  work.  Sometime  prior  to 
the  15th  day  of  September,  1900,  it  occurred  to  Mr.  Klokow, 
by  reason  of  his  declining  years  and  infirmities,  that  it  was 
best  to  use  his  property  so  as  to  provide  for  the  keep  of  him- 
self and  wife  during  the  rest  of  their  days  without  his  con- 
tinuing to  work  the  farm.  He  then  had  the  forty  acres  men- 
tioned with  the  improvements  thereon,  the  crops  produced  or* 
growing  for  the  season  of  1900,  consisting  of  hay  and  grain, 
a  fair  supply  of  farm  machinery,  a  span  of  horses,  and  some 
cattle,  hogs,  and  sheep.  He  discussed  the  subject  of  the  dis- 
position of  his  property  with  the  accused  on  several  occasions, 
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the  mutual  intentions  being  that  the  latter  should  in  some 
way  acquire  the  place,  if  a  satisfactory  agreement  could  be 
reached  and  thereby  the  old  people  be  provided  for.     During 
all  of  the  negotiations  leading  up  to  the  final  conclusion  the 
Klokows  were  not  advised  by  any  one,  save  the  accused.    The 
first  talk  related  to  a  sale  of  the  place  outright.     Negotiations 
to  that  end  covered  quite  a  period  of  time,  during  which  the 
accused  declined  to  give  the  Klokows  the  consideration  they 
-sought  to  obtain.     The  property  was  incumbered  by  $250 
as  to  the  realty  and  a  small  sum  as  to  the  personalty.     An 
agreement  was  finally  reached  between  the  parties,  in  a  gen- 
eral way,  for  the  accused  to  take  over  the  property,  the 
Klokows  reserving  the  right  to  a  home  thereon  during  the 
residue  of  their  lives,  and  the  accused  agreed  to  render  to 
them  each  year  certain  moneys,  groceries,  and  other  articles 
for  their  support.     Whereupon  the  accused  and  his  wife  and 
the   Klokows  visited  the  office  of  Mr.   Edw.  J.  Hahn,  in 
Marshfield,  Wisconsin,  for  the  purpose  of  settling  the  details 
•of  their  arrangement  and  having  the  same  executed  in  writing. 
The  matter  was  not  concluded  on  the  first  visit,  but  on  one 
made  the  succeeding  day  all  of  the  Klokow  property  by  appro- 
priate conveyance  was  transferred  to  the  accused.    An  agree- 
ment was  entered  into  securing  to  the  Klokows  the  use  of  the 
dwelling  house  during  their  natural  lives  and  one  acre  of  land 
in  connection  therewith,  some  stable  accommodations,  and 
each  year  a  stipulated  amount  of  money,  provisions,  and  other 
articles  for  their  support,  and  certain  care,  specified,  in  case 
of  sickness.     A  bond  was  entered  into  by  the  accused  to  se- 
<jure  the  performance  of  his  agreement  and  all  was  secured 
by  a  mortgage  upon  the  real  estate  conveyed  and  upon  the 
farm  owned  by  him.  Very  soon  after  this  transaction  the  rela- 
tions between  the  parties  began  to  be  unpleasant*  The  women 
were  active  participants  in  the  trouble.     The  matter  became 
:a  subject  of  neighborhood  talk,  which  displeased  the  accused. 
His  conduct  toward  the  old  people,  from  their  standpoint, 
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was  unreasonably  harsh  and  wrongful.     It  greatly  irritated 
them.     They  claimed  that  he  did  not  provide  for  them  as 
agreed.     On  his  part  he  claimed  that  he  lived  up  to  his  agree- 
ment to  the  letter.    He  removed  the  hay  from  the  place  and 
took  away  the  horses  and  otherwise  exercised  dominion  over 
the  property  to  the  mental  disturbance  of  the  old  people. 
They  had  no  way  of  going  from  home  to  church  or  otherwise, 
except  on  foot,  which  they  were  not  accustomed  to  do.     To 
remedy  the  matter  they  were  compelled,  as  they  supposed,  to 
earn  money  to  obtain  a  horse.     By  about  sixty  days  after  the 
making  of  the  contract  the  relations  between  the  parties  be- 
came very  hostile.    There  were  frequent  disputes  and  quar- 
rels, stopping  short  of  physical  violence,  in  which  the  women 
took  an  active  part,  resulting  in  the  Klokows,  on  one  side,  de- 
termining to  recover  back  the  property  or  to  obtain  relief  in 
some  way  by  a  foreclosure  of  his  mortgage,  and  to  the  knowl- 
edge of  the  accused,  and  the  latter  determined,  if  he  could,  to 
buy  out  their  interests  for  a  money  consideration  and  end  the 
trouble  in  that  way.     He  negotiated  with  them  to  that  end, 
resulting  in  a  partial  agreement  as  he  supposed,  and  he  took 
some  steps  to  obtain  the  money  which  might  be  required.     In 
the  early  days  of  November  after  the  contract  was  made  he 
visited  an  insurance  agent,  who  prior  to  the  contract  insured 
the  buildings  for  Mr.  Klokow,  expressing  a  desire  to  have  the 
insurance  duly  transferred,  and  the  amount  increased.     He 
had  the  policy  with  him  at  that  time  and  his  attention  was 
called  to  the  fact  that  it  had  not  been  assigned  by  Klokow. 
On  the  12  th  or  13th  day  of  November  thereafter  the  agent 
received  the  policy  from  the  accused  by  mail  with  the  blank 
assignment  printed  thereon  signed  by  the'  name  of  William 
Klokow.     That  was  accompanied  by  a  request  on  the  part 
of  the  accused  to  increase  the  insurance  $275  on  the  hay  and 
some  farm  machinery.     The  accused  visited  the  Klokow  plaoo 
on  the  14th  day  of  November,  1900.    He  was  on  his  way  to 
complete  negotiations  in  regard  to  obtaining  money  to  buy  the* 
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old  people  out    It  was  in  the  morning.    He  saw  Mr.  Klokow 
and  was  informed  that  there  was  no  use  of  obtaining  the 
money  for  Mrs.  Klokow  had  made  up  her  mind  that  she  would 
not  sell.    He  returned  home  and  later  went  back,  his  wife  ac- 
companying him,  at  which  time  they  drove  the  sheep  away, 
the  Klokows  protesting.     During  the  first  trip  there  was 
talk  about  his  delivering  to  the  Klokows  some  flour.     He 
neglected  to  take  the  flour  to  them  on  the  second  trip.     He 
made  a  third  trip  in  the  afternoon,  at  which  time  he  took  the 
old  people  the  flour.     He  was  unable  to  enter  the  house,  aa 
he  claimed,  finding  both  doors  locked  and  not  being  able  to 
obtain  any  response  from  the  signals  of  his  presence.     He 
thereupon,  as  he  claimed,  put  the  flour  in  the  granary.    He 
then  loaded  up  some  lumber  which  he  knew  the  Klokows  did 
not  wish  to  have  him  remove,  and  took  the  same  to  his  place. 
The  Klokows  were  as  well  as  usual  that  day.     After  the  time 
of  the  last  visit  aforesaid,  and  in  the  edge  of  the  evening,  they 
were  at  home.     Sometime  during  the  night  following  the 
house  was  wholly  consumed  by  fire.     The  last  seen  of  the  old 
people  alive  was  as  aforesaid.     No  one  was  present  during 
the  progress  of  the  conflagration,  except  the  accused.    It  was 
not  observed  by  any  one,  so  far  as  appears,  except  him  until 
after  midnight,  when  it  was  seen  from  the  Butters  place. 
About  half-past  5  in  the  morning  the  house  was  discovered 
to  have  been  burned,  by  near  neighbors.     It  was  then  not 
wholly  consumed  though  it  was  substantially.     A  light  snow 
fell  during  the  night  in  which  the  tracks  of  some  one  were 
plainly  visible ;  indicating  that  the  person  who  made  them  did 
so  in  traveling  from  the  Klokow  place  north  to  the  turn  of 
the  road  towards  the  home  of  the  accused,  and  thence  east  on 
such  road.     He  first  came  upon  the  scene  the  day  after  the 
fire  at   7  or  8  o'clock.     He  visited  the  home  of  August 
Schwantes  and  inquired  for  the  Klokows.     He  made  no 
movement  to  examine  the  ruins  or  any  suggestion  in  that  re- 
gard.     He  visited  various  places  and  inquired  of  persona 
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there  if  they  had  seen  the  Klokows.  No  one  but  him,  so  far 
418  appears,  had  any  motive  for  destroying  them.  There  were 
many  circumstances  of  more  or  less  significance  pointing  to 
him  as  guiltily  concerned  in  their  disappearance.  He  was  soon 
suspected  in  that  regard.  He  knew  that  fact  and  that  the  sup- 
position was  that  the  remains  of  the  old  people  would  be  dis- 
covered in  the  ruins.  The  most  significant  of  such  circum- 
stances, except  those  leading  up  to  the  time  of  the  .fire,  were 
these:  A  strong  probability  that  the  fire  occurred  after  12 
o'clock,  at  a  time  when  it  was  least  liable  to  attract  attention, 
while  he  claimed  it  was  first  discovered  about,  or  just  before, 
10  o'clock  in  the  evening.  Though  he  knew  of  the  fire  and 
was  on  the  ground  by  10  o'clock  in  the  evening,  as  he  con- 
fessed, he  made  no  reasonable  efforts  to  acquaint  the  neighbors 
with  the  circumstancfe  of  the  fire  or  that  of  the  disappearance 
of  the  old  people,  and  made  no  effort  to  satisfy  himself  as  to 
their  whereabouts,  until  quite  late  on  the  following  morning. 
He  stood  around,  as  he  confessed,  while  the  building  was 
burning  and  then  went  home  and  to  bed  apparently  uncon- 
cerned as  to  their  fate.  There  was  a  light  snow  during  the 
night.  The  tracks,  evidently  of  the  accused,  indicated  that 
they  were  made  after  the  snow  fell.  In  going  to  the  fire,  as 
he  confessed,  he  proceeded  by  way  of  the  road,  a  distance  of 
about  a  mile  and  a  quarter,  instead  of  in  a  direct  line  which 
was  about  half  a  mile  nearer.  He  showed  more  interest  in 
the  subject  of  insurance  on  the  building  than  solving  the  mys- 
tery of  the  disappearance.  When  the  ruins  were  officially 
examined  to  verify  {he  supposition  that  the  remains  were 
there,  which  occurred  two  days  after  the  fire,  he  seemed  to 
shun  the  place.  When,  by  invitation  of  the  coroner,  he  visited 
the  immediate  scene  and  was  informed  of  the  vital  interest 
people  thought  he  had  in  the  matter,  particularly  because  of 
his  being  suspected  of  having  fired  the  house  and  burned  up 
the  old  people,  he  still  remained  indifferent  Though  he  was 
given  a  shovel  by  an  officer  and  requested  to  assist  in  examin- 
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ing  the  ruins  he  neglected  to  do  so  and  left  the  premises.    He 
made  no  excuse  for  his  conduct  while  there,  except  that  he 
did  not  believe  the  remains  were  in  the  ruins  but  thought  the 
Klokows  went  to  a  weaver's  living  some  eight  miles  away. 
Though  admonished  by  the  officer  to  make  search  for  them, 
if  he  thought  they  left  the  building,  he  did  not  visit  the 
weaver  mentioned,  and  later  denied  having  said  to  the  officer 
that  he  thought  they  went  to  the  weaver's,  and  denied  that 
there  was  any  such  place.    The  examination  of  the  ruins  re- 
sulted in  its  being  demonstrated  to  a  moral  certainty  that  the 
remains  of  one  or  more  human  beings  were  there.     Some- 
bones  and  some  teeth  were  found,  which  were  shown  to  have 
been  parts  of  a  human  body.     Also  a  truss  was  found,  sucfo 
as  Mr.  Klokow  was  wont  to  Wear.     The  story  of  the  accused 
from  the  first  was  that  he  was  informed  of  the  existence  of  the 
fire  by  his  wife  some  time  after  he  retired  for  the  night,  and 
about  10  o'clock ;  that  he  observed  at  once  that  it  was  in  the 
direction  of  the  Klokow  place ;  that  he  hurriedly  dressed  and 
went  to  the  scene  by  way  of  the  highway,  stopping  at  the  point 
where  the  road  turns  south,  about  thirty  rods  from  the  home 
of  August  Schwantes,  and  hollering  three  times;  that  when  he 
arrived  at  the  fire  it  had  progressed  so  far  that  he  could  not 
enter  the  house ;  that  he  remained  on  the  premises  until  about 
12  o'clock,  when  the  building  was  so  far  consumed  that  the 
outbuildings  were  substantially  out  of  danger;  that  he  then 
returned  home  and  retired ;  that  he  paid  no  further  attention 
to  the  matter  until  he  got  his  chores  done  the  next  morning, 
when  he  started  out  and  made  inquiries,  as  before  stated. 
Soon  after  the  discovery  of  the  remains,  as  aforesaid,  a  cor- 
oner's inquest  was  held,  aud  thereupon  in  due  form  of  law 
he  was  charged  with  having  maliciously  taken  the  life  of  the 
Klokows.     All  these  facts  and  others  of  a  corroborative  char- 
acter, but  by  themselves  of  minor  importance,  were  brought 
out  gbl  the  trial.    Under  instruction  by  the  court  the  jury,  as 
indicated,  decided  that  the  evidence  established  beyond  all 
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reasonable  controversy  that  the  lives  of  the  Klokows  were 
taken  by  criminal  means,  and  that  the  accused  was  the  guilty 
party.  Various  exceptions  to  rulings  made  during  the  trial 
and  after  the  verdict  were  preserved  for  consideration,  and  in 
due  form  errors  are  now  assigned  thereon,  which  will  be  con- 
sidered in  detail. 

By  an  oversight,  the  jury  as  impaneled  and  sworn  included 
an  alien.  Both  sides  were  ignorant  of  that  circumstance  un- 
til the  trial  had  proceeded  about  a  day.  The  incompetent 
juror  then  took  out  his  second  papers  and  the  trial  proceeded 
not  only  without  objection  on  the  part  of  the  accused  by  rea- 
son of  the  incident,  but  by  express  consent  given  by  his  coun- 
sel. It  was  claimed  after  verdict,  and  is  now  claimed,  that 
fatal  error  was  committed  in  that  respect  As  counsel  for 
the  state  suggest,  this  court  has  repeatedly  held  that  the  inclu- 
sion of  an  incompetent  juror  in  a  panel  duly  sworn  in  an  ac- 
tion and  service  by  such  juror  to  the  end  of  the  trial  does  not 
invalidate  the  verdict,  unless  an  objection  to  such  juror  on 
that  ground  is  seasonably  made  and  is  insisted  upon.  Other- 
wise his  participation  in  the  trial  will  be  deemed  waived. 
That  rule  applies  to  criminal  as  well  as  civil  cases.  Hog  an  v. 
•State,  36  Wis.  226;  Flyrm  v.  State,  97  Wis.  44,  72  K  W. 
373 ;  In  re  Roszcynialla,  99  Wis.  534,  75  N.  W.  167 ;  Emery 
v.  State,  101  Wis.  627,  78  N.  W.  145;  Cornell  v.  State,  104 
Wis.  527,  80  N.  W.  745. 

The  most  important  complaint,  as  it  seems  to  us,  though  not 
the  one  given  the  greatest  prominence  in  the  argument  of 
counsel  for  plaintiff  in  error,  in  order  of  presentation  at  least, 
is  that  the  verdict  is  not  sustained  by  the  evidence,  in  that 
the  corpus  delicti  was  not  established  with  the  requisite  de- 
gree of  certainty  in  any  reasonable  view  of  the  matter.  It  is 
not  contended  but  that  the  jury  were  fully  warranted  in  find- 
ing from  the  evidence  that  the  bodies  of  Mr.  and  Mrs.  Klokow 
were  destroyed  by  the  burning  of  the  house,  but  it  is  insisted, 
that  they  were  not  warranted  in  deciding  that  the  deaths  of 
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the  Klokows  were  produced  by  criminal  means.  True,  the 
evidence  to  the  jury  on  that  point  was  purely  circumstantial. 
True,  also,  it  was  the  duty  of  the  jury  to  find  in  favor  of  the 
accused,  if  in  their  judgment  there  was  any  reasonable  theory 
based  on  the  evidence  that  their  deaths  were  not  criminally 
produced.  But  the  rule  in  that  regard  applies  in  a  case  of 
direct  evidence  as  well  as  one  of  circumstantial  evidence. 
The  requisite  degree  of  certainty  to  establish  any  essential 
fact  in  a  criminal  case  is  susceptible  of  being  reached  by  one 
as  well  as  the  other,  as  this  court  in  regard  to  the  very  matter 
in  hand,  upon  careful  consideration  of  the  subject,  decided  in 
Buel  v.  State,  104  Wis.  132,  80  K  W.  78. 

In  testing  the  verdict  of  a  jury  having  no  direct  evidence 
to  support  it  as  to  the  most  essential  element  of  the  corpus 
delicti,  no  different  rule  is  involved  than  in  any  other  case, 
though  there  may  be  far  less  difficulty  in  reaching  a  conclu- 
sion that  the  verdict  was  unwarranted  when  there  is  more  or 
less  direct  evidence  on  the  point  than  otherwise.  The  field 
of  reasonable  inference  from  circumstantial  guides  is  very 
broad.  The  trial  court  must  necessarily  determine  whether 
any  particular  evidentiary  fact  by  itself  or  with  others  in  any 
reasonable  view  of  the  matter  suggests  the  existence  of  the 
one  sought  for.  Having  arrived  at  a  conclusion  in  the  affirma- 
tive on  that  point  the  field  of  jury  labor  commences  and  within 
all  reasonable  limitations  necessarily  controls  as  to  the  result. 

Wharton  in  his  work  on  Criminal  Evidence  (9th  ed.)  at 
§  10  thus  pictures  the  misunderstanding  liable  to  occur  as  to 
the  weight  of  circumstantial  evidence : 

"Much  embarrassment  has  arisen  over  the  position  ad- 
vanced by  two  eminent  text  writers,  that,  to  justify  the  infer- 
ence of  legal  guilt  from  circumstantial  evidence,  the  existence 
of  inculpatory  facts  must  be  absolutely  incompatible  with  the 
innocence  of  the  accused,  and  incapable  of  explanation  upon 
any  other  reasonable  hypothesis  than  that  of  his  guilt.  Judges, 
on  hearing  these  expressions,  have  been  apt,  in  the  hurry  of  a 
trial,  to  accept  and  apply  them ;  and  hence  have  sprung  up  a 
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series  of  dicta  to  the  effect  that  circumstantial  evidence  is  to 
be  viewed  with  distrust,  and  that,  to  justify  a  conviction  on 
circumstantial  evidence,  it  is  necessary  to  exclude  every  possi- 
ble hypothesis  of  innocence." 

As  has  been  indicated,  circumstantial  evidence  must  be  suf- 
ficiently strong  to  exclude  every  reasonable  theory  of  inno- 
cence, and  that  is  likewise  true  of  direct  evidence.  There 
should  be  no  distrust  thrown  on  the  former  even  in  regard  to 
proof  of  the  essential  elements  of  the  corpus  delicti.  If  the 
punishment  of  criminal  offenses  were  to  wait  upon  the  pro- 
duction of  direct  evidence  of  the  body  of  the  crime,  or  any 
other  element  necessary  to  conviction,  there  would  be  immu- 
nity in  that  regard  in  perhaps  the  majority  of  the  most  seri- 
ous cases  of  criminal  homicide  and  other  most  heinous  of- 
fenses. In  no  other  way  can  society  be  efficiently  protected, 
wrongs  redressed,  and  rights  protected  than  to  abide  by  what 
has  been  said.  The  instruction  to  a  jury  in  cases  of  this  kind 
often  given,  and  very  appropriately,  that  they  should  render 
a  verdict  of  not  guilty,  unless,  after  a  careful  consideration 
of  all  the  evidence,  there  is  no  reasonable  theory  based  thereon 
consistent  with  the  innocence  of  the  accused,  is  not  to  be  re- 
garded as  specially  required  because  of  special  infirmity  in 
circumstantial  evidence,  but  as  a  method  of  emphasizing  the 
rule  that  an  accused  person  is  entitled  to  go  free  unless  his 
guilt  shall  be  established  beyond  a  reasonable  doubt,  and  an 
admonition  on  account  of  the  very  serious  nature  of  the  con- 
sequences that  might  otherwise  follow  failure,  to  proceed  with 
the  greatest  consideration  and  care,  avoiding,  so  far  as  possi- 
ble, all  danger  of  giving  way  at  any  point  to  mere  suspicion. 
Said  an  eminent  judge : 

"The  truth  is,  that  notwithstanding  the  admitted  infirmity 
of  human  testimony,  and  the  inherent  defects  of  circumstan- 
tial evidence,  they  still  are,  and  forever  must  be,  the  only 
solid  foundations,  on  which  reliance  can  be  placed,  for  the  due 
administration  of  all  civil  as  well  as  of  all  criminal  justice*" 
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Story,  J.,  in  U.  8.  v.  Qibert,  2  Swam.  19,  28,  Fed.  Cas.  No. 
15,204. 

"Circumstantial  evidence  is  often  stronger  and  more  satis- 
factory than  direct,  because  it  is  not  liable  to  delusion  or 
fraud."    Whitman,  C.  J.,  in  Re  Thorn,  6  Law  Rep.  49,  54. 

"Circumstantial  evidence  is,  in  the  abstract,  nearly,  though 
perhaps  not  altogether,  as  strong  as  positive  evidence ;  in  the 
concrete  it  may  be  infinitely  stronger.  A  fact  positively  sworn 
to  by  a  single  eye-witness  of  blemished  character  is  not  so  sat- 
isfactorily proved  as  is  a  fact  which  is  the  necessary  conse- 
quence of  a  chain  of  other  facts  sworn  to  by  many  witnesses  of 
undoubted  credibility."  Gibson,  C.  J.,  in  Comm.  v.  Harmon, 
4  Pa.  St  269,  271. 

Evidentiary  facts  established  by  evidence  more  or  less  di- 
rect pointing  logically  to  the  ultimate  subject  of  search,  have 
always  been,  and  must  necessarily  always  be,  essential  instru- 
ments in  the  administration  of  justice,  and  when  established 
sls  they  all  should  be,  with  the  same  degree  of  certainty  as  the 
ultimate  fact  is  required  to  be  established,  they  do  not  fall 
below,  in  probative  force,  direct  evidence.    One  is  as  compe- 
tent as  the  other  to  prove  the  real  subject  matter  of  the  in- 
quiry.    From  such  evidentiary  facts  we  reason  inductively- 
Certain  indicia  are  known  by  experience  to  characterize  hu- 
man actions.    Those  concomitant  with  any  particular  act  be- 
ing ascertained  with  the  degree  of  certainty  required  as  to  the 
main  fact,  the  latter,  we  reason  logically,  must  necessarily  ex- 
ist also.    Such  process  of  reasoning  goes  to  the  ultimate  point 
of  inquiry  with  well-nigh,  if  not  quite,  the  certainty  of  exact 
demonstration.    We  first  conjecture  that  the  subject  of  search 
exists  and  is  discoverable.    We  prove  its  concomitant  facts  ac- 
cording to  human  experience  and  by  the  illumination  thus 
produced  we  dissolve  the  mist  characterizing  the  conjecture 
and  bring  into  definite  outlines  that  which  was  before  hidden. 
People  v.  Kennedy,  32  N.  T.  141.    If  the  picture  thus  dis- 
closed to  our  view  is  the  only  one  that  can  reasonably  exist 
under  the  circumstances  we  stamp  it,  so  to  speak,  as  the  truth 
Tci.317— 12 
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of  the  matter  to  a  moral  certainty, — the  highest  degree  of  cer- 
tainty attainable  in  human  affairs.  People  v.  Harris,  136  N. 
Y.  423,  429,  33  N.  E.  65.  So  it  is  said  that  "certain  laws  of 
moral  conduct  operate  almost  as  infallibly  as  the  mechanical 
laws  of  the  material  world." 

It  follows  that  if  the  evidentiary  circumstances  relied  upon 
by  the  prosecution  to  prove  the  body  of  the  crime  in  this  case 
do  so  with  the  degree  of  certainty  required  in  any  reasonable 
view  of  the  matter  the  weight  of  evidentiary  suggestions  was 
wholly  for  the  jury  to  determine.  In  that  light  it  seems  that 
such  facts  were  sufficiently  established  to  carry  the  case  to  the 
jury  in  respect  thereto.  Most  of  them  were  established  be- 
yond controversy. 

From  all  the  evidence  it  appears  clearly  that  the  house  was 
ignited  on  the  inside.    There  is  no  suggestion  in  the  record 
that  the  fire  might  have  occurred  by  accidental  means,  except 
that  it  might  have  been  started  by  a  defective  stove.    Whether 
it  was  so  started  or  whether,  on  the  whole,  there  was  any  rea- 
sonable doubt  about  the  matter  was  purely  a  jury  question. 
The  old  people,  according  to  the  evidence,  slept  in  a  room  sep- 
arate from  the  one  the  stoves  were  located  in,  having  a  window 
affording  easy  egress  from  the  building.    The  jury  may  well 
have  deemed  it  wholly  improbable  that  they  were  both  over- 
come by  heat  or  smoke  before  they  had  time  to  escape.    The 
.circumstances  which  occurred  before,  particularly  on  the  fatal 
day,  and  those  which  occurred  during  the  succeeding  two 
•days,  as  regards  the  conduct  of  the  accused,  may  well  be  said 
to  point  with  moral  certainty  to  his  having  criminal  knowl- 
edge of  how  the  fatal  occurrence  took  place.    Looking  at  it 
from  any  reasonable  standpoint,  it  is  out  of  all  harmony  with 
innocence. 

The  relations  between  the  parties  a  few  days  before  the 
fire  were  so  strained  that  both  sides  resolved  to  end  the  diffi- 
-cully  some  way.  The  accused  had  been  able  to  bridge  over 
the  matter  so  as  to  enable  him  to  discuss  with  the  old  people 
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the  question  of  a  contractual  settlement  and  to  substantially,  as 
he  supposed,  agree  upon  a  basis  therefor.    During  that  time, 
as  it  seems,  if  at  all,  he  secured  Mr.  KlokoVs  signature  to  the 
blank  assignment  on  the  insurance  policy.    That  such  assign- 
ment was  not  filled  out  and  that  the  name  was  not  affixed 
thereto  at  the  particular  time  thereof  are  very  suspicious  cir- 
cumstances, as  the  jury  might  well  have  viewed  the  matter. 
On  the  day  of  the  tragedy  the  conflict  was  found  by  the  ac- 
cused to  be  irreconcilable  upon  any  basis  which  he  was  willing 
to  abide  by,  and  straightway  he  proceeded  to  conduct  himself 
regardless  of  the  feelings  of  the  Klokows.    He  was  informed 
in  the  morning  by  the  old  gentleman  that  a  settlement  on  the 
basis  which  he  had  supposed  was  satisfactory  was  out  of  the 
question :  that  his  efforts  in  that  regard  were  fruitless.    He 
had  good  reason  to  suppose  that  the  attitude  of  the  Klokows 
in  that  regard  meant  submission  by  him  or  a  judicial  fight  to 
the  finish,  jeopardizing  not  only  his  right  to  the  property  he 
held  under  the  Klokow  deed,  but  his  own  homestead.     It 
seems,  as  the  jury  might  well  have  concluded  from  the  suc- 
ceeding events  of  the  day,  that  he  was  exceedingly  angered 
thereby  and  became  desperately  inclined  to  proceed  thence- 
forth according  to  his  own  notions  of  his  rights  under  the  con- 
tract*  wholly  regardless  of  whether  it  pleased  or  displeased  the 
old  people.    He  went  home  and  soon  re-appeared  in  company 
with  his  wife,  whom  he  would  not  have  brought  upon  the 
scene  except  in  reckless  disregard  of  the  feelings  of  the  Klo- 
kows, since  the  relations  between  her  and  Mrs.  Klokow  were 
particularly  unpleasant.    On  this  trip  the  sheep  were  driven 
away.     He  made  a  second  trip  in  the  afternoon  and  carted 
away  lumber  which  he  knew  would  greatly  displease  Mr. 
Klokow.    Whether  he  was  legally  entitled  to  do  as  he  did  is 
not  the  question.    His  actions  indicated  the  state  of  feelings 
between  the  parties  and  that  it  was  one  of  bitter  hostility. 

On  his  last  trip  to  the  Klokow  place,  taking  the  accused  at 
his  word,  he  found  the  old  people  absent,  affording  him  strong 
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reason  to  believe,  in  view  of  what  had  occurred  during  the 
day,  that  they  had  gone  to  initiate  proceedings,  or  attempt  to 
do  so,  to  foreclose  the  mortgage.    The  condition  as  night  came 
on,  if  the  accused  was  morally  weak  enough  to  give  way  to  the 
thought  of  ending  the  difficulty  by  destroying  the  Klokows, 
was  such  as  to  furnish  an  adequate  motive  therefor.    No  one 
else  had  any  motive  whatever  to  harm  them  or  their  posses- 
sions.   There  was  good  reason  to  believe  with  a  high  degree  • 
of  certainty  that  the  accused  falsely  stated  the  time  when  the 
fire  started  and  that  he  made  efforts  to  have  August  Schwantes 
come  upon  the  scene.     There  was  like  reason  for  believing 
that  instead  of  the  fire  starting  at  or  before  10  o'clock  in  the 
evening,  when  it  would  have  been  liable  to  attract  the  atten- 
tion of  neighbors,  it  started  after  midnight  and  when  least 
liable  to  attract  such  attention.     One  circumstanced  as  the 
accused  was  when  he  first  saw  the  fire,  taking  him  at  his  word, 
if  he  was  innocent,  would  most  naturally  have  taken  the  swift- 
est method  and  the  shortest  cut  to  the  scene,  instead  of  going" 
on  foot  and  nearly  one-half  mile  out  of  the  way.     Arriving 
upon  the  scene  and  finding  the  doors  closed  at  all  points  and 
so  full  of  fire  as  not  to  admit  of  its  being  entered,  or  even 
looked  into  efficiently,  and  no  indication  that  the  inmates  had 
departed  therefrom,  any  one  acting  naturally  under  normal 
conditions  would  at  the  earliest  possible  moment,  not  waiting- 
for  a  night's  rest,  have  aroused  the  neighbors,  and  not  being- 
able  soon  to  solve  the  mystery  of  their  disappearance  would 
have  concluded  that  they  were  in  the  ruins  and  have  taken  all 
reasonable  measures  to  verify  such  conclusion.     The  conduct 
of  the  accused  in  those  respects,  the  jury  were  warranted  iix 
believing  beyond  all  reasonable  doubt,  was  not  reconcilable 
with  any  reasonable  theory  of  innocence,  and  that  it  was  con- 
sistent with  the  idea  that  the  accused  knew  an  early  disturb- 
ance of  the  ruins :  a  disturbance  before  the  fire  had  time  to 
do  its  work,  would  expose  to  view  certain  evidence  of  his 
crime.   .He  made  no  suggestion  at  any  time  for  an  examina- 


30]  JANUARY  TERM,  1906.  181 

Schwantes  v.  State,  127  Wis.  160. 

tion  of  the  ruins.    His  conduct,  as  llie  jury  had  good  reason 
to  believe,  was  deliberately  designed  to  delay  such  examina- 
tion as  long  as  possible.    When  the  examination  was  in  prog- 
ress, as  shown,  he  exhibited  reluctance  to  be  present  and  re- 
fused to  assist  in  the  work,  suggesting  that  he  believed  the 
Klokows  were  on  the  night  of  the  fire  at  a  carpet  weaver's, 
some  eight  miles  away,  though  he  had  no  such  thought  as  he 
afterwards  confessed  and  knew  there  was  no  such  place  for 
them  to  resort  to.    True,  he  denied  making  any  such  sugges- 
tion, but  the  jury  were  permitted  to  disbelieve  him.    Taking 
all  the  circumstances  together  they  make  out  a  pretty  strong 
case,  both  as  to  the  elements  of  the  corpus  delicti  and  as  to  the 
accused  being  the  guilty  party, — much  stronger  than  many 
found  in  the  books  where  verdicts  of  guilty  were  sustained 
upon  appeal.     Samples  of  such  cases  are  given  in  Buel  v. 
State,  104  Wis.  132,  142,  80  N.  W.  78,  the  most  significant 
being  State  v.  Williams,  7  Jones'  Law  (N.  C.)  446,  and  Peo- 
ple v.  Alviso,  55  Cal.  230  (erroneously  cited  in  the  Buel  Case 
as  "Ex  parte  Kearney,  55  Cal.  212").    Notwithstanding  de- 
cisions may  be  found  to  the  contrary,  it  is  now  elementary  that 
in  cases  where,  on  account  of  the  secretion  of  the  body  of  the 
murdered  person  by  burying  the  same  at  sea,  or  destroying  it 
by  fire  or  acid  or  other  means,  proof  of  the  body  of  the  crime 
by  direct  evidence  is  utterly  impossible,  and  it  is  not  regarded 
as  in  any  sense  necessary.      Wharton,  Homicide  (2d  ed.) 
§  640 ;  U.  8.  v.  Gibert,  2  iSumn.  19,  Fed.  Cas.  No.  15,204. 

Special  complaint  is  made  of  the  manner  in  which  the 
state's  attorney  was  permitted  to  cross-examine  the  accused. 
A  large  number  of  questions  were  asked  based,  as  claimed  by 
counsel  for  the  accused,  on  mere  imagination  as  to  how  the 
accused  might  have  destroyed  the  old  people  and  how  he  might 
have  appropriated  their  personal  belongings,  in  the  whole  sug- 
gesting the  commission  of  the  crime  in  a  most  brutal  manner 
and  the  appropriation  of  the  personal  belongings  of  the  vic- 
tims.    One  difficulty  with  the  matter  is,  generally  speaking, 
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the  questions  were  not  objected  to.     That  is  probably  ac- 
counted for  by  the  fact  that  at  the  outset  when  objection  was 
made  the  learned  court  said,  in  effect,  that  the  cross-examina- 
tion of  a  party  who  offers  himself  as  a  witness  is  not  gov- 
erned anywhere  like  that  of  other  witnesses ;  that  to  "test  his 
credibility  or  his  accuracy  or  his  memory"  the  court  may  per- 
mit such  questions  as  it  sees  fit,  even  in  respect  to  "utterly 
irrelevant  matters."    That  may  have  persuaded  counsel  that 
there  was  no  use  of  objecting  further  and  to  permit  the  very 
extravagant  examination  now  complained  of  to  proceed  as  it 
did  at  intervals,  without  further  protest    The  learned  court 
was  certainly  wrong  in  ruling  that  the  method  of  cross-exami- 
nation to  discredit  a  party,  in  the  event  of  his  being  a  wit- 
ness, is  any  different  from  that  in  respect  to  any  other  wit- 
ness.   There  is  no  rule  with  which  we  are  familiar  sanction- 
ing any  different  method  of  examining  one  witness  from  that 
for  examining  another,  for  the  mere  purpose  of  discrediting 
his  evidence,  nor  permitting  the  door  to  be  thrown  open  so 
wide  for  impeaching  evidence  as  to  allow  questions  to  be 
asked  upon  the  pretense  that  the  object  is  impeachment  when 
there  is  no  reasonable  ground  to  expect  favorable  answers  or 
to  prove  by  direct  evidence  that  the  unfavorable  ones  are  false, 
the  sole  tendency  being,  if  not  the  purpose,  to  create  suspicion 
in  the  minds  of  the  jury  prejudicial  to  the  party.     When 
questions  are  merely  asked  to  browbeat,  so  to  speak,  or  to  an- 
noy and  confuse,  or  to  create  mere  suspicion,  they  should  not 
be  allowed  whether  objected  to  or  not.  1  Wigmore,  Evidence, 
§  781.    The  learned  court  was  wrong  in  saying  for  the  pur- 
poses of  impeachment  the  examination  of  a  party,  or  any  one 
else,  can  extend  to  matters  "utterly  irrelevant."    The  credi- 
bility of  a  witness  upon  a  trial  is  an  important  feature  of  the 
case.    Whatever  tends  legitimately  to  impair  it  is  material : 
is  relevant.    Evidence  having  no  such  tendency,  not  otherwise 
material,  is  wholly  collateral  and  falls  within  the  rule  of  ab- 
solute exclusion.    Anything  so  remote  or  collateral  as  not  to 
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be  a  legitimate  subject  of  proof  as  an  independent  fact  at  any 
stage  of  the  case  cannot  be  proved  on  cross-examination  for  the 
purposes  of  impeachment  That  is,  "matters  utterly  irrele- 
vant" are  not  to  be  established  by  any  method  for  any  purpose. 
A  witness  may  be  asked  on  cross-examination  if  he  has  not 
been  convicted  of  the  commission  of  a  criminal  offense  for  the 
purpose  of  discrediting  his  evidence,  because  it  is  competent 
to  prove  such  conviction  as  an  independent  fact  for  the  same 
purpose.  In  other  words,  because  the  evidence  is  relevant,  not 
direct  to  the  main  issue,  but  to  the  credibility  of  the  witness 
produced  to  maintain  such  issue.  Atfy  Gen.  v.  Hitchcock,  1 
Exch.  91,  93;  2  Wigmore,  Evidence,  §§  1003,  1021;  People 
17.  Chin  MooJc  Sow,  51  CaL  597.  True,  proof  of  independent 
facts  of  the  character  stated  must  ordinarily,  first,  as  a  matter 
of  justice  to  the  witness,  be  preceded  by  his  examination  in  re- 
spect thereto,  but  such  examination  is  permissible  because  the 
facts  sought  to  be  elucidated  ore  not  wholly  irrelevant 

From  what  has  been  said  it  seems  that  the  grounds  for  the 
learned  court's  ruling  were  wrong  even  if  the  examination  can 
be  justified.  There  is  no  disposition  to  restrain  the  broad  dis- 
cretionary authority  of  a  trial  court  as  to  permitting  a  most 
searching  cross-examination  for  the  purposes  of  impeachment. 
Such  an  examination  is  a  very  important  instrument  in  the 
administration  of  justice,  "but  it  has  its  limits.  When  the 
questions  are  asked  within  the  legitimate  field,  discretionary 
authority  should  not  be  exercised  to  allow  it  to  proceed  un- 
fairly. The  examination  should  not  be  allowed  to  enter  the 
domain  of  merest  conjecture,  counsel  not  having  any  expecta- 
tion whatever  of  receiving  answers  in  harmony  with  imagined 
facts,  or  ability  to  prove  such  facts  directly  or  circumstan- 
tially. Such  mere  imaginings,  which  cannot  in  the  very  na- 
ture of  things  be  verified,  should  not  be  the  basis  of  questions 
to  a  witness,  which  can  serve  no  other  purpose  but  one  to  cre- 
ate prejudicial  suspicion  in  the  minds  of  the  jurors. 

We  are  constrained  to  say  that  the  circuit  court  in  this  case 
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allowed  the  examination  of  the  accused  to  proceed  too  far, 
and  yet  we  hesitate,  we  decline,  to  condemn  it  as  remediable 
harmful  error,  because  only  the  initiatory  question,  which, 
standing  by  itself,  was  not  appreciably  prejudicial,  was  ob- 
jected to,  and  because  there  was  some  shadow  of  excuse  for  the 
questions.  There  was  evidence  strongly  indicating  that  the 
accused  took  the  lives  of  the  Klokows  by  violence  in  some 
way.  An  ax  was  found  near  their  remains  which  might  have 
been  used  to  perpetrate  the  deed.  There  was  proof  that  some 
of  the  bones  found  were  broken  by  means  other  than  the  effect 
upon  the  body  of  the  fire  and  its  consequences.  Buel  v.  State, 
supra,  and  Barton  v.  Bnrtey,  119  Wis.  326,  96  N.  W.  815, 
relied  upon  by  counsel  for  plaintiff  in  error,  do  not  apply  be- 
cause the  questions  here  were  all  within  the  field  of  the  res 
gestcB.  There  is  some  ground  for  sustaining  the  court's  ac- 
tion as  within  discretionary  authority,  in  a  very  broad  view 
of  it,  aided  by  the  fact  that  the  examination  complained  of,  in 
the  main,  occurred  without  objection.  It  were  better  not  to 
have  permitted  it.  We  say  this  without  intending  to  cast  the 
slightest  reflection  upon  the  motives  of  the  eminent  judge  who 
presided  at  the  trial. 

Complaint  is  made  because  the  wife  of  the  accused,  who 
acted  as  his  bookkeeper  in  respect  to  articles  furnished  the 
Klokows  under  the  contract,  was  not  permitted  to  verify  the 
book  which  she  kept  The  evidence  was  offered  with  other 
proof  for  the  purpose  of  showing  that  the  complaints  made 
by  the  Klokows  as  regards  the  accused  having  failed  to  keep 
his  agreement  were  without  foundation.      We  are  unable  to 

see  how  the  point  is  material  under  all. the  circumstances, 

whether  the  accused  was  or  was  not  derelict  in  his  duty.  The 
fact  is  undisputed  that  the  old  people  were  dissatisfied  with 
his  conduct  and  that  the  relations  between  the  parties  were  so 
strained  at  the  time  of  the  fatal  occurrence  that  the  accused 
was  bent  on  terminating  the  contract  in  some  way,  and  the 
Klokows  were  likewise  determined.    The  state  of  feeling  ex- 
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isting,  not  the  cause  of  it  nor  the  real  right  of  the  matter,  was 
the  basic  feature  of  the  motive  for  destroying  them.    The  ex- 
clusion of  the  evidence  was  likewise  nonprejudicial  because 
the  book  was  received  in  evidence  upon  the  verification  of  the 
accused  either  as  an  independent  evidentiary  instrument  or  as 
a  part  of  his  evidence.    All  the  charges  were  as  fully  estab- 
lished as  they  could  have  been  by  the  addition  of  the  evidence 
of  Mrs.  Schwantes.    The  book  was  fully  identified  as  the  one 
kept  by  her,  and  was  verified  without  objection  as  being  a 
true  record,  and  was  received  in  evidence  before  she  was 
called  to  the  stand.    She  was  "only  called  to  identify  the  book 
and  the  entries,"  not  to  verify  it  so  as  to  make  the  same  inde- 
pendent evidence.    That  having  been  sufficiently  done,  or  the 
defect  in  that  regard  waived,  the  exclusion  of  her  evidence 
certainly  was  harmless,  though  we  must  say  in  passing  that 
the  ground  stated  for  the  ruling  is  unsound.     By  one  of  the 
most  familiar  rules  a  wife  is  a  competent  witness  to  testify  to 
anything  which  she  does  within  the  scope  of  her  agency  for 
her  husband.     The  idea  of  the  learned  court  that  she  could 
not  testify  at  all,  regardless  of  that  rule,  because  "the  ques- 
tion was  not  based  on  the  book"  is  novel.    We  are  not  familiar 
with  any  such  rule.    There  is  none,  we  are  constrained  to  de- 
clare most  distinctly.     On  the  contrary,  in  any  situation, 
where  an  evidentiary  fact  is  material  as  regards  a  party  to  an 
action,  and  the  wife  of  such  party  acted  as  his  agent  in  regard 
to  the  matter,  her  acts  within  the  scope  of  her  agency  may  be 
testified  to  by  her.    Birdsall  v.  Dunn,  16  Wis.  235 ;  Mountain 
v.  Fisher,  22  Wis.  93;  Chunot  v.  Larson,  43  Wis.  536;  3 
Jones,  Evidence,  §  758. 

Further  complaint  is  made  because  of  the  exclusion  of  opin- 
ion evidence  as  to  how  such  a  house  as  the  one  in  question 
would  burn.  The  learned  attorney  general  justifies  that  upon 
the  ground  that  the  evidence  did  not  relate  to  matters  of  "sci- 
•ence,  art,  or  skill,"  citing  Daly  v.  Milwaukee,  103  Wis.  588, 
79  IsT.  W.  752,  and  similar  cases.     The  quoted  expression, 
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often  found  in  decisions,  in  a  view  that  might  be  taken  thereof 
conveys  rather  too  narrow  an  idea  of  the  scope  of  opinion  evi- 
dence.   It  may  have  no  appreciable  connection  whatever  with 
"science,  art,  or  skill/1  in  a  technical  sense,  and  yet  be  ad- 
missible just  as  clearly  as  if  it  possessed  such  connection.    All 
opinion  evidence  is  not  expert  evidence  in  the  technical  senser 
but  all  expert  evidence  is  opinion  evidence  in  any  view  of  the 
matter,  and  all  admissible  opinion  evidence  is  expert  evidence 
in  the  general — the  legal — sense  of  the  term.     The  term, 
"skill,"  as  used  in  the  quoted  expression,  must  be  regarded  in 
its  broadest  signification,  not  applied  necessarily  only  to  me- 
chanical or  professional  knowledge.    It  includes  every  subject 
susceptible  of  special  and  peculiar  knowledge  derived  from  ex- 
perience.    The  term  "science,  art,  or  skill"  as  a  limitation 
of  expert  evidence  is  more  of  a  lexiconic  than  judicial  origin. 
Webster  defines  the  noun  "expert"  as  "One  who  has  skill, 
experience,  or  peculiar  knowledge  on  certain  subjects  of  in- 
quiry in  science,  art,  trade,  or  the  like ;  a  scientific  or  profes- 
sional witness."     That  strictly  construed  is  hardly  a  safe 
guide.    The  law  writers  define  the  term  as  "a  person  having 
special  knowledge  and  skill  in  the  particular  calling  to  which, 
the  inquiry  relates,"  illustrating  the  same  by  such  excerpts  as 
these :  "One  who  has  made  the  subject  matter  of  the  inquiry 
the  object  of  [his]  particular  attention  and  study"  (Page  v. 
Parker,  40  N.  H.  47,  59)  ;  "A  man  of  experience  in  the  par- 
ticular business  to  which  the  inquiry  relates"   (Doster    v. 
Brown,  25  6a.  24)  ;  "A  skilful  or  experienced  person ;  a  per- 
son having  skill,  experience,  or  peculiar  knowledge  on  certain 
subjects  or  in  certain  professions"  (Heald  v.  Thing,  45  ZMe. 
392),  together  with  others  more  in  harmony  with  the  first 
quoted  expression.    Lawson,  Expert  &  Opin.  Evidence,  229. 
In  l^Wharton,  Evidence  (3d  ed.)  §  444,  it  is  stated  that  ex- 
pert evidence  is  not  confined  to  matters  involving  "abstruse 
scientific  conditions,"  giving  numerous  illustrations  covering 
many  subjects  having  nothing  whatever  to  do  with  "acieaoe^ 
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art,  or  skill"  in  a  scientific  or  professional  sense.  This  conrt 
is  in  harmony  therewith.  It  has  distinctly  said  that  any  sub- 
ject wherein  a  person  may  become  specially  learned  is  within 
the  broad  field  of  expert  evidence,  the  question  as  to  the  sub- 
ject and  the  special  qualification  in  each  instance  to  be  solved 
by  the  trial  court  in  passing  on  the  competency  of  the  witness, 
in  which  field,  within  all  reasonable  limitations,  its  judgment 
is  to  be  respected.  Northern  8.  Co.  v.  Wangard,  123  Wis.  1T 
100  K  W.  1066;  Zimmer  v.  Fox  River  V.  E.  R.  Co.  123 
Wis.  643, 101  K  W.  1099 ;  Hupfer  v.  Nat.  D.  Co.  119  Wis, 
417,  96  K  W.  809;  Emery  v.  State,  101  Wis.  627,  648,  78 
K  W.  145. 

Turning  now  to  the  evidence  in  question  and  testing  the 
same  by  what  has  been  said  we  are  unable  to  condemn  the 
ruling.  It  was  placed  on  the  ground  that  in  the  vicinity  where 
the  cause  was  tried  and  from  which  the  jury  were  drawn 
knowledge  of  the  manner  in  which  a  structure  made  of  logs 
would  burn  was  common.  Moreover,  before  the  ruling  was 
made  counsel  for  the  accused  informed  the  court  that  they  did 
not  seek  to  interrogate  the  witness  as  an  expert  Obviously, 
only  as  such  could  one  give  opinion  evidence. 

Josephine  Butters,  testifying  on  behalf  of  the  state  as  re- 
gards when  the  fire  occurred,  said,  in  effect:  She  woke  up  in 
the  night  and  saw  the  light  of  a  fire ;  that  she  soon  discovered 
that  it  was  the  Klokow  house ;  that  she  watched  it  fifteen  or 
twenty  minutes  and  thought  the  old  people  were  burning;  that 
soon  thereafter  she  returned  to  her  bed,  but  did  not  go  to 
sleep ;  that  it  was  one  and  a  half  or  two  hours  after  she  saw 
the  fire  before  she  got  up  in  the  morning;  that  she  arose  be- 
fore daylight  and  prepared  the  morning  meal,  and  that  the 
family  ate  by  lamplight.  Up  to  that  point  in  the  witness's 
evidence  there  was  no  objection.  This  question  was  then 
asked :  "How  long  do  you  think  it  was  from  the  time  you  saw 
the  fire  to  daylight  in  the  morning  ?"  To  which  answer  was 
made,  under  objection :  "I  should  think  it  would  be  three  or 
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four  hours  anyway.  .  .  .  When  I  say  daylight  I  mean  just 
the  beginning  of  daylight"  The  objection  to  the  question  was 
on  the  ground  that  it  was  too  indefinite.  We  fail  to  see  the 
suggested  indefiniteness.  It  may  be  that  counsel  meant  that 
the  evidence  called  for  was  too  indefinite  to  be  worthy  of  con- 
sideration by  the  jury.  No  explanation  is  furnished  us  in  the 
brief  treatment  of  the  matter  by.  counsel.  Assuming  that  the 
objection  was  based  on  the  reasons  suggested,  the  ruling  was 
proper.  We  suppose  any  person  of  mature  years  and  ordi- 
nary experience  in  life  may  give  evidence,  where  the  matter 
is  material,  of  his  estimate  of  the  flight  of  time  by  hours  or 
minutes  of  a  particular  day  or  portion  of  a  day  during  which 
he  was  in  possession  of  his  senses,  the  weight  thereof  being  for 
the  jury. 

Error  is  assigned  because  the  district  attorney  was  per- 
mitted to  testify  to  the  circumstances  of  his  having  found  a 
key  at  the  Klokow  place  several  months  after  the  fire.  It  was 
one  of  the  articles  which  probably  went  through  the  fire  and 
the  witness  was  merely  called  on  to  identify  it  No  reason  is 
suggested  by  counsel  why  the  evidence  was  improper  or  why  it 
was  prejudicial.    We  perceive  none. 

Lastly  on  this  branch  of  the  case  error  is  assigned  for  the 
refusal  of  the  court  to  permit  evidence  by  a  witness  as  to 
statements  made  by  Mr.  Klokow  to  the  former,  some  over  a 
month  before  the  fire,  in  regard  to  the  contract  No  reason 
is  assigned  by  counsel  why  that  was  material,  or  even  the  ex- 
clusion of  it  prejudicial.  It  seems  that  it  was  properly  ex- 
cluded as  mere  hearsay. 

A  number  of  exceptions  were  taken  to  the  court's  instruc- 
tions to  the  jury.  All  have  been  examined.  We  deem  it  un- 
necessary to  specially  mention  any  except  those  which  counsel 
consider  of  sufficient  importance  to  support  by  argument  to 
•some  extent. 

The  jury  were  instructed  that  the  prosecution  was  not 
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called  upon  to  prove  the  precise  manner  in  which  the  death 
of  the  Klokows  was  caused.  By  that,  in  connection  with  other 
instructions,  they  were  informed  that  if  they  were  satisfied 
from  the  evidence  beyond  a  reasonable  doubt  that  the  accused 
was  guilty  of  the  crime  charged  they  should  find  a  verdict  ac- 
cordingly, though  they  might  be  uncertain  as  to  the  precise 
criminal  means  by  which  death  was  reached.  We  discover  no 
infirmity  in  that.  It  necessarily  must  follow  from  what  has 
been  said  as  to  the  manner  of  proving  the  corpus  delicti  that  it 
is  not  necessary  in  such  a  case  as  this  to  prove  the  precise 
means  by  which  the  death  was  caused.  A  person  destroys  the 
life  of  another  and  the  body  is  buried  at  sea.  It  is  impossible 
to  ever  prove  whether  the  death  was  caused  by  the  victim  be- 
ing cast  while  alive  into  the  sea,  or  whether  life  was  taken 
and  the  body  then  so  cast,  or  if  the  latter,  whether  life  was 
taken  by  shooting,  cutting,  poison,  or  other  means.  If  it  were 
essential  to  make  such  proof  in  order  to  convict,  obviously  all 
one  would  have  to  do  in  order  to  defy  efforts  to  punish  him  for 
criminal  homicide  would  be  to  absolutely  annihilate  the  body 
of  his  victim. 

The  jury  were  instructed  that  they  were  to  inquire  whether 
the  Klokows  came  to  their  death  by  any  other  means  than  vio- 
lence at  the  hands  of  the  accused,  such  as  by  suicide,  by  acci- 
dent, or  by  violence  of  some  third  person.  We  perceive  no 
error  in  that  Certainly  the  jury  were  required  to  acquit  the 
accused,  if,  in  their  judgment,  there  was  any  reasonable  theory 
consistent  with  his  innocence,  and,  under  the  circumstances  of 
the  case,  the  matters  referred  to  were  proper  for  consideration. 

On  the  question  of  whether  the  fire  was  caused  by  accident 
the  court  said,  substantially :  The  state  has  offered  evidence  as 
to  the  situation  existing  at  the  time  as  to  the  habits  of  the  Klo- 
kows and  the  condition  of  the  stoves.  The  defendant  has 
offered  evidence  tending  to  show  that  the  box  stove  was  not  in 
good  repair;  that  it  was  cracked,  and  that  the  catch  which  held 
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the  door  shut  was  broken  off.  As  to  the  theory  that  the  fire 
was  accidentally  caused  by  coals  falling  from  the  defective 
stove,  you  are  to  consider  the  likelihood  that  one  or  both  of 
the  Klokows  would  have  escaped,  and  you  are,  of  course,  to 
consider  the  evidence  as  to  the  finding  of  teeth  and  pieces  of 
what  witnesses  said  are  portions  of  the  human  skull,  and  the 
manner  in  which  these  bones  were  found  to  be  broken.  If 
those  are  fragments  of  a  human  skull,  would  their  condition 
be  accounted  for  on  the  theory  that  they  were  broken  into 
pieces  by  the  falling  timbers  ?  The  burden  of  the  complaint 
is  that  the  court  in  reciting  the  evidence  failed  to  call  the 
jury's  attention  to  all  the  evidence  bearing  on  the  subject,  and 
that  it  was  prejudicial  to  single  out  some  of  the  evidence  and 
give  it  significance  by  the  special  mention.  Testing  the  in- 
structions by  the  record  we  are  unable  to  discover  any  evi- 
dence of  any  particular  importance  that  was  not  referred  to. 
There  was  no  attempt  on  the  part  of  the  court  to  state  all  of 
it  or  give  the  jury  an  idea  that  they  were  to  determine  the 
matter  from  the  evidence  called  particularly  to  their  attention, 
nor  was  there  any  indication  that  counsel  called  the  court's 
attention  to  omitted  evidence  when  there  was  full  opportunity 
to  do  so.  The  court  may  direct  in  a  fair  manner  the  attention 
of  the  jury  to  the  obviously  most  significant  features  of  the 
-evidence  upon  both  sides,  coupling  the  same  with  an  admoni- 
tion to  consider  the  same  and  all  of  the  other  evidence  bearing 
on  the  question.  It  is  not  prejudicial  error  to  do  so.  Horr  v. 
C.  W.  Howwrd  Co.  126  Wis.  160,  105  ST.  W.  668.  That  was 
what  the  court  did  in  this  case.  After  citing  the  attention  of 
the  jury,  as  indicated  in  the  quoted  instruction,  this  language 
was  used : 

"There  is  other  evidence  bearing  on  this  question  to  which, 
it  is  not  necessary  for  the  court  to  refer.  You  will  consider 
it  all.  And  you  will  understand  that  the  court,  by  reference 
to  certain  circumstances,  does  not  intend  to  suggest  any  con- 
clusion as  to  their  effect.  All  the  questions  in  the  case  are 
for  the  jury." 


40]  JANUARY  TERM,  1906  191 

Schwantes  y.  State,  127  Wis.  160. 

The  jury  were  further  instructed: 

"The  defendant  has  testified  to  his  actions  and  conduct  on 
the  night  of  the  fire.  You  are  to  inquire  whether  this  is  in- 
dicative of  innocence  or  guilt  and  whether  it  is  consistent  with 
the  hypothesis  that  the  defendant  did  not  criminally  cause  the 
death  of  these  parties." 

"Considering  the  character  of  man  the  evidence  discloses 
the  defendant  to  be,  does  there  appear  to  have  been  a  motive 
to  move  him  to  oommit  this  crime  ?" 

"But  the  public,  the  state,  has  rights  also.  Human  life 
is  sacred  and  crime  should  be  discovered  and  murderers  pun- 
ished. If  the  defendant  has  been  proved  guilty  beyond  any 
reasonable  doubt,  you  will  do  your  duty  firmly  and  conscien- 
tiously and  render  a  verdict  of  guilty." 

It  is  suggested  that  the  quoted  language  tended  to  convey  to 
the  jury  that  the  trial  court  believed  the  accused  to  be  guilty. 
No  good  reason,  in  fact  no  reason  at  all,  is  given  in  support  of 
that  suggestion.  We  cannot  discover  any.  Those  instructions 
seem  to  be  fair  in  every  respect  and  perfectly  appropriate  to 
the  case.  It  is  said  that  the  last  one  was  specially  harmful, 
coming  as  it  did,  at  the  close  of  the  instructions.  Not  so.  It 
was  a  correct  and  very  appropriate  statement  of  the  law,  and 
admonition  to  the  jury  that  the  right  of  the  public  to  have  the 
law  vindicated  by  the  conviction  of  the  accused,  if  the  evidence 
established  his  guilt  beyond  a  reasonable  doubt,  was  equally 
important  with  the  right  to  have  it  vindicated  by  his  acquittal 
if  guilt  was  not  shown.  It  was  a  legitimate  stimulus  to  the 
jury  to  perform  the  duty  assigned  to  them  fearlessly  having 
regard  to  the  public  and  the  accused  as  well.  The  language 
mentioned  was  used  in  connection  with  this : 

'TTou  are  to  carefully  guard  the  rights  of  the  defendant. 
His  liberty  and  life  are  dear  to  him  and  his  family.  If  there 
is  any  reasonable  doubt  of  his  guilt,  he  should  be  acquitted."* 

The  foregoing  covers  the  points  presented  for  consideration. 
They  do  not  involve  any  question  of  law  not  well  settled  by 
decisions  of  this  court.    The  sufficiency  of  the  evidence,  both 
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to  establish  the  body  of  the  crime  and  the  guilty  knowledge  of 
the  accused,  was  for  the  jury.    It  is  no  justification  for  the 
assault  on  their  conclusion  to  say,  even  justly,  that  they  might 
have  come  to  a  different  conclusion.    If  it  were  otherwise  a 
large  proportion  of  verdicts  rendered  in  judicial  trials  would 
be  subject  to  successful  challenge  upon  appeal.    Is  it  clear  that 
reasonable  minds  could  not  fairly  have  come  to  the  conclusion 
which  the  jury  arrived  at?    That  question  must  be  resolved 
in  the  affirmative  in  order  to  condemn  the  verdict  as  not  justi- 
fied by  the  evidence.    So,  if  it  were  conceded  that  the  accused 
made  in  words  a  reasonable  explanation  of  the  incriminating 
circumstances  which  challenged  response  of  that  character,, 
still  the  fact  remains  that  the  jury  were  permitted  to  disbe- 
lieve him.    If  it  were  conceded  that  the  jury  might  have  rea- 
sonably concluded  that  the  house  was  fired  by  accidental 
means,  or  if  not,  that  the  accused  did  not  do  the  deed,  still  the 
fact  remains  that  under  all  the  circumstances  it  was  within 
their  province  to  conclude  that  the  hand  of  the  accused  did  the 
work.     The  motive  was  present    ~No  one  else  had  any  such 
motive.    The  opportunity  was  present.     The  time  of  doing 
the  deed  was  aptly  chosen,  as  the  jury  might  well  have  con- 
cluded, and  that  the  accused  attempted"  by  falsehood  to  deny^ 
that  fact.     His  conduct  after  the  fire,  as  the  jury  might  well 
have  viewed  the  matter,  was  utterly  inconsistent  with  any- 
reasonable  theory  of  innocence.    While  one  so  circumstanced 
would  have  shown  the  greatest  anxiety  to  solve  the  question, 
of  whether  the  remains  of  the  disappeared  were  in  the  ruins, 
the  accused  showed  the  utmost  reluctance  in  that  regard  and 
even  went  to  the  length,  as  the  jury  probably  and  justifiably 
concluded,  to  discourage  search  by  suggesting  falsely  that 
he  believed  the  old  people  went  to  a  distant  point,  mentioned, 
on  the  night  before  thefire.     It  may  be  that  some  reasonable 
minds  might  have  viewed  the  evidence  as  a  whole  as  weak, 
and  far  too  much  so  to  warrant  the  verdict  rendered,  yet 
the  fact  remains  that  other  reasonable  minds  might  well  have 
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come  to  the  conclusion  that  the  evidence  unmistakably  pointed 
to  the  truth  of  the  matter  in  harmony  with  the  verdict;  that 
all  the  incriminating  circumstances  were  established  beyond 
a  reasonable  doubt)  and  all  pointed  to  the  fact  of  guilt,  and 
were  all  inconsistent  with  any  other  reasonable  theory.  So 
no  other  conclusion  can  be  reached  but  that  justice  has  been 
done,  so  far  as  it  is  given  to  human  tribunals  to  determine  the 
matter. 
By  the  Court. — The  judgment  is  affirmed. 


Beown,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

January  IS— January  SO,  1906. 

Criminal  law  and  practice:  Rape:  Elements  of  offense:  Resistance: 
Evidence:  Weight  and  sufficiency:  New  trial:  Court  and  jury: 
Coercion  of  verdict:  Information:  Omission  of  the  word  "felo- 
niously?* Mental  condition:  Appeal  and  error:  Admission:  Res 
gesta:  Request  for  instructions:  Immaterial  error:  Exceptions* 

1.  Subject  to  the  exception  where  the  power  of  resistance  is  over* 

come  by  unconsciousness,  threats,  or  exhaustion,  in  order  to* 
constitute  the  crime  of  rape  not  only  must  there  be  entire  ab- 
sence of  mental  consent  or  assent,  but  there  must  be  the  most 
vehement  exercise  of  every  physical  means  and  faculty  within 
the  woman's  power  to  resist  the  penetration  of  her  person,  and 
this  must  be  shown  to  persist  until  the  offense  is  consummated. 

2.  In  a  prosecution  for  rape  no  mere  general  statement  of  the  prose- 

cutrix, involving  her  conclusion  that  she  did  her  utmost  and 
the  like,  will  suffice  to  establish  such  requisite  fact  of  resistance, 
but  she  must  relate  the  very  acts  done,  in  order  that  the  jury 
and  the  court  may  judge  whether  any  were  omitted. 

3.  While  the  crime  of  rape  can  be  established  by  the  uncorroborated 

testimony  of  the  sufferer,  without  such  corroboration  her  tes- 
timony must  be  most  clear  and  convincing, 
lln  a  prosecution  for  the  crime  of  rape  the  evidence,  stated  in 
the  opinion,  is  held  to  present  no  proof  of  such  resistance  as 
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Is  essential  to  that  crime,  and  that  a  new  trial  should  have 
been  granted  on  that  ground. 

5.  A  verdict  cannot  stand  where  the  Jury  have  been  subjected  to 

any  statements  or  directions  naturally  tending  to  coerce  or 
threaten  them  to  agreement  either  way,  or  to  any  agreement 
at  all,  unless  it  be  clearly  shown  that  no  influence  was  thereby 
exerted. 

6.  Under  the  facts,  stated  in  the  opinion,  an  officer's  warning  to  the 

jury  that  they  would  be  locked  up  for  the  night  unless  they 
agreed  very  soon,  is  held  both  threatening  and  coercive,  and 
as  naturally  tending  to  induce  the  Jurymen  to  surrender  their 
opinions. 

7*  Where,  in  an  Information  charging  the  crime  of  rape,  the  offense 
denounced  by  sec.  4381,  Stats.  1898,  is  otherwise  set  forth  with 
such  degree  of  certainty  that  the  court  can  pronounce  Judg- 
ment according  to  the  right  of  the  case,  the  absence  of  the 
word  "feloniously,"  or  its  equivalent,  if  a  defect,  is  in  mere 
matter  of  form  not  tending  to  the  prejudice  of  the  defendant, 
does  not  affect  his  substantial  rights,  and  the  information  is 
held  sufficient 

3.  Where  a  mere  mental  condition  is  material,  the  person  whose 
intent  is  material  should  be  allowed  to  testify  directly  to  the 
existence  or  nonexistence  of  such  mental  state. 

9.  Such  evidence,  however,  is  to  be  weighed  with  due  regard  to  the 
ease  of  the  statement  and  the  difficulty  of  refutation. 

10.  In  a  prosecution  for  the  crime  of  rape  it  is  proper,  on  the  direct 

examination  of  the  prosecutrix,  to  ask  her  if  the  act  of  de- 
fendant "was  against  her  will/'  if  thereby  is  Intended  mere  in- 
quiry into  her  mental  state  of  willingness  or  unwillingness. 

11.  In  a  prosecution  for  the  crime  of  rape  a  physician,  called  by  the 

defendant,  was  asked  whether  at  the  time  of  a  physical  ex- 
amination of  the  prosecutrix  she  stated  to  the  witness  that  she 
had  made  no  resistance  or  fight,  and  it  was  held  proper  to  re- 
fuse to  permit  the  question  to  be  answered: 

(1)  For  the  reason  that  the  witness  had  already  been  al- 
lowed to  answer  the  same  question. 

•  (2)  The  prosecutrix  was  not  a  party  so  as  to  render  her 
admissions  competent  evidence. 

(S)  The  only  way  in  which  such  a  statement  could  be  made 
admissible  would  be  either,  first,  by  laying  a  foundation  for 
Its  reception  as  impeaching  evidence;  or  secondly,  by  the  state 
first  giving  evidence  of  parts  of  the  same  transaction  whereby 
the  defendant  might  be  entitled  to  prove  the  remainder. 

(4)  Such  statements,  while  res  gestw  to  the  physical  exam- 
ination, were  not  admissible  as  res  gestw  of  the  offense  itself. 
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12.  Where  the  court,  in  its  general  charge,  gave  correctly  an  abstract 

rule  of  law,  and  there  must  be  a  reversal  on  other  grounds,  it 
is  not  necessary  to  decide  whether  the  charge  sufficiently  met 
specific  instructions  asked. 

13.  In  the  absence  of  exceptions  there  cannot  be  reversal  (or  alleged 

errors. 

Eeeoe  to  review  a  judgment  of  the  circuit  court  for  La 
Payette  county:  Geoege  Clementson,  Circuit  Judge.  Re- 
versed. 

Writ  of  error  to  review  conviction  for  rape  and  ten  years' 
sentence  to  the  state  reformatory.     The  information  alleged 
that  "on  the  27th  day  of  October,  in  the  year  1904,  at  said 
county,  Grant  Brown  did  ravish  and  carnally  know  one  Edna 
Nethery,  a  female  of  the  age  of  fourteen  years  and  more,  by 
force  and  against  her  will  and  against  die  peace  and  dignity 
of  the  state  of  Wisconsin."     The  two  parties  were  children  of 
neighboring  farmers  who  had  known  each  other  all  their  lives. 
The  accused  was  twenty  years  old,  the  prosecutrix  sixteen. 
Within  the  year  before  the  event  they  had  been  thrown  to 
some  extent  in  company  at  social  gatherings,  at  one  of  which 
at  least  had  occurred  direct  personal  contact  in  some  games 
described  as  involving  "kissing  forfeits."     On  October  29th 
the  prosecutrix  went  by  a  usual  path  across  fields  to  her  grand- 
mother's house  for  the  purpose  of  having  an  aunt  try  on  cer- 
tain clothing  being  made  for  her.     Such  path  passed  by  and 
over  parts  of  the  farm  of  defendant's  father.     Defendant  was 
in  the  field  driving  out  hogs  and  repairing  a  fence,  and,  as 
prosecutrix  reached  a  stile,  he  was  close  thereto,  so  engaged. 
She  addressed  him  in  a  playful  way  with  reference  to  his 
work,  and  he  suspended  the  same  and  came  up  to*  her.     Her 
story  is  that  he  at  once  seized  her,  tripped  her  to  the  ground, 
placed  himself  in  front  and  over  her,  unbuttoned  her  under- 
clothing, t&en  his  own  clothing,  and  had  intercourse  with  her ; 
that  the  only  thing  she  said  was  to  request  him  to  let  her  go, 


196  SUPREME  COURT  OF  WISCONSIN.       [Jan:. 

Brown  v.  State,  127  Wis.  193. 

and,  throughout  the  description  of  the  event,  her  only  state- 
ment with  reference  to  her  own  conduct  was,  repeatedly: 

"I  tried  as  hard  as  I  could  to  get  away.  I  was  trying  all 
the  time  to  get  away  just  as  hard  as  I  could.  I  was  trying  to 
get  up ;  I  pulled  at  the  grass ;  I  screamed  as  hard  as  I  could, 
and  he  told  me'  to  shut  up,  and  I  didn't,  and  then  he  held  his 
hand  on  my  mouth  until  I  was  almost  strangled." 

Also  that  at  one  time  she  got  hold  of  the  fence  to  try  to  pull 
herself  away.     Whenever  he  removed  his  hand  from  her 
mouth  she  repeated  her  screams.     She  denies  any  recollection 
as  to  the  position  of  her  limbs  at  any  of  these  times,  or  where 
his  were  with  reference  to  herself.     She  confined  her  state- 
ment of  the  force  used  by  him  to  the  actual  sexual  penetration^ 
She  makes  no  mention  of  any  use  of  her  hands  or  her  lower 
limbs.    After  the  completion  of  the  intercourse  she  says  he 
made  her  promise  not  to  tell,  and,  upon  her  doing  so,  allowed 
her  to  arise.    She  says  she  made  the  promise  because  she  was 
afraid  of  him,  and  did  hot  know  what  he  would  do  if  she  did 
not.     Thereupon  ehe  proceeded  to  her  grandmother's  house, 
something  more  than  a  quarter  of  a  mile,  but,  before  entering 
the  house,  went  into  a  shed,  slightly  off  her  direct  course,  to 
arrange  her  underclothing.     There  she  discovered  flow   of 
blood,  and,  as  she  states,  became  frightened  and  rushed  into 
the  house  to  her  aunt,  where  she  at  once  exclaimed,  "Grant 
Brown  has  [done  something]  to  me.    O!  What  shall  I  do?" 
Whereupon  the  aunt  immediately  took  her  home  and  informed 
her  mother.    She  was  taken  to  the  family  physician  for  exami- 
nation, who,  however,  postponed  it  until  the  next  day,  when, 
in  company  with  another  physician,  a  physical  examination 
was  made,  disclosing  fresh  rupture  of  the  hymen  and  a  condi- 
tion of  the  genital  parts  indicating  recent  sexual  intercourse, 
but  not  significant  as  to  whether  the  same  had  been  accom- 
plished forcibly  or  otherwise.     Her  person  nowhere  showed 
any  bruises  or  injuries,  nor  did  her  clothing,  except  for  a  rip 
about  an  inch  long  in  her  drawers.    At  this  examination  she 
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stated  to  one  of  the  physicians  that  she  had  not  resisted  or 
made  any  fight.  The  defendant's  story  differed  only  in  some 
details  and  in  the  denial  of  any  resistance,  asserting  that  when 
she  came  where  he  was  at  work  and  addressed  certain  playful 
remarks  to  him  he  approached  her,  placed  his  arm  about  her 
and  indulged  in  certain  liberties  with  her  person,  to  which 
she  offered  no  resistance,  whereupon  he  laid  her  down  and  had 
intercourse  with  her,  she  at  no  time  making  any  resistance  or 
outcry.  Thei»  were  no  marks,  upon  his  face,  hands,  or  cloth- 
ing of  any  struggle.  Accused  was  a  well-matured  girl  for 
her  years,  weighing  117  pounds.  About  a  week  before  the 
event  she  had  been  ill  with  measles  for  four  or  five  days,  and 
made  some  suggestion  that  she  had  not  fully  recovered  her 
strength  on  October  29th.  Defendant's  physical  characteris- 
tics are  shown  only  to  the  extent  that  he  weighed  150  pounds, 
and  had  been  brought  up  on  a  farm  doing  farm  work. 

After  verdict  of  guilty  a  motion  t<$  set  aside  the  verdict  and 
for  a  new  trial  was  made,  for  insufficiency  of  evidence,  and 
also  upon  the  ground,  among  others,  of  improper  influence 
upon  the  jury.  Affidavits  of  two  of  the  jurymen  were  pre- 
sented, showing  that  the  jury  retired  about  5 :30  p.  m.,  at  7 
o'clock  were  taken  to  a  hotel  for  supper,  and,  after  supper, 
several  of  them  contributed  $2  for  the  purchase  of  a  box  of 
cigars,  the  smoking  of  which  in  the  jury  room  immediately 
commenced.  That  room  was  eighteen  by  fifteen  feet,  and 
the  air  became  very  foul.  These  two  jurors,  who  at  that  time 
were  the  only  ones  remaining  opposed  to  conviction,  were  not 
users  of  tobacco  and  were  made  seriously  ill,  had  to  leave  the 
room  for  a  time,  and  afterwards  suffered  seriously  from  such 
illness,  although  their  fellow  jurymen  had  suspended  smoking 
in  deference  to  their  condition.  That  about  10 :30  the  officer 
in  charge  informed  the  jury  "that  the  judge  of  the  court  was 
about  to  go  to  his  hotel  for  the  night,  and  that  the  jury,  as  a 
consequence,  would  be  locked  up  for  the  night  unless  they 
very  soon  agreed  upon  a  verdict."    The  jurymen  supposed,  of 
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course,  that  such  incarceration  would  be  in  the  room  where 
they  then  were,  although  the  judge  had  instructed  the  officer 
to  clear  out  the  courtroom  and  allow  them  to  use  that,  but  had 
given  no  directions  that  such  fact  be  communicated  to  the 
jury.      The  affidavits  proceed  to  state  that,  induced  by  this 
statement  and  in  apprehension  of  serious  illness  if  they  were 
not  able  to  escape  from  the  vitiated  atmosphere  and  have  rest, 
these  jurors  announced  their  willingness  to  agree  upon  a  ver- 
dict of  guilty,  although  they  still  believed  the  defendant  inno- 
cent, and  after  a  short  time  such  a  verdict  was  agreed  to,  re- 
turned into  court,  and  assented  to  upon  polling  of  the  jury. 
There  were  filed  affidavits  of  the  other  jurors  minimizing  in 
some  degree  the  apparent  illness  and  suffering  of  these  two 
jurors,  and  asserting  that  at  first,  when  they  offered  to  vote 
for  conviction  With  the  statement  that  they  did  so  contrary 
to  their  opinions  and  merely  to  escape,  their  ballots  were  re- 
fused, but  afterwards  received.    The  judge  also  filed  a  state- 
ment upon  the  record  exculpating  himself  from  knowledge  of 
the  illness  of  these  jurors.    The  fact  of  the  communication  by 
the  officer  was  not  denied,  nor  the  illness,  in  some  degree,  of 
these  two  jurors  as  a  result  of  the  polluted  atmosphere  of  the 
jury  room.    The  motion  for  a  new  trial  being  overruled,  and 
sentence  pronounced,  the  defendant  sued  out  thiis  writ  of  error 
to  review  the  same. 

For  the  plaintiff  in  error  there  was  a  brief  by  Orion  & 
Osborn  and  E.  F.  Cordey,  and  oral  argument  by  P.  A.  Orton. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  A.  C.  Titus,  assistant  attorney  general,  and 
oral  argument  by  Mr.  Titus. 

Dodge,  J.  1.  As  the  statement  of  facts  discloses,  the  only 
mooted  question  was  that  of  prosecutrix's  physical  resistance 
to  the  act  of  intercourse,  and,  as  to  this,  counsel  for  plaintiff 
in  error  urges,  with  great  force,  that  there  was  not  eviden<se 
Riifficient  to  satisfy  any  reasonable  mind,  beyond  reasonable 
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doubt,  of  such  resistance  as  the  law  makes  sine  qua  non  to  the 
crime  of  rape.    We  need  not  reiterate  those  considerations  of 
the  ease  of  assertion  of  the  forcible  accomplishment  of  the 
sexual  act,  with  impossibility  of  defense  save  by  direct  denial, 
or  of  the  proneness  of  the  woman,  when  she  finds  the  fact  of 
her  disgrace  discovered  or  likely  of  discovery,  to  minimize 
her  fault  by  asserting  vis  major,  which  have  led  courts,  and 
none  more  strenuously  than  this,  to  hold  to  a  very  strict  rule  of 
proof  in  such  cases,    C owners  v.  State,  47  Wis.  523,  2  N.  W. 
1143;  Whittaker  v.  State,  50  Wis.  518,  7  N.  W.  431;  Bohl- 
mcmn  v.  State,  98  Wis.  617,  74  N.  W.  343 ;  O'Boyle  v.  State, 
100  Wis.  296,  75  N.  W.  989;  Devoy  v.  State,  122  Wis.  148, 
99  N.  W.  455.     Not  only  must  there  be  entire  absence  of 
mental  consent  or  assent,  but  there  must  be  the  most  vehement 
exercise  of  every  physical  means  or  faculty  within  the  wom- 
an's power  to  resist  the  penetration  of  her  person,  and  this 
must  be  shown  to  persist  until  the  offense  is  consummated. 
We  need  not  mention  the  exception  where  the  power  of  resist- 
ance is  overcome  by  unconsciousness,  threats,  or  exhaustion, 
for,  in  this  case,  there  is  no  proof  of  any  of  those  things.  Fur- 
ther, it  is  settled  in  this  state  that  no  mere  general  statements 
of  the  prosecutrix,  involving  her  conclusions,  that  she  did  her 
utmost  and  the  like,  will  suffice  to  establish  this  essential  fact, 
but  she  must  relate  the  very  acts  done,  in  order  that  the  jury 
and  the  court  may  judge  whether  any  were  omitted.    Bohl- 
mann  v.  State,  supra;  Devoy  v.  State,  supra.    Turning  to  the 
testimony  of  prosecutrix,  we  find  it  limited  to  the  general 
statement,  often  repeated,  that  she  tried  as  hard  as  she  could 
to  get  away.    Except  for  one  demand,  when  first  seized,  to 
'let  me  go,"  and  inarticulate  screams,  she  mentions  no  verbal 
protests.     While  we  would  reasonably  recognize  the  limita- 
tions resting  on  many  people  in  attempting  expression  and 
description,  we  cannot  conceive  it  possible  that  one  whose 
mind   and  exertions  had,  during  an  encounter  of  this  sort, 
been  set  on  resistance,  could  or  would  in  narrative  mention 
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nothing  but  escape  or  withdrawal.    A  woman's  means  of  pro- 
tection are  not  limited  to  that,  but  she  is  equipped  to  inter- 
pose most  effective  obstacles  by  means  of  hands  and  limbs 
and  pelvic  muscles.    Indeed,  medical  writers  insist  that  these 
obstacles  are  practically  insuperable  in  absence  of  more  than 
the  usual  relative  disproportion  of  age  and  strength  between 
man  and  woman,  though  no  such  impossibility  is  recognized 
as  a  ride  of  law.    3  Wharton  &  S.  Med;  Jur.  §§  172,  188, 
and  authorities  cited ;  1  Beck,  Med.  Jur.  203.    Li  addition  to 
the  interposition  of  such  obstacles  is  the  ability  and  tendency 
of  reprisal,  of  counter  physical  attack.     It  is  hardly  within 
the  range  of  reason  that  a  man  should  come  out  of  so  des- 
perate an  encounter  as  the  determined  normal  woman  would 
make  necessary,  without  signs  thereof  upon  his  face,  hands, 
or  clothing.    Yet  this  prosecutrix,  of  at  least  fair  intelligence, 
education,  and  ability  of  expression,  in  her  narrative  mentions 
no  single  act  of  resistance  or  reprisal.    It  is  inconceivable  that 
such  efforts  should  have  been  forgotten  if  they  were  made, 
or  should  fail  of  prominence  in  her  narrative.     The  distinc- 
tion between  escape  and  resistance  is  admirably  discussed  by 
Ryan,  C.  J.,  in  State  v.  Welch,  37  Wis.  196,  201.    Resist- 
ance is  opposing  force  to  force  (Bouvier),  not  retreating  from 
force.    These  illustrations  but  serve  to  point  the  radical  dif- 
ference between  the  mental  conception  of  resistance  and  es- 
cape and  emphasize  the  improbability  that  if  the  former  ex- 
isted only  the  latter  would  have  been  mentioned.    This  court 
does  not  hold,  with  some,  that,  as  matter  of  law,  rape  cannot 
be  established  by  the  uncorroborated  testimony  of  the  sufferer, 
but,  in  common  with  all  courts,  recognizes  that,  without  such 
corroboration,  her  testimony  must  be  most  clear  and    con- 
vincing.   Among  the  corroborating  circumstances  almost  uni- 
versally present  in  cases  of  actual  rape  are  the  signs    and 
marks  of  the  struggle  upon  the  clothing  and  persons  of  the 
participants,  and  the  complaint  by  the  sufferer  at  the  earliest 
opportunity.     In  the  present  case  the  former  is  absolutely 
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wanting,  for  the  one-inch  rip  in  prosecutrix's  underwear  was 
not  shown  to  be  of  a  character  or  location  significant  of  force 
or  violence.  Not  a  bruise  or  scratch  on  either  was  proved,  and 
none  existed  on  prosecutrix,  for  she  was  carefully  examined 
by  physicians.  Her  outer  clothing  not  only  presented  no  tear- 
ing, but  no  disarray,  so  far  as  the  testimony  goes.  When  one 
pauses  to  reflect  upon  the  terrific  resistance  which  the  deter- 
mined woman  should  make,  such  a  situation  is  well-nigh  in- 
credible. The  significance  of  the  other  corroborative  circum- 
stance, that  of  immediate  disclosure,  is  much  weakened  in 
this  case  by  the  fact  that  prosecutrix  turned  from  her  way  to 
friends  and  succor  to  arrange  her  underclothing  and  there 
discovered  a  condition  making  silence  impossible.  Such 
facts  cannot  but  suggest  a  doubt  whether  her  encounter  would 
ever  have  been  disclosed  had  not  the  discovery  of  blood 
aroused  her  fear  that  she  was  injured  and  must  seek  medical 
aid,  or  at  least  that  she  could  not  conceal  from  her  family 
what  had  taken  place.  Nor  is  this  thoughtfulness  of  the 
disarrangement  of  her  clothing  consistent  with  the  outraged 
woman's  terror-stricken  flight  to  friends  to  give  the  alarm  and 
seek  aid  which  is  to  be  expected.  We  are  convinced  that 
there  was  no  evidence  of  the  resistance  which  is  essential  to 
the  crime  of  rape,  and  that  the  motion  for  new  trial  should 
have  been  granted  on  that  ground. 

2.  Was  there  improper  influence  exerted  upon  the  jury? 
The  rule  has  become  fully  settled  in  Wisconsin  that  a  verdict 
cannot  stand  when  the  jury  have  been  subjected  to  any  state- 
ments or  directions  naturally  tending  to  coerce  or  threaten 
them  to  agreement  either  way,  or  to  agreement  at  all,  unless 
it  be  clearly  shown  that  no  influence  was  thereby  exerted. 
Roman  v.  State,  41  Wis.  312 ;  McBean  v.  State,  83  Wis.  206, 
53  N.  W.  497;  Hodges  v.  O'Brien,  113  Wis.  97,  88  N.  W. 
901 ;  Secor  v.  State,  118  Wis.  621,  637,  95  N.  W.  942 ;  Koch 
v.  State,  126  Wis.  470, 106  N.  W.  531.  It  has  been  said  that 
reasonable  ground  to  suspect  such  influence  suffices.     Boman 
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v.  State,  supra.    Presumption  of  prejudicial  effect  arises  in 
absence  of  clear  proof  to  the  contrary.     Keerum  v.  State,  8 
Wis.  132 ;  State  v.  Dolling,  37  Wis.  396 ;  Peppercorn  v.  Black 
River  Falls,  89  Wis.  38,  41,  61  N..W.  79 ;  Eempton  v.  Stale, 
111  Wis.  127,  147,  86  N.  W.  596.     It  is  even  stronger  in 
case  of  improper  statements  by  an  officer  than  if  by  the  trial 
judge.    Eempton  v.  State,  111  Wis.  127, 149,  86  N.  W.  596. 
Whether  testimony  of  jurors  as  to  their  own  mental  processes, 
either  in  support  or  denial  of  the  effect  of  statements  or  con- 
duct, can  be  received  at  all,  may  well  be  doubted  {Eempton 
v.  State,  supra;  Wolf  gram  v.  Schoepke,  123  Wis.  19,  24, 100 
N.  W.  1054;  Woodward  v.  Leavitt,  107  Mass.  453,  466),  but 
is  not  important  here,  for  there  is  none  offered  to  negative 
effect  upon  some  of  the  jurors,  and  the  direct  evidence  of  the 
two  jurors  as  to  their  mental  processes  or  reasons  may  be 
disregarded  in  view  of  the  presumptions  above  stated.     Such 
affidavits  were  admissible  to  prove  the  physical  conditions 
and  the  statement  of  the  officer.     McBean  v.  State,  83  Wis* 
206,  210,  53  N.  W.  497;  Eempton  v.  State,  supra;  Wood- 
ward v.  Leavitt,  supra.     In  view  of  the  conditions  under 
which  the  jurymen  were  suffering,  it  is  unquestionable  that 
the  officer's  warning  that  they  would  be  locked  up  for  the 
night  unless  they  agreed  very  soon  was  both  threatening  and 
coercive,  and  naturally  tended  to  induce  surrender  of  their 
opinions.     While  jurymen,  in  performance  of  the  high  civic 
function  entrusted  to  them,  ought  to  adhere  to  their  deliberate 
and  conscientious  convictions  notwithstanding  personal  incon- 
venience or  suffering,  it  is  not  the  policy  of  the  law  that  rights 
of  litigants,  especially  those  charged  with  crime,  shall  be 
made  dependent  on  the  existence  of  such  Spartan  devotion  to 
duty.     We  cannot  avoid  the  conclusion  that  the  verdict  before 
us  was  fully  proved  to  have  been  rendered  under  such  threats 
and  coercion  that  it  should  have  been  set  aside. 

3.  The  information  was  assailed,  both  before  plea  and 
after  verdict,  because  of  omission  of  the  word  "feloniously** 
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or  some  equivalent  therefor.     A  mass  of  authority,  ancient 
and  modern,  from  which  many  decisions  and  text-writers  are 
cited,  suppprt  this  assault,  and  declare  the  necessity  of  the 
adverb  "feloniously"  to  a  good  charge  of  rape.     There  are 
exceptions,  for  citation  of  which,  also,  we  are  mainly  in- 
debted to  the  industry  and  fairness  of  oounsel  for  plaintiff  in 
error.     Some  of  these  rest  directly  upon  statutes  authorizing 
the  omission  of  the  very  word  itself;  others  on  more  general 
statutes,  and  still  others  upon  the  disappearance,  in  America,. 
of  the  ancient  common-law  distinctions  between  felonies  and 
misdemeanors  and  results  of  convictions  of  either.     Comm. 
v.  Scaamel,  11  Gush.  547,  548 ;  People  v.  Olivera,  7  Cal.  403 ; 
People  v.  Garcia,  25  Cal.  531 ;  Brugvier  v.  U.  S.  1  Dak.  5r 
46  K  W.  502;  Jane  v.  Comm.  3  Met  (Ky.)  18;  State  v. 
Felch,  58  K  H.  1;  State  v.  Tourjee,  26  R.  I.  234,  68  Atl. 
767;  Whart  Cr.  PL  &  Pr.  (9th  ed.)  §  260.    At  the  common 
law  criminal  pleading  became  burdened  with  numerous  tech- 
nicalities and  refinements,  some  of  them  founded  upon  prac- 
tical and  cogent  reasons  then  existing,  others  upon  grounds 
almost  fanciful     In  the  same  spirit  with  their  Civil  Codes 
most  states  have,  by  statutes,  swept  away  many  of  these  re- 
quirements  in   the   interest  of  simplicity   and   directness. 
Hardly  anywhere  have  such  legislative  attempts  been  accorded 
more  comprehensive  effect  by  courts  than  in  Wisconsin.  Some 
of  our  statutes  on  the  subject  are  the  following:  Sec.  4650, 
Stats.  1898,  requiring  an  offense  to  be  charged  "in  plain, 
concise  language,  without  prolixity  or  unnecessary  repeti- 
tion ;"  sec.  4658,  Stats.  1898,  declaring  information  sufficient 
"if  it  can  be  understood  therefrom  that  the  offense  charged  is 
set  forth  with  such  degree  of  certainty  that  the  court  may 
pronounce  judgment  upon  a  conviction  according  to  the  right 
of  the  case ;"  sec.  4659,  Stats.  1898,  providing  that  no  infor- 
mation shall  be  vitiated  by  omission  of  "  'with  force  and  arms' 
or  any  word  of  similar  import,  ...  or  by  reason  of  any  other 
defect  or  imperfection  in  matters  of  form  which  shall  not 
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tend  to  the  prejudice  of  the  defendant;"  sec.  4669,  Stats. 
1898,  directing  that,  after  verdict,  an  information  shall  suf- 
fice which  defines  a  statutory  offense  in  the  words  of  the 
statute  or  in  words  of  substantially  the  same  meaning;  and 
finally,  sec  2829,  Stats.  1898,  applicable  alike  to  civil  and 
criminal  proceedings  (Cornell  v.  State,  104  Wis.  527,  80  N. 
W.  745),  commanding:  "The  court  shall,  in  every  stage  of  an 
action,  disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  shall  not  affect  the  substantial  rights  of  the 
adverse  party ;  and  no  judgment  shall  be  reversed  or  affected 
by  reason  of  such  error  or  defect."    The  policy  of  liberality- 
evinced  by  these  statutes  was  declared  in  the  apt  words  of 
Makshaix,  J.,  in  State  ex  rel.  Burner  v.  Hwegin,  110  Wis. 
189,  232,  85  N.  W.  1046.     Under  them,  omissions  of  such 
elements  as  "against  the  peace  and  dignity  of  the  state"  or 
"against  the  statutes  in  such  case  made"  or  "unlawfully"  have 
been  held  immaterial.    Nichols  v.  State,  35  Wis.  308,  312 ; 
Hintz  v.  State,  58  Wis.  493, 17  N.  W.  639 ;  Murphy  v.  State, 
108  Wis.  Ill,  115,  83  N.  W.  1112;  State  ex  rel  Durner  v. 
Huegin,  supra;  Hamley  v.  State,  125  Wis.  396,  104  N.  W. 
57.     Sufficiency  of  a  description  of  the  offense  in  the  words 
of  the  statute  wherever  the  statute  so  individuates  the  offense 
that  the  offender  has  proper  notice,  from  the  mere  adoption 
of  the  statutory  terms,  what  offense  he  is  held  for,  both  be- 
fore and  after  verdict,  has  been  repeatedly  decided,  approving 
Whart.  Cr.  PL  &  Pr.  (8th  ed.)  §  220;  BoruneviUe  v.  State,  53 
Wis.  680,  686,  11  N.  W.  427;  Steuer  v.  State,  59  Wis.  472, 
18  N.  W.  433 ;  State  v.  Mueller,  85  Wis.  203,  55  N.  W.  165  ; 
Fischer  v.  State,  101  Wis.  23,  76  N.  W.  594.     Other  in- 
stances of  the  application  of  above  cited  statutes  are  State  v. 
Boucher,  59  Wis.  477,  481,  18  N.  W.  335;  Sires  v.  State,  73 
Wis.  251,  255,  41  N.  W.  81.    The  question  whether  the  acts 
constituting  an  offense  of  which  the  elements  are  fully  defined 
and  the  punishment  is  prescribed  by  statute  is  a  felony  or 
misdemeanor  is  no  longer  a  very  material  one.    All  the  results 
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are  the  same  in  either  event,  namely,  those  denounced  by  the 
statute.     Forfeiture  of  estate  or  benefit  of  clergy  no  longer 
follows  one  holding  or  the  other.    See  State  v.  Felch,  supra. 
Doubtless  it  is  essential  now,  as  of  old,  that  the  information 
or  indictment  must,  without  intendment,  declare  all  the  ele- 
ments essential  to  the  crime,  and  with  so  much  of  description 
and  certainty  as  to  fully  inform  the  accused  of  the  specific 
acts  claimed  to  constitute  the  crime  and  the  crime  which  they 
are  claimed  to  constitute.     Bates  v.  State,  124  Wis.  612; 
Steuer  v.  State,  supra.    If  it  do  this,  however,  the  statutes 
above  mentioned  certainly  declare  its  sufficiency.     In  the 
present  information  we  find  it  charged  that  the  defendant  did 
exactly  that  to  which  the  law  affixes  the  punishment    It  could 
not  fail  to  inform  him  and  the  court  what  acts  were  alleged 
to  be  criminal  nor  what  crime  was  charged;  neither  could 
there  be  any  doubt  that  conviction  or  acquittal  would  fully 
protect  him  against  further  prosecution  for  that  crime.    What, 
then,  could  be  added  by  alleging  such  acts  to  have  been  done 
feloniously  ?    The  purpose  of  such  assertion,  originally,  was 
to  show  upon  the  record  that  the  prisoner  was  not  entitled  to 
benefit  of  clergy  (Whart.  Cr.  PL  &  Pr.  §  260),  or  perhaps 
that  forfeiture  of  estate  must  result  (  Wilson  v.  State,  1  Wis. 
184, 188)  ;  but  no  such  purpose  could  be  served  at  the  present 
time.    It  is  suggested  that  the  word  in  question  might  supply 
some  other  qualification,  express  allegation  of  which  is  lack- 
ing, such  as  criminal  intent,  where  acts  might  be  criminal  or 
innocent  according' to  the  intent  or  the  element  of  force  and 
against  will ;  but  we  discover  nothing  omitted  from  the  present 
information  needing  to  be  supplied.     The  statute  makes  no 
requirement  of  specific  criminal  intent  other  than  necessarily 
inheres  in  ravishment  by  force  and  against  the  will  of  the  suf- 
ferer, and  all  of  that  is  expressly  alleged.    No  other  element 
of  the  crime  occurs  to  us  which  could  be  added  to  the  word 
"feloniously"  and  none  is  suggested.    We  are  convinced  that 
its  absence  does  not  affect  the  substantial  rights  of  defendant* 
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rand  that,  without  it,  the  offense  denounced  by  sec.  4381,  Stats. 
1898,  is  set  forth  with  such  degree  of  certainty  that  the  court 
-could  pronounce  judgment  according  to  the  right  of  the  case, 
and  that  the  defect,  if  such  it  be,  is  in  mere  matter  of  form 
not  tending  to  the  prejudice  of  the  defendant  So  that,  under 
our  statute,  the  information  is  sufficient  without  this  word, 
however  essential  at  common  law  or  under  other  and  different 
systems  of  criminal  procedure. 

4.  Error  is  assigned  upon  the  overruling  of  an  objection  to 
the  question  to  the  prosecutrix :  "Was  it  against  your  will  ?" 
In  this  we  think  there  was  no  error.  Where  a  mere  mental 
condition  is  material,  the  person  whose  intent  is  material  is 
usually,  if  not  universally,  allowed  to  testify  directly  to  the 
existence  or  nonexistence  of  such  mental  state;  such  evidence, 
of  course,  to  be  weighed  with  due  regard  to  the  ease  of  the 
statement  and  the  difficulty  of  refutation.  Fischer  v.  State, 
101  Wis.  23,  28,  76  N.  W.  594;  Milwaukee  R.  M.  Co.  v. 
Hamaceh,  115  Wis.  422,  91  N.  W^  1010.  Such  question  to 
the  prosecutrix  could  properly  mean  no  more  than  to  inquire 
as  to  her  mental  state  of  willingness  or  unwillingness.  Of 
course  it  would  be  improper  by  such  a  question  to  attempt  to 
call  for  the  conclusion  of  the  witness  as  to  whether  the  offense 
was  against  her  will  in  the  statutory  sense  that  it  was  accom- 
plished only  by  overcoming  the  utmost  physical  resistance  of 
which  she  was  capable ;  and,  even  if  so  understood  by  the  jury, 
her  mere  conclusion  upon  such  subject  could  not  justify  con- 
viction unless  confirmed  by  full  proof  of  the  acts  constituting 
such  resistance,  as  has  already  been  pointed  out  in  discussing 
the  sufficiency  of  the  evidence  in  this  case. 

5.  Error  is  also  assigned  upon  refusing  to  permit  a  phy- 
sician called  by  the  defendant  to  testify  that  the  prosecutrix, 
at  the  time  of  her  physical  examination,  stated  to  the  witness 
that  she  made  no  resistance  or  fight  In  such  ruling  there  was 
no  error:  first,  for  the  reason  that  the  witness  had  already 
been  allowed  to  answer  the  same  question;  but,  as  the  subject 
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may  be  of  importance  upon  another  trial,  we  deem  it  proper 
to  say  that,  independently  of  this  reason,  the  ruling  was  cor- 
rect. The  prosecutrix  was  not  a  party  so  as  to  render  her  ad- 
missions competent  evidence,  and  the  only  way  in  which  such 
a  statement  of  hers  could  be  made  admissible  would  be  either, 
first,  by  laying  a  foundation  for  its  reception  as  impeaching 
evidence;  or,  secondly,  by  the  state  first  giving  evidence  of 
parts  of  the  same  transaction  whereby  the  defendant  might  be 
entitled  to  prove  the  remainder.  State  v.  Shettleworth,  18 
Minn.  208,  215 ;  State  v.  Yocum,  117  Mo.  622,  23  S.  W. 
765 ;  State  v.  Buddubh,  52  S.  C.  488,  490,  30  S.  E.  408.  We 
are  clear,  however,  that  the  mere  propf  by  the  state  of  the 
fact  of  physical  examination,  without  detailing  any  of  the 
conversation,  would  not  so  open  the  door,  except  possibly  for 
the  purpose  of  narrating  statements  or  conduct  strictly  res 
gestae  to  the  examination,  such  as  expressions  of  present  pain 
or  bodily  or  mental  condition.  The  subject  inquired  of  by 
the  rejected  question  related  to  nothing  of  the  sort,  but  to  past 
events.  Of  course  such  narrative  on  the  following  day  could 
not  be  admissible  as  res  gestce  of  the  offense  itself. 

6.  Error  is  assigned  upon  refusal  of  a  requested  instruction 
to  the  effect  that  mere  verbal  protests  and  refusals  would  not 
suffice  as  resistance;  and  that,  unless  the  jury  found  active 
physical  resistance  by  prosecutrix,  their  verdict  must  be  not 
guilty.  Both  of  these  propositions  of  law  were  correct,  and, 
in  a  case  of  so  much  doubt,  should  have  been  impressed  upon 
the  jury  clearly  and  unambiguously.  The  court,  in  its  general 
charge,  gave  a  correct  abstract  rule  of  law  as  to  the  necessity 
of  both  nonconsent  and  resistance,  and,  since  there  must  be 
reversal  on  other  grounds,  we  shall  not  deem  necessary  to  de- 
cide whether  such  charge  sufficiently  met  the  request  of  de- 
fendant's counsel. 

Complaint  is  made  that,  in  his  general  charge,  the  court 
authorized  conviction  without  full  and  continued  resistance, 
if  such  resistance  were  overcome  by  fear.    It  is  urged  that, 
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while  the  rule  of  law  is  correct  in  a  proper  case,  it  tended  here 
to  mislead  the  jury  by  suggesting  that  they  might  find  such 
situation  and  excuse  in  the  facts  of  this  case,  whereas  there 
was  no  evidence  whatever  of  any  threats  or  other  facts  to 
justify  such  finding.  The  argument  might  be  of  much  force 
had  exception  been  reserved  to  this  portion  of  the  charge,  but> 
in  absence  of  such  exception,  there  can  be  no  reversal  on  this 
ground. 

Other  assignments  present  nothing  likely  to  arise  upon  a 
new  trial  and  may  be  passed  without  discussion. 

By  the  Court. — Judgment  and  sentence  reversed,  and  cause 
remanded  for  a  new  trial. 


Suffel,  Trustee,  Appellant,  vs.  McCabtney  National 
Bane,  Respondent 

January  10 — February  28,  1906. 

Bankruptcy:  Preferential  payments:  Insolvency:  Notice:  Question* 

of  fact. 

1.  When  the  creditor  of  one  subsequently  adjudicated  a  bankrupt 

receives  a  payment  without  reasonable  cause  to  believe  the 
debtor  Insolvent  or  that  he  Intended  thereby  to  give  a  prefer- 
ence, although  the  facts  known  to  the  creditor,  at  the  time  of 
the  payment,  were  such  as  would  naturally  produce  in  the  mind 
of  a  reasonably  Intelligent  man  a  doubt  or  suspicion  of  solv- 
ency, and  such  as  would  put  a  reasonably  prudent  man  on  in* 
quiry,  such  payment  is  not  preferential. 

2.  Grounds  for  reasonable  belief  in  a  present  inability  of  a  debtor 

to  pay  debts  in  the  course  of  business  are  not  necessarily 
grounds  for  believing  that  his  property,  at  a  fair  valuation, 
is  not  sufficient  to  pay  his  debts. 

3.  Whether  the  creditor  of  a  bankrupt  in  receiving  a  payment  had 

reasonable  cause  to  believe  that  a  preference  was  intended  is 
a  question  of  fact  determinable  by  the  jury  or  trial  court. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brxywn 
county :  S.  D.  Hastings,  Circuit  Judge.    Affirmed. 
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May  7,  1902,  Charles  F.  Dickinson  was  adjudged  a  bank- 
rupt, and  the  plaintiff  was  thereupon  appointed  trustee  of  his 
estate  and  qualified  as  such.    July  3,  1902,  the  plaintiff,  as 
such  trustee,  commenced  this  action  to  recover  $1,350  alleged 
to  have  been  paid  to  the  defendant  by  Dickinson  April  5, 
1902,  as  a  fraudulent  preference.    The  defendant  answered 
by  way  of  admissions,  denials,  and  counter  allegations,  among 
others  to  the  effect  that  up  to  the  time  of  such  bankruptcy  pro- 
ceedings, May  7,  1902,  the  defendant  and  all  its  officers  be- 
lieved said  Dickinson  #to  be  solvent  and  able  to  pay  all  his 
debts,  and  had  no  reason  to  believe  otherwise,  and  that  such 
payment  by  Dickinson  to  the  defendant  was  received  by  this 
defendant  in  good  faith  and  in  the  ordinary  course  of  busi- 
ness and  without  any  intention  of  securing  a  preference  over 
his  other  creditors.    A  trial  by  jury  having  been  waived  and 
trial  had,  the  court  at  the  close  thereof  found  as  matters  of 
fact:   (1)  That  at  the  time  Dickinson  paid  to  the  defendant 
the  sums  alleged  in  the  complaint  and  admitted  in  the  answer 
he  was  insolvent;  (2)  that  the  amount  so  paid  by  the  defend- 
ant was  a  greater  percentage  on  Dickinson's  indebtedness  thai* 
his  estate  will  pay  to  other  creditors,  and  was  a  preference ; 
(3)   that  the  cashier  of  the  defendant  bank,  who  transacted 
its  business  in  regard  to  said  debt  and  payment,  did  not,  at 
the  time  of  the  payment,  believe  Dickinson  to  be  insolvent, 
and  none  of  the  officers  of  the  defendant  bank  then  believed 
him  insolvent;  (4)  that  neither  the  cashier  of  the  bank  nor 
any  of  its  officers,  at  the  time  said  payment  was  made,  had 
reasonable  cause  to  believe  Dickinson  insolvent  nor  that  it 
was  intended  by  said  payment  to  give  preference  to  the  de- 
fendant; (5)  that  the  facts  known  to  the  cashier  of  the  de- 
fendant bank,  at  the  time  of  said  payment,  were  such  as  would 
naturally  produce  in  the  mind  of  a  reasonably  intelligent  man 
a  doubt  or  suspicion  of  Dickinson's  solvency,  and  were  such 
as  would  put  a  reasonably  prudent  man  upon  inquiry,  if  the 
bankrupt  law  required  the  same  diligence  of  creditors  con- 
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cerning  preferential  payments  that  is  required  of  grantees  in 
cases  of  fraudulent  conveyances.  And  as  conclusions  of  law 
the  court  found  that  the  plaintiff  is  not  entitled  to  recover  in 
this  action  and  that  the  defendant  is  entitled  to  judgment  dis- 
missing the  complaint  upon  its  merits,  and  for  costs.  From 
the  judgment  entered  in  favor  of  the  defendant  in  accordance 
with  such  findings,  and  for  costs,  the  plaintiff  appeals. 

John  A.  Kittell  and  Samuel  H.  Cody,  for  the  appellant. 

C.  W.  LomaSj  for  the  respondent. 

Gassoday,  C.  J.    In  reaching  the  conclusions  mentioned  in 
the  foregoing  statement  the  trial  judge,  in  a  lengthy  and  care- 
fully prepared  opinion,  reviewed  the  evidence  as  to  Dickin- 
son's dealings  with  the  bank  during  the  three  years  imme- 
diately preceding  such  payment,  and  all  facts  tending  to  show 
what  knowledge  the  cashier  of  the  defendant,  and  its  other 
officers,  had  acquired  during  those  three  years  as  to  Dickin- 
son's financial  circumstances.    It  does  not  appear  that  Dick- 
inson did  business  with  any  other  bank  during  the  three  years 
mentioned.     It  appears  from  such  summary,  among  other 
things,  that  Dickinson's  business  was  selling  musical  instru- 
ments on  long  time,  payable  in  instalments,  secured  by  leases 
on  the  instruments  sold;  and  that  such  business  required  a 
-considerable  capital  in  proportion  to  the  volume  of  business, 
and  so  he  obtained  loans  from  the  bank,  giving  such  leases  as 
•collateral.    As  early  as  in  1899  the  cashier  of  the  bank  was 
induced  by  Dickinson  to  believe  that  his  father-in-law,  who 
was  a  man  of  means  and  had  done  considerable  for  his  two 
sons,  had  also  advanced,  as  a  gift  to  Dickinson's  wife,  $1,700. 
January  1, 1900,  Dickinson  submitted  to  the  bank  a  statement 
showing  his  assets  to  be  $8,003.86  and  liabilities  $2,791 ;  and 
in  January,  1901,  he  referred  to  the  same  statement  as  still 
showing  his  financial  condition.     In  May,  1901,  Dickinson 
borrowed  from  the  bank  $1,200,  giving  notes  therefor  with 
his  fatheivin-law  as  joint  maker;  and  he  then  told  the  cashier 


23]  JANUARY  TEEM,  1906.  211 

8*ffel  v.  McCartney  Nat  Bank,  127  Wis.  206. 

that  he  wanted  that  amount  to  pay  off  all  his  indebtedness 
aside  from  what  he  owed  the  bank.    The  notes  were  not  paid 
at  maturity,  bat,  as  they  were  considered  perfectly  good,  they 
were  allowed  to  remain.    January  1,  1902,  Dickinson  gave 
the  bank  an  inventory  of  his  stock,  and  a  statement  of  his  lia- 
bilities as  being  $2,000  aside  from  what  he  owed  the  bank. 
In  the  latter  part  ©f  that  month  his  entire  stock  of  goods  was 
destroyed  by  fire,  and  a  few  days  later  his  household  effects 
were  destroyed  by  fire,  but  he  held  policies  of  insurance  upon 
his  stock  of  goods  to  the  amount  of  $4,750,  of  which  $3,250 
was  in  companies  represented  by  the  defendant's  cashier  as 
agent,  and  $1,000  on  his  household  effects,  of  which  $500  was 
in  a  company  then  represented  by  the  defendant's  cashier, 
and  the  bank  then  held  leases,  as  collateral,  to  the  amount  of 
$900,  and,  from  what  Dickinson  told  him,  the  cashier  sup- 
posed he  had  quite  an  amount  of  other  leases.     About  that 
time  the  cashier  learned  that  he  owed  other  indebtedness  to  the 
amount  of  at  least  $2,000,  and  that  about  March  29,  1902, 
some  small  claims  were  being  pressed  for  payment,  and  some 
of  his  checks  were  unpaid  for  want  of  funds.    Some  time  be- 
tween the  fires  and  March  29,  1902,  the  cashier  inquired  of 
Dickinson  whether  he  intended  to  resume  business  and  was 
told  by  Dickinson  that  he  had  about  arranged  with  his  cred- 
itors to  pay  them  fifty  per  cent,  of  the  amount  due  them  at 
once,  and  that  they  would  give  him  time  to  pay  the  balance. 
About  March  29, 1902,  the  fire  losses  were  adjusted  and  paid. 
The  bank's  claim  against  Dickinson  was  secured  by  notes  on 
which  his  father-in-law  was  joint  maker  and  regarded  as  per- 
fectly good,     nevertheless  the  cashier  asked  Dickinson  to 
take  up  the  notes  with  the  insurance  money,  but  did  not  insist 
on  such  payment.    Dickinson,  however,  offered  to  make  pay- 
ment, and  so  the  same  was  paid  April  5,  1902,  as  stated. 

Such  is  a  general  outline  of  the  evidence  upon  which  the ; 
<»Tirt,  among  other  things,  found,  in  effect,  that  at  the  time  of 
making  such  payment  neither  the  defendant's  cashier  nor  any 
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of  its  officers  believed  Dickinson  to  be  insolvent,  nor  had  they 
or  any  of  them,  at  that  time,  reasonable  cause  to  believe  him 
to  be  insolvent,  nor  that  it  was  intended  by  said  payment  to 
give  preference  to  the  defendant.    Such  findings  seem  to  have 
covered  the  issues  in  the  case,  and  determined  the  same  in 
favor  of  the  defendant.     But  the  court  went  further  and 
found,  in  effect,  that  the  facts  known  to  the  cashier,  -at  the 
time  of  such  payment,  were  such  as  would  naturally  produce 
in  the  mind  of  a  reasonably  intelligent  man  a  doubt  or  sus- 
picion of  Dickinson's  solvency,  and  were  such  as  would  put 
a  reasonably  prudent  man  upon  inquiry,  if  the  bankrupt  law 
required  the  same  diligence  of  creditors  concerning  preferen- 
tial payments  that  is  required  of  grantees  in  cases  of  fraudu- 
lent conveyances.     The  obvious  meaning  of  this  language, 
when  construed  in  connection  with  the  other  findings  men- 
tioned, is  that  the  court  held,  as  a  matter  of  law,  that  the 
present  bankrupt  act  does  not  require  the  same  diligence  of 
creditors  concerning  preferential  payments  that  is  required 
of  grantees  in  cases  of  fraudulent  conveyances;  and  hence, 
that  the  facts  known  to  the  cashier  at  the  time  of  receiving  the 
payment,  though  sufficient  to  produce  in  his  mind  a  doubt  or 
suspicion  of  Dickinson's  solvency,  yet  that  they  were  insuf- 
ficient to  prove  that  the  cashier  had  at  the  time  reasonable 
cause  to  believe  that  Dickinson  was  then  insolvent,  or  that  in 
making  such  payment  he  intended  to  give  a  preference  to  the 
defendant.     This  is  in  harmony  with  the  conclusion  of  the 
lengthy  opinion  of  the  trial  judge,  where  he  said,  in  effect, 
that  the  point  to  be  decided  was  somewhat  difficult,  but  a  con- 
siderable reflection  had  led  him  to  the  conclusion  that  the 
knowledge  of  facts  and  circumstances  possessed  by  the  cashier 
was  well  calculated  to  produce  a  doubt  or  raise  a  suspicion  in 
the  mind  of  an  ordinarily  intelligent  man  as  to  Dickinson's- 
solvency,  but  not  such  as  was  calculated  to  produce  a  belief 
of  it;  and  as  that  was  essential  to  the  plaintiff's  cause  of  ac- 
tion, he  could  not  recover.     Such  findings  of  fact  seem  to  be 
sustained  by  the  evidence. 
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Are  the  conclusions  of  the  trial  court  in  accordance  with 
the  law  applicable  to  the  case  f  It  was  held  by  the  supreme 
court  of  the  United  States  under  the  bankrupt  act  of  1867 : 

"In  order  to  invalidate,  as  a  fraudulent  preference  within 
the  meaning  of  the  bankrupt  act,  a  security  taken  for  a  debt, 
the  creditor  must  have  had  such  a  knowledge  of  facts  as  to  in- 
duce a  reasonable  belief  of  his  debtor's  insolvency."  Grant 
v.  National  Bank,  97  U.  S.  80,  82. 

Mr.  Justice  Bradley,  speaking  for  the  whole  court*  there 
said: 

"Hence  the  act,  very  wisely,  as  we  think,  instead  of  making 
a  payment  or  a  security  void  for  a  mere  suspicion  of  the  debt- 
or's insolvency,  requires,  for  that  purpose,  that  his  creditor 
should  have  some  reasonable  cause  to  believe  him  insolvent, 
lie  must  have  a  knowledge  of  some  fact  or  facts  calculated  to 
produce  such  a  belief  in  the  mind  of  an  ordinarily  intelligent 
man." 

That  case  and  that  language  were  expressly  sanctioned  in 
Barbour  v.  Priest,  103  U.  S.  293,  297.  The  same  is  true  of 
a  still  later  case  where  it  was  held: 

"A  creditor  dealing  with  a  debtor  whom  he  may  suspect  to 
be  in  failing  circumstances,  but  of  which  he  has  no  sufficient 
evidence,  may  receive  payment  or  take  security  without  neces- 
sarily violating  the  bankrupt  law.  When  such  creditor  is  un- 
willing to  trust  the  debtor  further,  or  feels  anxious  about  his 
claim,  the  obtaining  additional  security  or  the  receiving  pay- 
ment of  the  debt  is  not  prohibited,  if  the  belief  which  the  act 
requires  is  wanting."  Stucky  v.  Masonic  Sav.  Bank,  108  U. 
S.  74,  2  Sup.  Ct  219. 

In  considering  the  adjudications  under  the  bankrupt  act  of 
March  2,  1867  (ch.  176,  14  U.  S.  Stats,  at  Large,  517),  it 
should  be  observed  that  the  words  "insolvent"  and  "insolv- 
ency" contained  in  sees.  35  and  39  of  that  act  (14  U.  S.  Stats. 
at  Large,  534,  536)  had  a  very  different  meaning  than  they 
have  under  the  present  bankrupt  act.  Thus  it  was  held  early 
under  the  bankrupt  act  of  1867 : 

"By  insolvency,  as  used  in  the  bankrupt  act  when  applied 
to  traders  and  merchants,  is  meant  inability  of  a  party  to  pay 
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his  debts,  as  they  become  due,  in  the  ordinary  course  of  busi- 
ness." Toof  v.  Martin,  13  Wall.  40,  47;  Wager  v.  Hall,  16 
Wall.  584,  601. 

The  present  bankrupt  act  declares : 

"(15)  A  person  shall  be  deemed  insolvent  within  the  pro- 
visions of  this  act  whenever  the  aggregate  of  his  property,, 
exclusive  of  any  property  which  he  may  have  conveyed,  trans- 
ferred, concealed,  or  removed,  or  permitted  to  be  concealed  or 
removed,  with  intent  to  defraud,  hinder  or  delay  his  creditors, 
shall  not,  at  a  fair  valuation,  be  sufficient  in  amount  to  pay  his 
debts/'  Act  July  1,  1898,  ch.  541,  30  IT.  S.  Stats,  at  Large, 
544,  §  1,  (15),  2  Supp.  R  S.  U.  S.  844  [U.  S.  Comp.  St. 
1901,  p.  3419], 

To  have  reasonable  cause  to  believe  that  a  trader  or  mer- 
chant is  unable  to  pay  his  debts  as  they  become  due  in  the  or- 
dinary course  of  business  is  a  very  different  thing  than  to 
have  reasonable  cause  to  believe  that  the  aggregate  amount  of 
the  debtor's  available  property  and  assets  is  insufficient  in 
amount,  at  a  fair  valuation,  to  pay  his  debts.  This  distinc- 
tion is  pointed  out  by  Federal  Judge  Lowell  of  Massachu- 
setts in  a  very  recent  case,  where  it  was  held : 

"Grounds  for  reasonable  belief  in  the  present  inability  of 
a  debtor  to  pay  his  debts  in  the  course  of  business  are  not 
necessarily  grounds  for  believing  that  he  is  insolvent  within 
the  definition  of  insolvency  contained  in"  the  present  bank- 
rupt act  "so  as  to  require  the  creditor  to  surrender  payments 
received  as  preferences."  In  re  Pettingill  &  Co.  135  Fed. 
218,  220. 

It  is  there  said  by  the  court: 

"Grounds  for  reasonable  belief  in  a  present  inability  to  pay- 
debts  in  the  course  of  business  are  not  necessarily  grounds  for 
believing  that  a  man's  property  at  a  fair  valuation  is  not  suf- 
ficient to  pay  his  debts." 

In  construing  the  clause  of  the  bankrupt  act  here  in  ques- 
tion (sec  606, 30  XT.  S.  Stats,  at  Large,  662  [XL  S.  Comp.  St. 
1901,  p.  3445]),  it  has  been  held  by  the  circuit  court  of  ap-* 
peals  of  this  circuit,  in  an  opinion  by  Judge  Jetoins  : 
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"In  determining  whether  taking  of  security  by  a  creditor 
constitutes  an  illegal  preference  .  .  .  the  creditor  is  not  to 
be  charged  with  knowledge  of  his  debtor's  financial  condition 
from  mere  nonpayment  of  his  debt,  or  from  circumstances 
which  give  rise  to  mere  suspicion  in  his  mind  of  possible  in- 
solvency. On  the  other  hand,  it  is  not  essential  that  the  cred- 
itor should  have  actual  knowledge  of,  or  belief  in,  his  debtor's 
insolvency,  but  it  is  sufficient  if  he  has  reasonable  cause  to 
believe  him  insolvent.  If  facts  and  circumstances  with  re- 
spect to  the  debtor's  financial  condition  are  brought  home  to 
him  such  as  would  put  an  ordinarily  prudent  man  upon  in- 
quiry, the  creditor  is  chargeable  with  knowledge  of  the  facts 
which  such  inquiry  should  reasonably  be  expected  to  disclose." 
In  re  Eggert,  102  Fed.  735,  43  C.  C.  A.  1  j  flf.  C.  98  Fed.  843. 

That  case  was  cited  with  approval  by  this  court  in  the  re- 
cent case  of  Jackman  v.  Eau  Claire  Nat.  B<mk,  125  Wis.  465, 
485, 104  K  W.  98, 105.  As  held  in  that  case  and  the  Eggert 
Case,  the  question  whether  in  receiving  the  payment  the  de- 
fendant's cashier  had  reasonable  cause  to  believe  that  a  pref- 
erence was  intended  was  a  question  of  fact  determinable  by 
the  jury  or  trial  court  Kaufman  v.  Tredway,  195  U.  S«  271, 
25  Sup.  Ct.  33.    We  find  no  error  in  the  record. 

By  the  Court. — The  judgment  of  the  circuit  court  ia  af- 
firmed. 


Emeeson  and  another,  Respondents,  vs.  Huss,  Appellant. 

January  IB— February  23,  1906. 

Courts:  Terms:  Review  of  adjudications:  Criminal  and  civil  con- 
tempts: Procedure. 

1.  A  term  for  T.  county  which,  under  sec.  2424,  Stats.  1898,  as 
amended  by  ch.  6,  Laws  of  1905,  Is  made  a  special  term  for 
P.  county,  Is  a  separate  term  for  P.  county,  commencing  and 
ending  as  a  term  for  P.  county  with  the  opening  and  closing 
of  the  term  for  T.  county. 
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2.  In  such  situation  no  Judgment  or  final  order  in  a  special  pro- 

ceeding pending  in  P.  county,  but  actually  entered  in  T.  county, 
can  be  reviewed  at  a  term  for  A.  county  which  is  also  a  special 
term  for  P.  county,  and  hence,  except  as  provided  by  the  stat- 
ute authorizing  the  court  to  grant  relief  from  a  judgment  or 
order  or  other  proceeding  made  through  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  an  order  entered  in  A.  county, 
attempting  to  modify  such  order  entered  in  T.  county,  is  un- 
authorized, void,  and  of  no  effect 

3.  There  is  a  marked  distinction  in  the  remedies  afforded  and  the 

procedure  to  be  followed  in  each  class  between  criminal  con- 
tempts under  ch.  117,  Stats.  1898,  and  contempts  in  civil  ac- 
tions under  ch.  150.  The  former  have  all  the  characteristics 
and  incidents  of  a  criminal  prosecution  in  the  name  of  the  state, 
while  the  latter  have  those  of  a  civil  proceeding. 

4.  The  proceedings  to  punish  a  civil  contempt  under  ch.  150,  Stats. 

1898,  are  designed  to  enforce  obedience  to  the  decrees  of  the 
court,  to  Indemnify  parties  to  the  action  for  their  actual  loss 
or  Injury,  and  to  compel  performance  of  duties  still  within  the 
contemner's  power. 
6.  The  provisions  of  ch.  150,  Stats.  1898,  governing  civil  contempts, 
warrant  the  imposition  of  a  fine  or  imprisonment,  or  both,  in 
cases  where  no  actual  loss  or  injury  is  shown;  and  when  a  fine 
Is  so  imposed  it  is  in  the  nature  of  a  penalty,  and  is  to  be  paid 
into  the  state  treasury  to  the  credit  of  the  school  fund. 

6.  In  cases  of  civil  contempts  punishable  under  ch.  150,  Stats.  1898, 

where  actual  loss  or  injury  results  from  the  alleged  miscon- 
duct, instead  of  imposing  a  fine  the  proper  proceeding  is  to 
order  a  sum  to  be  paid  to  the  aggrieved  party  to  indemnify 
him  for  such  loss  or  injury. 

7.  In  proceedings  supplemental  to  execution  a  judgment  debtor, 

who  was  ordered  to  appear  before  a  court  commissioner  .to 
answer  under  oath  as  to  his  property  and  abide  the  orders 
of  the  commissioner,  defaulted.  Thereafter  the  commissioner 
made  an  order  requiring  the  debtor  to  show  cause  before  the 
circuit  court  why  he  should  not  be  punished  as  for  a  contempt, 
and  the  debtor  again  defaulted.  Held,  that  it  then  devolved 
upon  the  court  to  determine  (1)  whether  the  alleged  miscon- 
duct had  been  committed;  (2)  if  the  debtor  was  found  guilty, 
whether  such  misconduct  was  calculated  to  or  actually  did 
defeat,  impede,  or  prejudice  the  rights  and  remedies  of  the 
judgment  creditor;  (3)  if  it  was  so  found,  whether  an  actual 
loss  or  injury  had  resulted  to  the  judgment  debtor  from  btlcti 
misconduct;  (4)  if  no  resultant  loss  or  injury  was  adjudged, 
to  impose  a  fine  or  imprisonment,  or  both,  as  a  punishment 
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for  the  contempt;  (5)  if  resultant  loss  or  injury  was  adjudged, 
to  order  the  defendant  to  pay  to  the  injured  party  a  sum  to  in- 
demnify him  and  to  pay  his  costs  and  disbursements,  and  in 
addition,  if  a  proper  case,  to  coerce  performance  of  acts  atod 
duties  owing  to  the  Injured  party,  and  still  in  the  defendant's 
power  to  perform. 
$.  In  such  case  the  successive  adjudication  of  each  of  the  forego- 
ing propositions  was  an  essential  and  necessary  step  to  give 
validity  to  the  proceeding,  and,  in  their  absence,  no  foundation 
was  shown  for  an  order  directing  the  judgment  debtor  to  per- 
form a  duty  theretofore  omitted  and  still  in  his  power  to  per- 
form, to  pay  a  fine,  and  in  default  to  stand  committed  until  the 
order  should  be  obeyed. 

Appeal  from  orders  of  the  circuit  court  for  Price  county : 
John  K.  Pabish,  Circuit  Judge.    Reversed. 

On  August  17, 1903,  an  action  was  commenced  in  justice's 

court  in  Price  county,  and  on  August  24, 1903,  judgment  was 

rendered  against  the  defendant.     Thereafter  a  transcript  of 

the  judgment  was  duly  filed  in  the  office  of  the  clerk  of  the 

circuit  court  for  Price  county.      Execution  issued  and  on 

December  23,  1903,  was  returned  unsatisfied.     One  of  the 

plaintiffs  having  died  after  the  rendition  of  the  judgment, 

the  circuit  court,  upon  proceedings,  made  an  order  reviving 

the  action  in  the  names  of  the  proper  parties.     Thereafter 

the  county  judge  of  Price  county,  exercising  the  powers  of 

court  commissioner,  made  an  order  requiring  the  defendant 

in  the  action  to  appear  at  his  office  on  August  16,  1904,  to 

answer  on  oath  concerning  his  property  and  to  perform  such 

acts  as  the  court  might  deem  proper  to  enforce  the  rights  of 

the  parties  to  the  action.    The  defendant  failed  to  appear  as 

ordered,  and  on  September  5, 1904,  the  county  judge,  as  court 

commissioner  of  the  circuit  court  for  Price  county,  made  an 

order  requiring  the  defendant  to  show  cause  on  September  7, 

1904,  at  a  special  term  of  the  circuit  court  for  Price  county, 

to  be  held  at  the  courthouse  in  the  city  of  Medford,  Taylor 

county — this  term  was  also  a  general  term  of  the  Taylor 

■county  circuit  court, — why  he  should  not  be  punished  as  for  a 
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contempt  for  his  misconduct  in  refusing  and  neglecting  to  ap- 
pear and  answer  as  ordered.  Defendant  failed  to  appear  and 
the  court  made  the  following  order: 

"An  order  dated  the  5th  day  of  September,  A.  D.  1904r 
having  been  granted  against  the  above-named  defendant,  re- 
quiring him  to  show  cause  on  the  7th  day  of  September,  1904, 
at  this  term,  why  he  should  not  be  punished  for  contempt  for 
his  alleged  misconduct  in  refusing  and  neglecting  to  appear  be- 
fore the  Hon.  E.  W.  Murray,  pursuant  to  an  order  duly  served 
on  him,  and  answer  on  oath  concerning  his  property  and  to 
abide  and  perform  such  further  and  other  order  as  by  him 
made  in  the  premises,  and  said  J.  E.  Huss,  defendant,  hav- 
ing failed  to  appear  before  the  court  on  date,  and  after  hear- 
ing J.  W.  Hicks,  attorney  for  the  plaintiffs,  and  examination 
of  the  record  of  the  proceedings  before  the  county  judge  of 
Price  county  herein,  and  the  affidavit  of  J.  W.  Hifcks,  attor- 
ney for  the  plaintiffs,  and  being  advised  in  the  premises,  and 
the  court  having  decided  that  defendant  ought  to  appear  and 
answer  under  oath  touching  his  property  and  to  abide  by  and 
perform  such  other  and  further  order  of  the  said  county  judge 
as  shall  be  made  in  the  premises,  on  motion  of  J.  W.  Hicks, 
attorney  for  the  plaintiffs,  it  is : 

"Ordered  that  said  J.  E.  Huss  do  appear  before  the  said 
E.  W.  Murray  on  the  17th  day  of  September,  1904,  at  2^ 
o'clock  p.  m.,  at  his  office  in  the  city  of  Phillips,  and  there 
make  answer  under  oath  touching  his  property ;  that  there  is 
hereby  imposed  upon  said  J.  E.  Huss  a  fine  of  $10,  and  the 
sum  of  $15  as  costs  of  this  proceeding,  which  said  sums  shall 
be  paid  on  or  before  the  17th  day  of  September,  1904;  that 
in  default  of  said  payment  and  said  appearance  the  said  J.  JE7. 
Huss  shall  from  and  after  the  said  17th  day  of  September, 
1904,  stand  committed  to  the  county  jail  of  Price  county  until 
the  terms  of  the  above  order  shall  have  been  complied  with. 

"Dated  this  7th  day  of  September,  1904." 

On  September  19, 1904,  defendant  obtained  an  order  from 
the  circuit  court  for  Price  county  requiring  plaintiffs  to  show 
cause  on  October  1,  1904,  at  a  special  term  thereof — this  "be- 
ing a  general  term  of  the  Ashland  county  circuit  court — to  bo 
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held  in  the  courthouse  in  the  city  of  Ashland,  why  the  order 
of  September  7,  1904,  should  not  be  vacated  and  set  aside. 
Proceedings  to  enforce  the  order  of  September  7,  1904,  were 
also  ordered  stayed.  On  September  22,  1904,  defendant  was 
ordered  by  a  court  commissioner  of  the  circuit  court  for  Price 
county  to  show  cause  on  September  24, 1904,  at  a  special  term 
of  the  Price  county  circuit  court,  at  the  courthouse  in  the  city 
of  Ashland,  why  the  order  of  September  7th  should  not  be  en- 
forced, and  why  the  order  of  September  19th,  staying  the  pro- 
ceedings, should  not  be  vacated,  and  why  the  plaintiffs  should 
not  recover  their  costs.  The  court  ordered  the  two  orders  to 
show  cause  to  be  taken  up  together,  and  they  were  so  heard. 
On  November  28,  1904,  the  court  made  the  following  order: 

"At  a  special  term  of  said  court,  held  in  the  courthouse  in 
the  city  of  Ashland,  Ashland  county,  Wisconsin,  on  the  24th 
day  of  September,  A.  D.  1904.  Present:  Hon.  John  K. 
Parish. 

"The  motion  of  the  defendant  to  set  aside  the  order  of  this 
court  dated  September  7,  1904,  vacating  and  holding  for 
naught  said  order  imposing  a  fine  of  $10  upon  and  requiring 
the  defendant  to  pay  $15  costs  of  said  motion,  and  the  order 
to  show  cause  issued  to  the  plaintiff,  by  G.  D.  Myers,  court 
commissioner  for  Price  county,  Wisconsin,  on  the  22d  day  of 
September,  1904,  ordering  the  defendant  to  show  cause  be- 
fore the  court  why  the  defendant  should  not  pay  the  sum  of 
$10  fine  and  $15  costs  of  proceeding  as  commanded  by  order 
of  this  court  dated  September  7,  1904;  and  why  the  order 
dated  September  19th  staying  proceedings  herein  to  enforce 
said  order  of  September  7th  should  not  be  vacated  and  set 
aside ;  and  why  the  plaintiffs  should  not  recover  their  costs  of 
this  proceeding;  and  why  the  defendant  should  not  be  further 
punished  for  his  failure  to  comply  with  the  terms  of  said 
order  of  September  7,  1904,  by  order  of  the  court  came  on  to 
be  heard  before  the  court  on  the  said  24th  day  of  September,. 
1904,  and  J.  W.  Hicks,  attorney  for  the  plaintiffs,  appeared 
and  made  argument  in  support  of  the  contentions  of  the 
plaintiffs,  and  G.  E.  Schwindt,  attorney  for  the  defendant,  ap- 
peared and  made  argument  in  support  of  the  contentions  of 
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the  defendant,  and  the  attorneys  for  the  respective  parties 
thereafter  submitted  their  briefs  in  the  matter,  and  the  court 
having  duly  considered  all  points  involved,  and  being  advised 
in  the  matter,  finds  as  follows : 

"Findings  of  Fact. 

"That  the  defendant,  J.  E.  Huss,  is  guilty  of  contempt  in 
having  failed  and  refused  to  appear  before  the  Hon.  E.  W. 
Murray  on  the  16th  day  of  August,  A.  D.  1904,  pursuant  to 
an  order  of  said  E.  W.  Murray  dated  on  the  12th  day  of  Au- 
gust, A.  D.  1904,  and  duly  served  on  the  said  J.  E.  Huss,  as 
shown  by  proofs  now  on  file  herein,  and  there  make  answer 
under  oath  touching  his  property.  That  plaintiffs  have  suf- 
fered damages  in  the  sum  of  $10  by  the  said  failure  of  the 
said  J.  E.  Huss  to  appear  before  the  said  E.  W.  Murray  on 
the  16th  day  of  August,  1904,  and  make  answer  under  oath 
touching  his  said  property.  That  the  defendant,  J.  E.  Huss, 
ought  to  appear  before  the  said  E.  W.  Murray,  pursuant  to  or- 
der of  this  court,  or  order  of  said  E.  W.  Murray,  and  there 
make  answer  under  oath  touching  his  property,  and  abide  and 
perform  such  other  and  further  order  as  shall  be  made  herein. 
And  it  is  hereby  ordered  that  said  order  of  September  7, 1904, 
be  and  the  same  is  hereby  modified  so  that  it  shall  be  and  read 
as  follows: 

"Ordered,  that  within  ten  days  from  the  date  of  service  o£ 
notice  of  entry  of  this  order  on  the  defendant,  J.  E.  Huss,  he 
shall  pay  to  J.  W.  Hicks,  attorney  for  the  plaintiffs,  the  sum 
of  $25,  being  $10,  their  damages  suffered  by  the  failure  of  the 
said  J.  E.  Huss  to  appear  before  the  said  E.  W.  Murray  on 
the  16th  day  of  August,  1904,  and  there  make  answer  under* 
oath  touching  his  property,  and  $15,  costs  of  the  proceedings 
herein,  dated  on  the  7th  day  of  September,  1904.    Further 
ordered,  that  the  order  herein  staying  proceedings  to  enforce 
the  said  order  of  September  7th  be  and  the  same  is  hereby- 
vacated  and  set  aside,  and  that  the  motion  of  the  defendant 
herein  to  set  aside  the  said  order  of  September  7,  1904,  is  de- 
nied*   Further  ordered,  that  the  said  J.  E.  Huss  shall  on  two 
days*  notice,  personally  served  on  him  by  J.  W.  Hicks,  attor- 
ney for  the  plaintiffs,  and  without  further  order  or  process, 
appear  before  the  said  E.  W.  Murray,  county  judge  for  Price 
county,  and  there  make  answer  under  oath  touching  his  prop- 
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erty,  and  that  he  do  further  perform  and  abide  such  order  as 
shall  be  made  herein.  Further  ordered,  that  if  the  defendant, 
J.  E.  Huss,  fails  to  pay  the  said  sum  of  $25  as  herein  ordered 
within  ten  days  from  the  date  of  service  of  entry  of  this  or- 
der, the  said  J.  E.  Huss  be  imprisoned  in  the  common  jail  of 
such  county  until  the  same  be  paid,  not  to  exceed  sixty  days, 
or  until  further  order  of  the  court 
"Dated  November  28,  1904." 

This  is  an  appeal  from  so  much  of  the  order  of  September 
7, 1904,  as  imposes  a  fine  upon  defendant  and  orders  his  im- 
prisonment in  default  of  payment  and  his  appearance  before- 
the  court  on  September  17,  1904,  and  from  the  whole  of  the 
order  of  November  28, 1904. 

O.  E.  Schwindt,  for  the  appellant 

/.  IF.  Hicks,  for  the  respondents. 

Siebeckeb,  J.  The  proceedings  upon  which  errors  are  as- 
signed were  instituted,  under  ch.  150,  Stats.  1898,  to  punish 
the  defendant  as  for  a  contempt  for  his  neglect,  or  violation 
of  duty,  or  misconduct,  through  which  the  rights  and  remedies 
of  the  judgment  creditors  in  the  action  against  him  are  alleged 
to  have  been  impeded  and  prejudiced.  The  facts  and  circum- 
stances of  the  alleged  misconduct  are  set  forth  in  the  forego- 
ing statement  of  facts.  The  course  of  the  proceedings  through- 
out the  many  different  terms  of  the  circuit  court  is  not  clearly 
presented  in  all  particulars,  but  it  appears  sufficiently  clear 
that  the  action  was  instituted  against  defendant  in  justice's 
court  in  Price  county,  that  a  transcript  of  a  judgment  in  the 
action  was  filed  in  the  office  of  the  clerk  of  the  circuit  court 
for  Price  county,  that  execution  issued  and  was  returned 
wholly  unsatisfied,  and  that  the  proceedings  for  defendant's 
examination  were  had  as  hereinbefore  stated. 

The  first  question  arising  is :  Could  the  court  by  the  order 
of  November  28,  1904,  review  its  adjudication  made  on  Sep- 
tember 7th  ?  It  appears  that  the  court  undertook  to  re-examine 
its  adjudication  of  September  7th  whereby  it  ordered  the  de- 


222  SUPREME  COURT  OF  WISCONSIN.       [Feb. 

Emerson  v.  Hues,  127  Wis.  215. 

fendant  to  appear  and  be  examined  as  theretofore  directed, 
to  pay  a  fine,  and  in  case  of  default  in  these  matters  to  be 
imprisoned.  It  is  manifest  that  the  court  attempted,  by  Ihe 
punishment  of  the  defendant  as  for  a  contempt,  to  enforce 
the  same  rights  by  the  order  of  September  7, 1904,  as  by  the 
adjudication  of  November  28th  following,  and  that  the  ad- 
judication in  the  latter  order  is  a  review  of  the  former.  This 
order  of  November  28th  is  attacked  upon  the  ground  that  the 
court  could  not,  at  a  term  subsequent  to  the  one  at  which 
the  order  was  made,  so  review  its  adjudication  of  September 
7th.  The  proceeding  to  examine  defendant  concerning  his 
property  was  one  pending  and  triable  in  the  circuit  court  for 
Price  county.  The  initial  steps  were  taken  before  the  county 
judge  of  Price  county,  exercising  the  powers  of  a  court  com- 
missioner of  the  circuit  court.  The  order  of  September  7th 
was  made  at  a  general  term  of  the  Taylor  county  circuit 
-court,  which,  under  the  law,  was  a  special  term  for  the  Price 
county  circuit  court,  and  the  order  of  November  28th  was 
made  at  a  general  term  of  the  Ashland  county  circuit  court, 
which  was  also  a  special  term  for  the  Price  county  circuit 
court  Under  sec.  2424,  Stats.  1898,  as  amended  by  ch.  6, 
Laws  of  1905,  each  of  these  special  terms  of  the  Price  county 
circuit  court  must  be  held  to  be  a  separate  term  of  this  court. 
State  ex  rel  Ashland  W.  €o.  v.  Bardcm,  103  Wis.  297,  79 
N.  W.  226.  They  commence  and  end  as  terms  of  this  court, 
respectively,  with  the  opening  and  closing  of  the  term  in  the 
county  where  they  are  actually  held.  Id.  This  made  the 
term  held  in  Ashland  county  a  special  term  of  the  Price 
county  circuit  court  and  a  subsequent  term  to  the  one  held  as 
a  special  term  in  Taylor  county,  and  the  order  of  November 
28th,  made  at  a  session  of  the  court  in  Ashland  county  as  a 
special  term  of  the  Price  county  circuit  court,  was  made  at  a 
term  subsequent  to  the  one  at  which  the  September  7th  order 
was  made.    Since  no  judgment  or  final  order  in  a  special  pro- 
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ceeding  can  be  reviewed  on  its  merits  at  a  subsequent  term  of 
the  court,  except  as  provided  by  the  statute  authorizing  the 
court  to  grant  relief  from  a  judgment  or  order  or  other  pro- 
ceeding made  through  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect,  we  think  it  must  follow  that  the  order  of 
Xovember  28th  was  unauthorized,  and  hence  void  and  of  no 
effect  Sec  2832,  Stats.  1898 ;  Flanders  v.  Sherman,  18  Wis. 
575,  593 ;  M Uwaukee  MuL  L.  &  B.  Soc.  v.  Jagodzinski,  84 
Wis.  35,  54  N.  W.  102 ;  Finger  v.  Vanclich,  36  Wis.  141. 

This  leaves  the  order  of  September  7th  operative  as  the 
final  order  in  the  proceeding.     Its  validity  is  assailed  be- 
cause it  fails  to  comply  with  the  provisions  of  the  statutes 
providing  for  "proceedings  to  punish  contempts  to  protect  the 
rights  of  parties  in  civil  actions."     It  is  urged  that  the 
court  erroneously  by  this  order  in  the  proceeding  inflicted 
punishment  on  defendant  as  for  a  criminal  contempt,  and 
wrongfully  and  without  adjudicating  the  questions  involved 
imposed  a  fine  for  the  alleged  misconduct  as  for  contempt  in 
civil  actions.     The  provisions  of  the  statutes  respecting  the 
two  classes  of  contempts,  embodied  in  chs.  117  and  150,  Stats. 
1898,  preserve  a  marked  distinction  in  the  remedies  they 
afford  and  the  procedure  to  be  followed  in  each  class.     An  ex- 
amination of  the  decisions  of  this  court  involving  these  stat- 
utes shows  a  considerable  contrariety  of  opinion  as  to  their 
construction  and  scope*  which  it  would  be  impracticable  to  set 
out  in  detail  at  this  time.     In  their  application  of  the  stat- 
utes to  the  cases  actually  presented,  with  the  exception  of 
those  specifically  noted  hereafter,  the  decisions  rendered  are 
in  substantial  harmony.     There  is  substantial  accord  in  the 
cases  as  to  the  infliction  of  penalties  for  criminal  contempts 
under  sees.  2565-2568,  Stats.  1898.    It  is  clear  that  the  pro- 
ceeding is  to  be  prosecuted  in  the  name  of  the  state,  either 
in  a  summary  way  or  upon  notice  and  inquiry ;  and,  if  it  is 
adjudicated  that  the  defendant  is  guilty  of  the  alleged  offense, 
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punishment  by  fine  or  imprisonment,  or  both,  may  be  visited, 
within  the  limits  provided,  on  the  contemnor;  and,  if  im- 
prisonment is  imposed,  the  commitment  must  specify  the 
particular  circumstances  of  the  offense.  There  is  no  ques- 
tion but  that  the  moneys  paid  as  fines  under  such  proceedings 
go  to  the  school  fund  as  in  criminal  prosecutions,  and  that  if 
imprisonment  be  ordered  it  is  a  commitment  aa  a  punishment 
for  a  criminal  offense.  The  following  cases  are  illustrative 
of  this  class  of  contempts  and  the  approved  procedure  for 
their  punishment:  Haight  v.  Lucia,  36  Wis.  355;  State  ex 
rel.  Mown,  v.  Brophy,  38  Wig.  413 ;  In  re  Murphey,  39  Wis. 
286;  State  ex  rel.  Att'y  Gen.  v.  Circuit  Court,  97  Wis.  1, 
72  N.  W.  193 ;  In  re  Savin,  131  IT.  S.  267,  9  Sup:  Ct  699 ; 
In  re  Chadwick,  109  Mich.  588,  67  N.  W.  1071. 

In  proceedings  to  punish  as  for  a  contempt  under  ch.  150, 
Stats.  1898,  much  confusion  has  arisen  from  attempts  to  re- 
strict the  scope  of  the  statutes  by  limiting  the  remedy  under 
them  to  an  indemnity  of  the  injured  party  in  his  private 
rights  by  a  recovery  of  his  money  loss  or  injury,  and  by  co- 
ercing performance  of  a  duty  unperformed,  owing  to  the  in- 
jured party,  and  still  within  the  power  of  the  contemnor  to 
perform.     It  is  true  that  no  misconduct  is  punishable  under 
the  provisions  of  this  chapter  unless  it  appears  that  the  rights 
or  remedies  of  a  party  in  an  action  or  proceeding  depending 
or  triable  in  the  court  or  before  one  of  its  commissioners  may 
thereby  be  defeated,  impaired,  impeded,  or  prejudiced.     The 
provisions,  however,  plainly  authorize  the  court  to  punish  by 
fine  and  imprisonment  all  acts  of  misconduct  coming  within 
them,  though  the  misconduct  may  not  pertain  to  the  perform- 
ance of  a  duty  still  within  the  power  of  the  contemnor  to  per- 
form, and  though  it  may  produce  no  actual  loss  or  injury. 
The  proceedings  provided  by  these  statutes  seek  to  accomplish 
a  twofold  purpose:  one,  to  enforce  obedience  of  the  decrees 
of  the  court;  and  the  other,  to  indemnify  parties  to  the  action 
for  their  actual  loss  or  injury  and  to  compel  the  performance 
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of  duties  still  within  the  contemnor's  power.     If  no  actual 
loss  or  injury  is  produced  by  the  misconduct,  then  some  pen- 
alty must  be  inflicted  for  the  contumacious  conduct  which  re- 
sults in  defeating,  impeding,  or  prejudicing  the  rights  or 
remedies  of  any  party  through  disobedience  of  the  court's 
lawful  commands.     No  good  reason  is  perceived  why,  in  pro- 
tecting the  rights  of  parties  in  civil  actions,  a  money  penalty 
or  imprisonment  may  not  appropriately  be  visited  on  the 
offender  in  civil  proceedings,  even  though  it  appears  that  no 
actual  pecuniary  loss  has  resulted  to  the  parties.     The  means 
are  certainly  well  adapted  to  accomplish  the  purpose  of  pro- 
tecting private  rights  and  enforcing  the  court's  commands  in 
respect  thereto,  and  if  any  money  paid  by  the  contemnor  as  a 
penalty  for  his  misconduct  is  not  due  the  party  whose  rights 
have  been  impeded  or  prejudiced,  because  no  pecuniary  loss 
resulted  to  him,  we  perceive  no  good  reason  why  it  may  not 
very  properly  be  .turned  over  to  the  school  fund  of  the  state, 
as  contemplated  by  sees.  3495,  3496,  Stats.  1898.    We  dis- 
cover no  force  in  the  claim  that  this  will  result  in  a  blending 
of  proceedings  to  punish  contempts  in  civil  actions  with  those 
authorized  for  the  punishment  of  contempts  criminally.     The 
two  classes  of  proceedings  seek  to  reach  entirely  different  ob- 
jects and  are  subject  to  wholly  different  procedures ;  the  one 
having  all  the  characteristics  and  incidents  of  a  civil  proceed- 
ing, while  the  other  has  those  of  a  criminal  prosecution  in  the 
name  of  the  state. 

This  construction  of  the  statutes  results  in  a  conflict  with 
the  observation  made  by  this  court  in  In  re  Pierce,  44  Wis. 
411,  424,  to  the  effect  that  the  "fine"  contemplated  in  the  pro 
visions  as  to  civil  contempts  is  the  same  as  "indemnity,"  thus 
excluding  the  idea  that  a  fine  could  be  imposed  as  a  penalty 
merely,  in  a  proceeding  to  protect  the  rights  of  parties  in  a 
civil  action.  This  conclusion  was  based  on  the  ground  that 
these  statutes  were  taken  from  those  of  New  York  on  the 
same  subject,  and  that  the  word  "fine"  as  there  used  was  in- 
Vol.127— 15 
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tended  to  cover  only  indemnity.    A  comparison  of  the  provis- 
ions of  this  chapter  with  those  of  New  York  shows  a  marked 
difference  in  their  context  and  evident  meaning.    The  New 
York  statute  reads:  "If  an  actual  loss  or  injury  shall  have 
been  produced  to  any  party  by  the  misconduct  alleged,  a  fine 
shall  be  imposed  sufficient  to  indemnify  such  party"  [2  R.  S. 
p.  557,  pt  3,  tit.  13,  §  21],  while  sees.  3489,  3490,  Stats. 
1898,  provide  that,  if  the  party  be  guilty  of  the  alleged  mis- 
conduct, the  court  "shall  proceed  to  impose  a  fine  or  to  im- 
prison him,  or  both,  as  the  nature  of  the  case  shall  require," 
and  "if  an  actual  loss  or  injury  has  been  produced  .  .  .  the 
court  shall  order  a  sufficient  sum  to  be  paid  by  the  defendant 
to  such  party  to  indemnify  him  and  to  satisfy  his  costs  and  ex- 
penses, instead  of  imposing  a  fine."     The  difference  in  the 
meaning  and  intent  of  these  statutes  seems  so  obvious  and 
clear  that  it  will  not  permit  of  construction.     We  are  con- 
strained to  hold  that  the  opinion  expressed  in  In  re  Pierce, 
supra,  to  the  effect  that  "fine,""  as  used  in  the  various  provis- 
ions of  ch.  150,  Stats.  1898,  was  intended  to  cover  only  the  in- 
demnity to  the  injured  party,  is  erroneous  and  must  be  re- 
jected ;  that  the  provisions  of  this  chapter  clearly  warrant  the 
imposition  of  a  fine  or  imprisonment,  or  both,  in  cases  where 
no  actual  loss  or  injury  is  shown ;  that  in  case  of  actual  loss  or 
injury  resulting  from  the  alleged  misconduct,  instead  of  im- 
posing a  fine,  a  sum  is  to  be  ordered  paid  to  him  to  indemnify 
for  such  loss  or  injury ;  and  when  a  fine  is  imposed  it  is  in  the 
nature  of  a  penalty,  which  is  to  be  paid  into  the  state  treasury 
to  the  credit  of  the  school  fund.    Poertner  v.  Rvssel,  33  Wis. 
193 ;  State  ex  rel.  Marm  v.  Brophy,  38  Wis.  413 ;  State  ex  rel* 
Lanning  v.  Lonsdale,  48  Wis.  348,  4  N.  W.  390 ;  In  re  Mil- 
ium, 59  Wis.  24,  17  N.  W.  965 ;  Cleveland  v.  Burnham,  60 
Wis.  16,  IT  N.  W.  126,  18  N.  W.  190;  Smith  v.  Weeks,  SO 
Wis.  94, 18  N.  W.  778 ;  Wright  v.  Wright,  74  Wis.  439, 43  N. 
W.  145 ;  In  re  Rosenberg,  90  Wis.  581,  63  N.  W.  1065,  64  IN". 
W.  299;  Warren  v.  Rosenberg,  94  Wis.  523,  69  N.  W.  339  ; 
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State  ex  rel  Meggett  v.  O'Neill,  104  Wis,  227,  80  N.  W. 
447;  In  re  Meggett,  105  Wis.  291,  81  N.  W.  419;  State  ex 
rel  Rose  v.  Superior  Court,  105  Wis.  651,  81  N".  W.  1046; 
Joe.  Schlitz  B.  Co.  v.  Washburn  B.  Aeeo.  122  Wig,  515,  100 
N.  W.  882;  Ralpalje,  Contempts,  §  21  et  eeq.j  Langdon  v. 
Judges,  76  Mich.  358,  43  N.  W.  310;  Hendry x  v.  Fitzpat- 
rick,  19  Fed.  810. 

Another  objection  suggested  by  appellant  ie  that  the  order 
in  question  seeks  to  cover  both  a  fine  as  for  a  criminal  eon* 
tempt  and  an  indemnity  for  costs  under  the  provisions  of  ch. 
150,  Stats.  1898.    It  is  pertinent  to  observe  that,  as  indicated 
by  sec.  3480,  Stats.  1898,  and  the  succeeding  sections,  the 
procedure  prescribed  '"to  punish  contempts  to  protect  the 
rights  of  parties  in  civil  actions/1  when  committed  out  of  the 
immediate  presence  of  the  court,  is  twofold  in  its  character. 
The  court  may,  in  its  discretion,  in  certain  specified  cases, 
and  in  all  other  cases  upon  proper  showing  must,  either  order 
the  defendant  to  show  cause  before  the  court  why  he  should 
not  be  punished,  or  issue  an  attachment  to  arrest  and  bring 
him  before  the  court  to  answer  for  his  misconduct.    Under  sec* 
3481,  Stats.  1898,  the  order  to  show  cause  can  only  be  made 
in  the  court  wherein  the  action  or  special  proceeding  is  pend- 
ing, and  is  equivalent  to  a  notice  of  motion,  and  the  court 
thenceforth  proceeds  as  upon  a  motion  in  such  action  or 
special  proceeding.    But  when  no  such  order  is  made  and  an 
attachment  is  issued,  then  "it  shall  be  deemed  an  original 
special  proceeding  against  the  accused  in  behalf  of  the  state 
upon  the  relation  of  the  complainant"    It  has  been  held  that 
these  courses  of  procedure  are  the  same  in  form  as  proceed- 
ings in  civil  cases,  while  the  proceedings  under  ch.  117,  Stats. 
1898,  for  the  punishment  of  criminal  contempts,  are  carried 
on  from  their  inception  as  criminal  prosecutions,  with  all  the 
incidents  of  such  actions,  in  the  name  of  the  state  against  the 
defendant.    These  forms  aid  in  preserving  the  distinctions  in 
prosecutions  between  the  two  classes  of  contempts  and  show 
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the  legislative  intent  on  the  subject.    The  expression  of  the 
court  in  Haight  v.  Lucia,  36  Wis.  355,  to  the  effect  that  a 
contempt  proceeding  is  not  to  be  entitled  in  the  action  out 
of  which  it  arose  seems  at  variance  with  many  well-considered 
cases.    This  question  was,  however,  set  at  rest  by  the  enact- 
ment of  sec.  3481,  Stats.  1898,  as  a  new  section  to  the  Revised 
Statutes  of  1878,  added  subsequently  to  the  decision  in  this 
case.    Furthermore,  the  observation  in  the  same  case,  to  the 
effect  that  the  injury  sustained  by  a  party  through  the  alleged 
misconduct  is  not  a  material  matter  in  any  contempt  proceed- 
ing, is  not  correct  and  must  be  held  applicable  only  to  pro- 
ceedings to  punish  as  for  criminal  contempts  under  ch.  117, 
Stats.  1898;  because,  as  we  have  shown,  in  proceedings  to 
punish  contempts  under  ch.  150,  Stats.  1898,  the  question  of 
indemnity  for  the  injury  produced  to  another  party  must  be 
considered,  as  the  provisions  of  the  chapter  expressly  enjoin 
an  adjudication  and  recovery  for  such  injury.    In  the  instant 
case  the  proceeding  upon  which  the  order  of  September  7th 
was  based  was  an  order  to  show  cause  in  the  action  after 
judgment  in  the  same  court    The  defendant  was  in  default. 
At  this  stage  of  the  proceedings  it  devolved  on  the  court  to  de- 
termine whether  or  not  the  alleged  misconduct  had  been  com- 
mitted, and  if  the  court  found  defendant  guilty  thereof  it  de- 
volved upon  the  court  to  determine  whether  or  not  such  "mis- 
conduct was  calculated  to  or  actually  did  defeat,  impede,  or 
prejudice  the  rights  or  remedies  of  any  party  in  [the]  action 
or  proceeding,"  and  if  it  is  so  found,  then  a  determination 
must  be  made  as  to  whether  or  not  an  actual  loss  or  injury 
had  resulted  to  any  of  the  parties  from  such  misconduct     If 
no  such  loss  or  injury  resulted  and  it  was  so  adjudged,  then  a 
fine  or  imprisonment  must  be  imposed  as  punishment  for  the 
contempt,  but  if  such  loss  or  injury  is  adjudged  to  have  re- 
sulted, then  no  fine  or  imprisonment  could  be  imposed,  Init 
the  court  must  order  that  defendant  pay  to  the  injured  party 
a  sum  to  indemnify  him  and  to  pay  his  costs  and  disburse- 
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ments.  Sees.  3489,  3490,  Stats.  1898.  In  addition  to  these 
penalties  the  court  may  in  proper  cases  impose  those  provided 
in  sec.  3491,  Stats.  1898,  and  coerce  performance  of  acts  and 
duties  still  in  the  defendant's  power  to  perform.  The  ad- 
judication of  these  questions  is  essential  and  a  necessary  step 
to  give  validity  to  the  proceeding.  Sees.  3489,  3490,  Stats. 
1898 ;  State  ex  rel.  Chappell  v.  Giles,  10  Wis.  101 ;  Shannon 
v.  State,  18  Wis.  604;  In  re  Gill,  20  Wis.  686;  Poertner  v. 
Russel,  33  Wis.  193 ;  Lamonte  v.  Pierce,  34  Wis.  483 ;  Witter 
v.  Lyon,  34  Wis.  564;  Heymann  v.  Cunningham,  51  Wis. 
506,  8  N.  W.  401;  McEvoy  v.  Gallagher,  107  Wis.  331,  83 
ST.  W.  633. 

An  examination  of  the  record  before  us  shows  that  the  court 
made  no  such  adjudication.  The  order  directs  that  defend- 
ant perform  a  duty  theretofore  omitted  and  still  in  his  power 
to  perform,  to  pay  a  fine,  and  in  default  to  stand  committed 
until  the  order  should  be  obeyed.  The  record  fails  to  show 
any  adjudication  from  which  it  can  be  ascertained  that  de- 
fendant was  guilty  of  the  alleged  misconduct,  and  that  the 
misconduct  was  calculated  to  or  actually  did  defeat,  impede, 
or  prejudice  the  rights  or  the  remedies  of  any  of  the  parties ; 
and  there  is  nothing  to  show  whether  or  not  the  alleged  mis- 
conduct produced  actual  loss  or  injury.  The  fatality  of  this 
omission,  under  the  provisions  of  the  statutes,  is  manifest.  If 
such  a  loss  or  injury  was  produced,  then  no  fine  or  imprison- 
ment could  fee  imposed  under  sec.  3489,  Stats.  1898,  but  a 
money  indemnity  only  could  be  ordered  under  sec.  3490, 
Stats.  1898.  Upon  these  considerations  it  necessarily  fol- 
lows that  no  foundation  was  shown  upon  which  the  orders  ap- 
pealed from  could  properly  be  made,  and  they  must  therefore 
be  vacated  and  declared  for  naught. 

By  the  Court. — The  orders  appealed  from  are  reversed, 
and  the  proceeding  is  remanded  with  directions  to  proceed 
to  a  retrial  of  the  issues  involved  in  the  hearing  in  which  the 
order  of  September  7, 1904,  was  entered. 
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Hikte,  Eespondent,  vs.  Eastbbn  Wisconsin  Railway  & 
Light  Company,  Appellant. 

January  SO— February  28,  1906. 

Appeal  and  error:  Verdict,  when  disturbed:  Street  railways:  Neglir- 
gence:  Ejection  of  passenger:  Evidence:  Remarks  by  court: 
Prejudicial  error:  Instructions  to  jury:  Excessive  damages. 

1.  On  appeal  the  ruling  of  the  trial  court  refusing  to  set  aside  a 

verdict  will  only  be  reversed  where  there  is  no  evidence  to 
support  it,  or  where,  though  there  is  some  evidence  in  its  sup- 
port, still  the  great  weight  of  the  evidence  is  against  it,  and 
that  weight  is  so  reinforced  by  all  the  reasonable  probabilities 
and  inferences  that  it  becomes  overwhelming. 

2.  In  an  action  against  a  street  railway  company  to  recover  dam- 

ages for  negligence  in  forcibly  ejecting  a  passenger  while  the 
car  was  in  motion,  the  evidence,  stated  in  the  opinion,  is  held 
sufficient  to  show  such  negligence,  and  also  to  sustain  an  an- 
swer to  a  special  question  submitted  to  the  Jury  as  to  the  rate 
of  speed  of  the  car  at  the  time  the  passenger  was  ejected. 

3.  In  an  action  against  a  street  railway  company  to  recover  dam- 

ages for  negligence  in  forcibly  ejecting  a  passenger  while  the 
car  was  in  motion,  plaintiff's  counsel,  in  attempting  to  show 
notice  to  the  defendant's  officers  shortly  after  the  injury,  asked 
a  question:  "What  did  you  say  to  Mr.  G.  about  this  trouble?*' 
and,  on  objection  being  made,  the  court  remarked:  "You  are 
seeking  to  show  that  you  informed  the  company  of  the  im- 
proper conduct  of  the  conductor  soon  after  the  accident  hap- 
pened." Held,  that  the  use  of  the  word  "improper,"  while  III 
advised,  did  not  constitute  prejudicial  error,  since  It  was  pat- 
ent from  the  record  that  the  court  simply  meant  "the  conduct 
which  you  claim  was  improper,"  and  therefore  the  jury  could 
not  have  been  misled. 

4.  In  an  action  against  a  street  railway  company  to  recover  dam- 

ages for  negligence  in  forcibly  ejecting  a  passenger  while  the 
car  was  in  motion,  an  instruction,  in  substance,  that  if  the 
plaintiff  was  using  profane  and  Insulting  language  or  -was 
guilty  of  boisterous  or  riotous  conduct  on  the  car,  or  was  threat- 
ening to  assault  the  conductor,  the  conductor  was  justified  in 
putting  him  off  without  using  unnecessary  force,  is  not 
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dered  erroneous  by  adding:  "Provided  th3  car  had  come  to  a 
standstill,  but  not  if  it  was  still  in  motion." 

5.  In  such  case  requested  instructions  bearing  on  plaintiffs  con- 

duct, stated  in  the  opinion,  are  held  to  be  not  well  drawn,  and, 
in  so  far  as  they  state  correct  principles,  to  be  fully  and  care- 
fully covered  by  the  general  charge. 

6.  In  an  action  against  a  street  railway  company  to  recover  dam- 

ages for  negligence  in  forcibly  ejecting  a  passenger  while  the 
car  was  in  motion,  the  evidence,  stated  in  the  opinion,  is  held 
sufficient  to  justify  a  finding  by  the  jury  that  an  ulcer  on  plaint- 
iff's leg  was  caused  by  the  fall  at  the  time  of  the  ejection. 

7.  In  such  case  the  verdict  is  held  not  to  be  excessive. 

AypEAT,  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Michael  Kibwan,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  damages  for  gross  negligence 
in  forcibly  ejecting  the  plaintiff  from  a  street  car  while  in 
motion.  The  evidence  upon  the  trial  showed  that  the  plaint- 
iff, a  young  man  twenty-five  years  of  age,  was  a  passenger  on 
one  of  the  defendant's  street  cars  in  the  city  of  Fond  du  Lao 
on  the  evening  of  September  21,  1903.  The  car  was  going 
in  a  northerly  direction,  and  the  plaintiff  desired  to  get  off 
at  Lake  Shore  Drive;  and  an  altercation  occurred  between 
plaintiff  and  the  conductor  of  the  car,  one  Judkins,  before 
the  car  reached  the  plaintiff's  destination.  The  evidence  for 
the  plaintiff  tended  to  show  that  before  the  car  stopped  at 
Lake  Shore  Drive  the  conductor,  Judkins,  shoved  or  pushed 
the  plaintiff  off  from  the  car  while  it  was  moving  at  the  rate 
of  five  or  six  miles  per  hour,  and  that  the  plaintiff  fell  on  his 
back  and  was  injured.  The  defendant's  evidence  tended  to 
show  that  the  car  had  stopped  at  Lake  Shore  Drive,  and  that 
the  plaintiff  refused  to  get  off,  although  that  was  his  destina- 
tion, and  that  thereupon  the  conductor  took  him  by  the  collar 
and  put  him  off,  not  using  unnecessary  force,  and  that  after 
getting  off  the  plaintiff  stood  for  a  moment  and  then  fell 
down.  There  was  some  evidence  that  the  plaintiff  was  par- 
tially intoxicated.  No  claim  was  made  to  recover  punitory 
damages.     In  addition  to  a  general  verdict  the  court  on  its 
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own  motion  submitted  two  special  questions  to  the  jury,  and 
the  verdict,  as  returned,  was  as  follows : 

"We,  the  jury  in  the  above-entitled  action,  find  in  favor  of 
the  plaintiff,  Eli  Hirte,  and  against  the  defendant,  Eastern 
Wisconsin  Railway  &  Light  Company,  and  we  assess  the 
plaintiff's  damages  at  the  sum  of  one  thousand  six  hundred 
($1,600)  dollars.  First  question:  Was  the  car  in  motion  at 
the  time  when  plaintiff  was  pushed  off  from  it  by  the  con- 
ductor at  Lake  Shore  Drive  ?  If  so,  at  what  rate  of  speed  was 
the  car  then  moving  ?  Answer.  Yes ;  three  to  four  miles  per 
hour.  Second  question :  Is  the  diseased  condition  of  plaintiff's 
left  leg  the  natural  and  probable  consequence  of  an  injury 
sustained  by  him  by  reason  of  having  been  pushed  off  from  the 
car  at  Lake  Shore  Drive  ?    A.  Yes." 

The  defendant  made  the  proper  motions  for  nonsuit  at  the 
close  of  the  plaintiff's  evidence,  also  for  the  direction  of  a 
verdict  at  the  close  of  the  entire  evidence,  also  for  judgment 
for  the  defendant  non  obstante,  also  to  change  the  answers  of 
the  verdict  and  render  judgment  thereon  for  the  defendant, 
also  to  set  aside  the  verdict  and  to  grant  a  new  trial ;  all  of 
which  motions  being  overruled,  judgment  was  rendered  for 
the  plaintiff  on  the  verdict,  and  the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  Maurice  McEenna, 
attorney,  and  John  I.  Thompson,  of  counsel,  and  oral  argu- 
ment by  Mr.  McKenna. 

For  the  respondent  there  was  a  brief  by  Husting  &  Hust- 
ing,  and  oral  argument  by  B.  A.  Husting. 

Winslow,  J.  The  appellant  strenuously  claims  that  this 
court  should  set  aside  the  verdict  because  it  is  against  the  dear 
preponderance  of  the  evidence.  This  court  does  not  set  aside 
verdicts  for  that  reason.  This  court  will  only  reverse  the  rul- 
ing of  the  trial  court  refusing  to  set  aside  a  verdict  where 
there  is  no  evidence  to  support  the  verdict,  or  where,  "though 
there  be  some  evidence  in  its  support,  still  the  great  weight  of 
the  evidence  is  against  it,  and  that  weight  is  so  reinforced  by 
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all  the  reasonable  probabilities  and  inferences  that  it  becomes 
overwhelming."    Bannon  v.  Ins.  Co.  of  N.  A.  115  Wis.  250, 
91 K  W.  666.    This  is  not  such  a  case.    While  there  was  con- 
siderable evidence  tending  to  show  that  the  conductor  did  not 
recklessly  push  the  plaintiff  off  from  the  car  while  in  motion, 
there  was  much  evidence  tending  to  prove  that  such  was  the 
fact,  and  there  are  no  physical  facts  which  render  the  latter 
version  of  the  occurrence  incredible  or  against  all  the  rea- 
sonable probabilities.    Nor  can  it  be  said  that  the  finding  to 
the  effect  that  the  car  was  moving  at  the  rate  of  three  or  four 
miles  per  hour  is  a  mere  conjecture,  unsupported  by  any  evi- 
dence.   It  is  true  that  no  witness  testified  to  these  exact  fig- 
ures, and  that  the  only  direct  evidence  on  the  point  is  by  two 
or  three  witnesses  that  in  their  opinion  the  car  was  moving 
somewhere  from  five  to  ten  miles  per  hour.     This,  however, 
was  merely  opinion  evidence,  and  there  was  evidence  in  the 
case  to  the  effect  that  the  car  moved  twenty  or  twenty-five 
feet,  or  about  a  car  length,  after  the  plaintiff  was  put  off, 
which  evidence  manifestly  bore  legitimately  on  the  question  of 
the  rate  of  speed,  and  from  which  the  jury  might  well  con- 
clude that  the  car  was  moving  at  a  less  rate  of  speed  than  that 
directly  testified  to  by  the  witnesses. 

The  plaintiff  attempted  unsuccessfully,  upon  the  trial,  to 
show  that  notice  was  given  to  one  of  the  defendant's  officers 
shortly  after  the  injury  of  the  act  of  the  conductor,  and  in 
course  of  this  attempt  the  following  question  was  asked  of  the 
plaintiff's  father:  "What  did  you  say  to  Mr.  Grover  about 
this  trouble?"  Objection  being  made  to  this  question  the 
court  said :  "You  are  seeking  to  show  that  you  informed  the 
company  of  the  improper  conduct  of  the  conductor  soon  after 
the  accident  happened  ?"  To  which  question  plaintiff's  coun- 
sel answered  in  the  affirmative.  Defendant's  counsel  now 
contends  that  this  characterization  of  the  conductor's  act  as 
"improper"  was  calculated  to  impress  the  jury  with  the  idea 
that  the  court  was  of  opinion  that  the  conductor's  act  was  un- 
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justifiable,  and  that  hence  it  was  prejudicial  error*  The  re- 
mark of  the  court  was  certainly  ill  advised.  Great  care  should 
be  taken  by  trial  courts  not  to  make  any  remark  in  the  pres- 
ence of  the  jury  which  can  be  construed  as  indicating  the 
xourt's  opinion  upon  a  question  of  fact  We  cannot  think, 
however,  that  the  use  of  the  word  "improper"  in  the  question, 
asked  by  the  court  could  be  reasonably  construed  by  the  jury 
as  an  indication  of  any  conclusion  of  the  trial  court  The 
question  was  addressed  only  to  plaintiff's  counsel,  who,  of 
course,  was  at  all  times  vigorously  contending  that  the  con- 
ductor's act  was  improper,  and  we  think  it  was  so  patent  that 
the  court  simply  meant  "the  conduct  which  you  claim  was  im- 
proper" that  the  jury  could  not  have  been  misled  by  it 

The  court  carefully  charged  the  jury,  in  substance,  that  if 
the  plaintiff  was  using  profane  and  insulting  language  or  was 
guilty  of  boisterous  or  riotous  conduct  on  the  car,  or  was 
threatening  to  assault  the  conductor,  then  the  conductor  was 
justified  in  putting  him  off  without  using  unnecessary  force, 
providing  the  car  had  come  to  a  standstill,  but  not  if  it  was 
still  in  motion.    Complaint  is  made  because  the  court  several 
times,  in  course  of  the  charge,  inserted  this  proviso,  and  ref- 
erence is  made  to  the  Bolin  Case,  108  Wis.  333,  84  N.  W. 
446,  where  it  was  held  that  there  might  be  circumstances  un- 
der which  a  railway  company  would  not  be  obliged  to  wholly 
stop  its  train  to  require  a  wilful  trespasser  to  leave  it    The 
case  manifestly  has  no  application,  and  we  are  referred  to  no 
case  where  it  is  held  that  a  passenger  lawfully  riding  on  a 
train  or  car,  and  not  engaged  in  an  assault,  can  be  lawfully 
ejected  while  the  train  or  car  is  in  motion.    The  charge  was 
manifestly  right. 

Complaint  is  also  made  because  the  court  refused  to  give 
the  following  instruction,  asked  for  by  the  defendant: 

"A  passenger  on  a  street  railway  car  is  entitled  to  protec- 
tion only  so  far  as  his  own  conduct  merits  it,  and  the  de- 
fendant was  not  bound  to  protect  him  against  the  usual  and 
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probable  results  of  his  own  misbehavior,  if,  under  all  the  evi- 
dence in  the  case,  you  find  that  the  defendant  was  guilty  of 
any." 

This  instruction  is  not  well  drawn  and  has  little  legitimate 
bearing  on  the  evidence.-  So  far  as  it  states  a  correct  prin- 
ciple it  is  fully  and  carefully  covered  by  the  general  charge. 
The  same  remark  applies  to  the  remaining  requests  for  in- 
structions made  by  the  defendant  which  were  refused  by  the 
court. 

It  is  further  claimed  that  the  damages  were  excessive,  and 
this  claim  is  baaed  largely  upon  the  contention  that  the  evi- 
dence was  not  sufficient  to  entitle  the  jury  to  find  that  the 
diseased  condition  of  the  plaintiff's  left  leg  was  proximately 
caused  by  the  ejection  from  the  car.    It  appears  that  at  some 
time  after  the  occurrence  a  traumatic  ulcer  developed  on  the 
plaintiff's  left  leg,  which  became  serious  and  necessitated  an 
operation  upon  the  leg  and  the  treatment  thereof  for  ten 
weeks  in  a  hospital,  besides  incapacitating  him  from  labor  of 
any  kind  up  to  the  time  of  the  trial,  which  occurred  in  March, 
1905.     The  testimony  as  to  the  exact  time  when  this  ulcer 
developed  is  in  some  confusion.    There  is,  it  is  true,  evidence 
tending  to  show  that  it  did  not  develop  until  some  three 
months  after  the  ejection  from  the  car,  and  some  of  the  plaint- 
iff's own  evidence  seems  to  indicate  that  such  was  the  case. 
However,  he  also  says  that  there  was  pain  at  the  place  since 
the  day  of  his  ejection,  and  the  attending  physician  testifies 
directly  that  a  few  days  after  the  occurrence  the  left  leg  be- 
came swollen  from  knee  to  ankle,  that  inflammation  set  in  in 
a  week  or  ten  days  after  that,  and  increased  until  it  broke  out 
and  became  an  ulcer,  and  that  he  continuously  dressed  and 
treated  it  until  it  became  an  open  sore  and  an  operation  be- 
came necessary.    As  it  was  an  undisputed  fact  that  the  ulcer 
was  traumatic  in  its  origin,  and  that  the  plaintiff  was  in  bed 
from  the  time  of  the  ejection  from  the  car  for  a  considerable 
time,  we  think  there  was  sufficient  evidence  upon  which  the 
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jury  might  find  that  the  ulcer  was  caused  by  the  fall  at  the 
time  of  the  ejection.  If  such  was  the  case,  the  damages  can- 
not be  held  excessive. 

By  the  Court. — Judgment  affirmed, 

Mabshall  and  Kjebwin,  JJ.,  dissent 


The  State  ex  eel.  Schutz  vs.  Williams,  Circuit  Judge. 

January  80— February  23,  1906. 

Mandamus:  Criminal  law  and  practice:  Change  of  venue  after  re- 
versal in  supreme  court:  Statutes:  Construction. 

S.,  being  about  to  be  placed  on  trial  for  a  criminal  offense  in  the 
municipal  court  of  Milwaukee  county,  used  his  statutory  right 
and  obtained  a  change  of  venue  to  the  circuit  court  for  that 
county  on  account  of  the  prejudice  of  the  municipal  judge. 
Thereafter,  in  due  form  of  law,  he  was  convicted  and  sentenced, 
and,  upon  writ  of  error,  the  judgment  of  conviction  was  re- 
versed by  the  supreme  court  and  the  cause  remanded  for  a 
new  trial.    At  the  first  term  after  reversal  and  on  the  cause 
being  called  for  trial,  an  application,  in  due  form  of  law,  was 
made  for  a  change  of  venue  on  account  of  the  prejudice  of  the 
circuit  judge,  which  was  denied,  and  thereupon  an  alternative 
writ  of  mandamus  was  sued  out  of  the  supreme  court  to  com- 
pel the  relief  demanded  on  such  application.    Held,  under  sec. 
4680,  Stats.  1898  (providing  that  any  defendant  may  apply  for 
a  change  of  venue  on  account  of  the  prejudice  of  the  judge  of 
the  court  in  the  manner  provided  by  law  for  a  change  of  venue 
in  civil  actions;  and  it  shall  be  the  duty  of  the  judge  to  award 
such  change,  but  not  more  than  one  change  shall  be  awarded 
in  any  cause,  and  such  change  shall  not  be  awarded  after  the 
next  term  succeeding  that  at  which  the  accused  shall  have 
been  arraigned  unless  his  affidavit  states  facts  showing  the  ex- 
istence of  prejudice  on  the  part  of  the  judge  unknown  to  the 
defendant  at  any  term  of  the  court  prior  to  the  making  and 
filing  of  such  affidavit;  and  in  all  cases  after  a  trial  shall  have 
been  had  without  a  verdict  the  accused  shall  be  entitled  to  one 
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change  of  Venue,  if  he  desire  it  and  make  application  there- 
for at  the  term  at  which  such  trial  was  had;  provided,  that 
where  the  Judgment  shall  be  reversed  by  the  supreme  court  and 
the  cause  remanded  for  a  new  trial  such  defendant  may  apply 
for  a  change  of  venue  on  account  of  the  prejudice  of  the  judge 
in  the  manner  provided  by  this  section  at  the  first  term  when 
the  cause  shall  be  called  for  trial  after  such  reversal) : 

(1)  The  right  of  S.  to  make  such  application  by  necessary 
implication  carried  with  it  the  right  to  have  the  application 
granted  in  case  the  moving  papers  satisfied  the  statute. 

(2)  Such  application  should  be  made  in  accordance  with  the 
law  in  a  civil  action,  i.  e.  by  filing  an  affidavit  and  moving 
thereon,  stating  that  the  defendant  has  good  reason  to  believe 
and  does  believe  that  he  Cannot  have  a  fair  trial  on  account  of 
the  prejudice  of  the  judge,  naming  him. 

(3)  The  manifest  purpose  of  the  proviso  in  sec.  4680  is  to 
place  the  accused  at  the  first  term  of  the  court  after  the  re- 
versal at  which  a  trial  may  be  had  in  the  same  situation,  as 
regards  a  change  of  venue,  as  at  the  first  opportunity  for  a 
change  after  the  filing  of  the  indictment  or  information. 

(4)  In  such  affidavit  it  is  not  necessary  to  state  facts  show- 
ing that  the  existence  of  prejudice  on  the  part  of  the  judge 
was  unknown  to  the  applicant  at  any  term  of  court  prior  to 
the  filing  of  the  application,  since  there  might  be  one  or  more 
terms  of  court  prior  to  making  the  application,  occurring  be- 
tween the  first  trial  and  the  first  opportunity  for  a  second 
trial,  neither  of  which  would  afford  opportunity  for  an  appli- 
cation for  a  change  of  venue  and  give  rise  to  any  necessity 
therefor. 

(5)  S.  having  been  denied  a  clear  statutory  right,  a  peremp- 
tory writ  of  mandamus  should  issue. 

Maitoamus  to  Obben  T.  Williams,  Judge  of  the  Circuit 
Court  for  Milwaukee  county.    Peremptory  writ  granted. 

Jacob  Schutz,  being  about  for  the  first  time  to  be  placed 
on  trial  in  the  municipal  court  of  Milwaukee  county,  Hon. 
Axviir  C.  Brazee  presiding,  for  the  offense  of  bribery,  used 
his  statutory  right  to  obtain  a  change  of  venue  on  account  of 
the  prejudice,  as  he  claimed,  of  such  judge,  resulting  in  the 
cause  being  transferred  for  trial  to  the  circuit  court  for  Mil- 
waukee county.  Such  proceedings  were  duly  had  in  such 
court  that  in  due  form  of  law  he  was  found  guilty,  and  was 
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sentenced  to  be  punished  by  imprisonment  at  hard  labor  for 
the  term  of  one  year  in  the  house  of  correction  in  Milwaukee 
•county.  Upon  a  writ  of  error  sued  out  of  this  court  the  judg- 
ment against  him  was  reversed  and  the  cause  remanded  to  the 
-circuit  court  for  a  new  trial.  At  the  January  term  of  such 
court  for  1906  the  cause  was  first,  after  such  reversal,  called 
for  trial  before  the  Hon.  Orren  T.  Williams,  the  judge  who 
presided  at  the  previous  trial,  whereupon,  in  due  form  of  law, 
an  application  for  a  change  of  venue  was  made,  as  in  case  of 
a  first  application,  on  account  of  prejudice,  as  the  accused 
claimed,  of  said  Hon.  Orren  T.  Williams.  The  motion  was 
denied.  An  alternative  writ  of  mandamus  was  thereupon 
sued  out  of  this  court  for  the  purpose  of  obtaining  relief  to 
which  the  accused  deemed  himself  entitled,  as  indicated  by 
his  said  motion. 

For  the  relator  there  was  a  brief  by  (7.  A.  A.  McGee  and 
Julius  E.  Boehr,  attorneys,  and  McQee  &  Jeger,  of  counsel, 
and  oral  argument  by  Mr.  McQee. 

The  Attorney  General  and  A.  C.  Titus,  assistant  attorney 
general,  for  the  respondent. 

Mamhai,;l,  J.  The  questions  for  decision  are  these:  A 
person,  charged  with  having  committed  a  criminal  offense, 
having  obtained  one  change  of  venue  in  due  form  of  law  and 
thereafter  been  tried  and  convicted  and  subsequently  secured 
a  reversal  of  the  conviction  on  writ  of  error  to  this  court  and 
a  remand  of  the  cause  for  a  new  trial,  can  he  .upon  the  cause 
being  first  called  for  such  trial  obtain,  as  matter  of  right,  a 
second  change  of  venue  ?  If  that  be  answered  in  the  affirma- 
tive, is  it  requisite  in  the  moving  affidavit  to  show  that  the 
cause  for  the  change  was  not  known  to  the  accused  at  any 
term  of  court  prior  to  the  filing  of  such  affidavit  ?  Both  ques- 
tions must  be  answered  by  the  statute  without  effort  to  ju- 
dicially construe  the  same,  unless  there  is  some  ambiguity 
therein.     Such  statute  (sec.  4680,  Stats.  1898),  eliminating 
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all  words  not  helpful  in  determining  its  meaning,  is  as  fol- 
lows : 

"Any  defendant  .  .  .  may  apply  for  a  change  of  venue  on 
account  of  the  prejudice  of  the  judge  of  the  court  ...  in  the 
manner  provided  by  law  for  a  change  of  venue  in  civil  actions ; 
and  it  shall  be  the  duty  of  the  judge  ...  to  award  such 
change,  but  not  more  than  one  change  .  .  .  shall  be  awarded 
in  any  cause,  and  such  change  shall  not  be  awarded  after  the 
next  term  succeeding  that  at  which  the  accused  shall  have 
been  arraigned  unless  his  affidavit  states  facts  showing  the  ex- 
istence of  prejudice  on  the  part  of  the  judge  unknown  to  the 
defendant  at  any  term  of  the  court  prior  to  the  making  and 
filing  of  such  affidavit;  and  in  all  cases  after  a  trial  shall  have 
been  had  without  a  verdict  the  accused  shall  be  entitled  to 
one  change  of  venue,  if  he  desire  it  and  make  application 
therefor  at  the  term  at  which  such  trial  was  had ;  provided, 
that  where  the  judgment  .  .  .  shall  be  reversed  by  the  su- 
preme court  and  the  cause  remanded  for  a  new  trial  such  de- 
fendant may  apply  for  a  change  of  venue  on  account  of  the 
prejudice  of  the  judge  in  the  manner  provided  by  this  section 
at  the  first  term  when  the  cause  shall  be  called  for  trial  after 
such  reversal." 

That  seems  plain.  There  certainly  is  no  uncertainty  of 
sense  in  the  words  themselves.  We  cannot  discover  any  in  ap- 
plying them  to  the  subject  with  which  they  deal.  In  their 
literal  sense  they  lead  to  no  absurd  consequences.  We  must, 
therefore,  give  thereto  the  plain  ordinary  meaning.  State  ex 
rel  Davis  &  Starr  L.  Co.  v.  Pors,  107  Wis.  420,  83  N.  W. 
706. 

The  right  after  reversal  to  make  one  application  for  a 
change  of  venue  is  stated  in  the  most  unmistakable  language. 
The  right  to  make  application,  by  necessary  implication,  car- 
ries with  it  the  right  to  have  the  application  granted  in  case 
of  live  moving  papers  satisfying  the  statute.  What  is  the  es- 
sential in  that  regard  I  That  is  answered  by  the  words  of  the 
proviso :  "In  the  manner  provided  by  this  section."  That  re- 
fers to  preceding  language  to  the  effect  that,  on  the  occasion 
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when  the  statute  affords  the  first  opportunity  for  a  change  of 
venue,  the  accused  may  make  application  therefor  in  accord- 
ance with  the  law  in  civil  action,  i.  e.  by  filing  an  affidavit 
and  moving  thereon,  stating  that  the  defendant  has  good  rea- 
son to  believe  and  does  believe  that  he  cannot  have  a  fair  trial 
on  account  of  the  prejudice  of  the  judge,  naming  him.  The 
manifest  purpose  of  the  proviso,  it  seems,  is  to  place  the  ac- 
cused at  the  first  term  of  the  court  after  the  reversal  at  which 
a  trial  may  be  had  in  the  same  situation,  as  regards  a  change 
of  venue,  as  at  the  first  opportunity  for  a  change  after  the 
filing  of  the  indictment  or  of  the  information.  That  it  has 
nothing  to  do  with  the  preceding  proviso  is  unmistakable 
since  that  requires  an  affidavit  stating  facts  showing  the  exist- 
ence of  prejudice  on  the  part  of  the  judge  unknown  to  the  ap- 
plicant at  any  term  of  court  prior  to  the  filing  of  the  applica- 
tion. In  any  case  there  might  be  one  or  more  terms  of  court 
prior  to  the  making  of  the  application,  occurring  between  the 
first  trial  and  the  first  opportunity  for  a  second  trial,  neither 
of  which  would  afford  an  opportunity  for  an  application  for 
a  change  of  venue  and  give  rise  to  any  necessity  therefor. 

The  proviso  with  the  words  in  connection  with  it  which  are 
a  part  thereof  by  reference  or  necessary  implication  is  in  this 
form :  Where  the  judgment  against  a  defendant  shall  be  re- 
versed by  the  supreme  court  and  the  cause  remanded  for  a 
new  trial  such  defendant  may  apply  for  a  change  of  venue 
(and  the  same  shall  be  awarded  to  him)  upon  his  filing  his 
affidavit  that  he  has  good  reason  to  and  does  believe  that  he 
cannot  have  a  fair  trial  in  such  action  on  account  of  the  preju- 
dice of  the  judge,  naming  him.  That,  of  course,  being  subject 
to  the  provision  in  respect  to  holding  the  case  and  calling  in 
another  judge. 

It  follows  that  respondent  denied  the  relator  that  which 
was  his  clear  statutory  right  and  for  that  reason  a  peremptory 
writ  of  mandamus  must  be  issued  according  to  law  in  such 
cases. 

By  the  Court. — So  ordered. 
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Ibt  RE  Habeington. 

January  90— February  23,  1906. 

Habeas  corpus:  Constitutional  law:  Sentence  to  state  reformatory: 
Transfer  to  state  prison  by  board  of  control:  Judicial  powers. 

Sec.  4944c,  Stats.  1898,  as  amended  by  ch.  28,  Laws  of  1899,  au- 
thorizing the  board  of  control,  under  certain  circumstances, 
to  transfer  convicts  from  the  state  reformatory  to  the  state 
prison,  is  not  a  conferring  of  judicial  power  on  the  board  of 
control,  which,  by  the  constitution,  is  confined  to  courts. 

Application  for  a  writ  of  habeas  corpus.    Denied. 

Original  writ  of  habeas  corpus  sued  out  to  discharge  peti- 
tioner from  custody  by  the  warden  of  the  state's  prison.  On 
May  8,  1903,  he  was  convicted  of  crime  and  sentenced  to  an 
indeterminate  term  of  one  to  seven  years  at  the  reformatory 
at  Green  Bay.  About  November  23, 1905,  he  was  transferred 
to  the  Wisconsin  state  prison  at  Waupun  by  an  order  of  the 
state  board  of  control,  on  the  ground  that  it  appeared  to  said 
board  that  said  Harrington  belonged  to  class  1,  as  defined  by* 
sec.  4944c,  Stats.  1898,  as  amended  by  ch.  28,  Laws  of  1899, 
and  that  his  continued  presence  in  the  reformatory  was  det- 
rimental to  the  other  inmates  thereof,  under  which  order  he 
is  now  held.  A  return  being  made  disclosing  these  facts,  the 
case  was  heard  thereon. 

For  the  petitioner  there  was  a  brief  by  Morse  &  Johnson, 
and  oral  argument  by  JB.  L.  Morse. 

For  the  respondent  there  was  a  brief  by  the  Attorney  Gen- 
eral, and  oral  argument  by  A.  C.  Titus,  assistant  attorney 
general. 

Dodge,  J.  The  petitioner  seeks  to  assail  the  constitution* 
ality  of  our  recent  statutes  authorizing  the  indeterminate  sen- 
tence and  the  transfer  of  prisoners  upon  the  order  of  the 
board  of  control.  He  waives  discussion  of  the  constitutionality 
of  the  portion  of  those  statutes  authorizing  an  indeterminate 
Vol.127— 16 
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sentence,  in  deference  to  In  re  Schuster,  82  Wis.  610,  62  N. 
W.  757,  holding  that  such  question  would  be  reviewable  upon 
writ  of  error  to  the  conviction  and  sentence  and,  therefore,  is 
not  upon  writ  of  habeas  corpus.  He,  however,  seeks  consid- 
eration of  the  question  whether  the  authority  given  to  the 
board  of  control  is  a  conferring  of  judicial  power,  which,  by 
the  constitution,  is  confined  to  courts.  This  subject  is  fully 
considered  and  decided  in  In  re  Linden,  112  Wis.  523,  88  N. 
W.  645,  which  is  decisive  against  the  contention  of  the  peti- 
tioner. 

By  the  Court. — The  petitioner  is  remanded  to  the  custody 
of  the  warden  of  the  state  prison,  to  be  held  as  before  the  writ 
issued. 


Midland  Linseed  Company,  Appellant,  vs.  Eemington 
Drug  Company,  Respondent 

January  SI— February  2S,  1906. 

Bales:  Contracts:  Variation  by  parol. 

1.  A  memorandum  signed  by  the  seller  and  accepted  by  the  buyer,, 

reciting  confirmation  of  a  sale  by  an  agent  of  sixty  barrels 
of  linseed  oil  at  a  named  price  f.  o.  b.  Milwaukee,  shipment 
at  buyer's  option  during  the  months  of  November  to  July  in- 
clusive, terms  thirty  days  net  or  less  one  per  cent  for  cash 
in  ten  days  from  invoice  date,  and  that  it  was  understood  that 
the  buyer  would  call  for  about  equal  quantities  per  month,  has 
all  the  essentials  of  a  contract,  and,  in  the  absence  of  any 
claim  of  fraud  or  ambiguity,  evidence  of  the  circumstances 
under  which  the  contract  was  made  is  not  admissible  to  aid 
the  court  in  construing  it 

2.  In  an  action  on  such  contract  it  is  error  to  allow  evidence  as  to 

what  occurred  between  the  seller's  agent  and  the  buyer  prior 
to  and  contemporaneous  with  the  making  of  the  contract 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  chx 
Lac  county:  Chester  A.  Fowler,  Circuit  Judge.    Reversed. 
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Action  to  recover  for  breach  of  contract. 

The  complaint  of  the  plaintiff  was  to  this  effect:  Its  agent 
took  an  order  from  defendant  for  a  sale  and  delivery  by  it  of 
sixty  barrels  of  linseed  oil  at  forty-three  cents  per  gallon  for 
boiled  oil  and  forty-two  cents  for  raw  oil,  the  order  being  ac- 
companied by  some  verbal  arrangement  between  defendant 
and  such  agent  The  order  was  sent  to  the  plaintiff,  by  whom 
the  arrangement,  so  far  as  it  desired  to  approve  the  same,  was 
reduced  to  writing  in  duplicate  and  signed,  both  papers  being 
then  sent  to  the  defendant  to  be  signed,  if  satisfactory,  and 
one  to  be  then  retained  by  him  and  the  other  returned.  The 
papers  were  signed,  and  one  retained  and  the  other  returned 
accordingly.    It  was  in  these  words : 

"Sept  24, 1902. 
"Remington  Drug  Company,  Fond  du  Lac,  Wis. 

"Gentlemen  :  We  confirm  sale  to  you  through  Mr.  J.  M. 
Mollerus  of  60  barrels  of  pure  old  process  linseed  oil  at  42 
cents  per  gallon  for  raw  and  43  cents  for  boiled  f .  o.  b.  Mil- 
waukee, for  shipment  as  you  may  want  it  during  the  months 
of  November  to  July,  inclusive.  Terms  30  days  net  or  less  1 
per  cent  for  cash  in  ten  days  from  invoice  date.  Shipment 
will  be  made  as  you  may  want  it,  but  it  is  understood  you  will 
call  for  about  equal  quantities  per  month. 

"Please  sign  enclosed  copy  of  letter  for  our  files. 

"Thanking  you  for  the  order,  we  are, 

"Tours  truly, 
"Midland  Linseed  Company. 

"Accepted. 

"Remington  Deuo  Company,  L.  J.  R." 

Plaintiff  performed  the  conditions  of  the  contract  on  its 
part,  except  in  so  far  as  it  was  prevented  from  so  doing  by 
defendant.  The  defendant  breached  the  contract  by  refusing 
to  take  more  than  thirty-one  barrels  of  the  oil.  After  defend- 
ant's refusal  to  take  the  twenty-nine  barrels  plaintiff  sold  the 
same  at  the  market  value,  realizing,  after  deducting  $17.50, 
necessary  storage  charges  and  insurance  expense,  $177  less 
than  the  agreed  price. 
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The  answer  of  the  defendant  was  to  the  effect  that  at  the 
time  the  order  for  the  oil  was  given  it  was  orally  agreed  be- 
tween him  and  the  agent  that  plaintiff  would  resell  one  half 
the  oil  so  that  defendant's  obligation  could  be  discharged  by 
payment  for  thirty  barrels ;  that  such  agreement  was  embodied 
in  the  order;  that  thereafter  at  the  request  of  the  agent  de- 
fendant consented  to  the  shipment  of  sixty  barrels  of  oil 
through  him  to  Worcester  &  Jones,  at  Wautoma,  such  ship- 
ment to  include  the  thirty  barrels  of  oil  to  be  paid  for  by  him ; 
that  shipment  was  made  accordingly ;  and  that  defendant  paid 
plaintiff  for  thirty  barrels  of  oil  and  five  barrels  additional. 

On  the  trial  a  written  contract^  as  alleged  by  plaintiff,  was 
established,  the  same  being  produced  and  received  in  evidence. 
Proof  was  also  made  of  the  other  allegations  of  the  complaint. 
On  defendant's  part,  under  objection,  evidence  was  permitted 
to  support  his  answer  as  to  the  resale  of  thirty  barrels  of  oiL 
Evidence  was  also  permitted,  under  objection,  to  the  effect 
that  when  the  contract  was  signed  there  was  a  verbal  under- 
standing between  defendant  and  plaintiff's  agent  as  to  such 
resale.  No  proof  was  made  to  the  effect  that  subsequent  to 
the  making  of  the  contract  it  was  modified  by  parol,  or  that 
there  was  any  arrangement  made  for  a  discharge  thereof  by 
a  shipment  of  sixty  barrels  of  oil  to  Worcester  &  Jones  through 
the  defendant,  he  taking  and  paying  for  thirty  barrels  thereof  r 
or  that  it  was  so  discharged. 

The  verdict  of  the  jury  was  for  the  defendant. 

For  the  appellant  there  was  a  brief  by  N.  P.  Christi<msenx 
attorney,  and  Phillips  &  Hicks,  of  counsel,  and  oral  argu- 
ment by  Mr.  Christiansen. 

For  the  respondent  there  was  a  brief  by  Doyle  &  Hard- 
grove,  and  oral  argument  by  T.  L.  Doyle. 

Mabshaix,  J.  It  seems  clear  that  the  verdict  was  based 
mainly  on  evidence  as  to  what  was  said  at  the  time  the  order 
for  the  oil  was  given,  respecting  what  such  order  in  fact  eon- 


23]  JANUARY  TERM,  1906.  245 

Bowe  y.  Gage,  127  Wis.  245. 

tained,  and  what  was  said  at  the  time  the  contract  was  signed. 
We  need  spend  no  time  discussing  the  question  of  whether 
the  paper  referred  to  as  a  contract  was  such  in  fact  That 
does  not  admit  of  any  reasonable  controversy.  It  has  all  the 
essentials  of  a  contract,  and  was  signed  as  and  for  such  by 
both  parties.  No  claim  of  fraud  was  made  by  the  complaint 
or  evidence,  nor  was  any  claim  made  that  the  contract  was 
ambiguous.  So  there  was  no  basis  whatever  for  evidence  of 
the  circumstances  under  which  the  contract  was  made  to  aid 
the  court  in  construing  it.  The  allowance  of  evidence  as  to 
what  occurred  between  the  agent  and  respondent  prior  to  and 
contemporaneous  with  the  making  thereof  regarding  a  resale 
of  part  of  the  oil,  was  a  plain  violation  of  the  very  familiar 
rule  of  evidence  precluding  any  contradiction  of  a  written  con- 
tract by  parol.  For  that  reason  the  judgment  must  be  reversed 
and  a  new  trial  ordered. 
By  the  Court. — So  ordered. 


Bowe  and  another,  Respondents,  vs.  Gage  and  another,  Ap- 
pellants. 

January  31— February  28,  1906. 

Brokers:  Commissions,  when  earned:  Sale  by  principal:  Nonsuit:  Di- 
rection of  verdict:  Compromise  and  settlement:  Fraud:  Mis- 
representation of  material  facts:  Repudiation:  Tender  of  money 
paid:  Instructions  to  jury:  Trial:  Reading  from  opinion  of 
supreme  court:  Deceit:  Special  verdict. 

1.  Under  a  contract  to  pay  a  broker,  for  his  services  in  endeavor- 
ing to  effect  a  sale,  two  per  cent  of  the  price  for  which  the 
property  should  be  sold  to  any  customer  produced  by  him,  the 
broker  earns  his  commissions  if  he  produces  a  purchaser  to 
whom  the  principal  in  fact  sells. 

2.  Where  there  is  evidence  tending  to  prove  the  making  of  a  con- 
tract to  pay  a  broker,  for  his  services  in  endeavoring  to  effect 
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a  sale,  a  certain  percentage  of  the  price  for  which  the  property 
should  be  sold  to  any  customer  produced  by  him,  and  also  of 
the  production  of  a  purchaser  to  whom  a  sale  was  in  fact  made, 
in  an  action  to  recover  commissions  it  is  not  error  to  refuse  a 
nonsuit  or  to  refuse  to  direct  a  verdict  for  defendant 

8.  A  real-estate  broker  employed  to  procure  a  purchaser,  after  ex- 
pending considerable  effort  to  obtain  a  possible  purchaser,  on 
representation  by  the  principal  that  he  had  decided  to  keep  the 
land  and  not  sell  it,  was  induced  to  accept  a  small  sum  in  full 
for  his  services.  The  principal,  however,  at  once  proceeded 
to  sell  to  the  very  customer  brought  to  his  notice  by  the  broker. 
Held,  that  the  statement  that  the  principal  had  decided  to  keep 
the  land  and  not  sell  it  was  a  false  representation  of  an  exist- 
ing fact,  although  depending  on  the  principal's  mental  state. 

4.  In  such  case  the  broker  was  entitled  to  retain  the  money  paid, 
subject  only  to  an  equity  in  favor  of  the  principal  that,  if  the 
broker  showed  himself  entitled  to  payment  according  to  the 
contract  of  employment  by  reason  of  completed  performance 
thereof,  such  payment  should  be  applied  thereon,  and  where 
such  application  is  offered  by  the  complaint  and  made  by  the 
Judgment,  it  is,  in  practical  effect,  a  return  of  the  money  to 
the  principal. 

6.  The  whole  doctrine  of  refund  upon  repudiation  of  a  contract  of 
settlement  is,  not  technical,  but  equitable,  and  requires  merely 
that  practical  rights  of  the  other  party  shall  not  be  thereby 
prejudiced;  that  he  shall  be  no  worse  off  than  if  he  had  never 
made  the  contract  of  settlement. 

6.  Application  of  money  paid  on  a  void  settlement  to  an  actual 

existing  debt  due  from  the  payor  entirely  satisfies  all  require- 
ments of  refunding  or  tender  as  a  prerequisite  to  denying  a 
settlement  on  the  ground  of  fraud. 

7.  Instructions  to  the  jury  on  the  quantum  and  character  of  evi- 

dence necessary  to  warrant  a  finding  of  fraud  inducing  a  settle- 
ment, merely  cautioning  them  that  they  are  to  find  fraud  only 
if  they  are  "satisfied  by  a  preponderance  of  the  evidence/*  In 
the  face  of  requests  for  instructions  that,  notwithstanding  a 
mere  preponderance  of  evidence,  the  finding  of  fraud  should 
not  be  made  unless  the  jury  were  satisfied  by  evidence  that 
was  clear,  satisfactory,  and  convincing,  are  erroneous,  since  it 
is  only  upon  evidence  that  is  clear  and  satisfactory  that  an 
affirmative  finding  of  fraud  can  properly  be  made. 

8.  The  practice  of  counsel  to  request  and  trial  judges  to  read   to 

juries  passages  from  opinions  of  the  supreme  court  is  unwise, 
and  usually  improper  if  it  goes  beyond  a  mere  statement  of  a 
rule  of  law. 
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9.  In  an  action  by  a  real-estate  broker  to  recover  commissions,  an 
instruction  that  "When  a  sale  is  effected  through  the  efforts 
of  a  real-estate  agent  or  through  information  derived  from  him 
so  that  he  may  be  regarded  as  the  procuring  cause,  his  services 
are  regarded  in  the  law  as  highly  meritorious  and  beneficial 
and  the  law  leans  to  that  construction  which  will  best  secure 
the  payment  of  his  commission  rather  than  the  contrary/'  is 
erroneous. 
10.  In  an  action  for  deceit  the  sole  question  is  whether  the  misrep- 
resentation in  fact  deceived  the  party  involved  and  materially 
affected  his  conduct.  Effectiveness  of  deceit  is  to  be  tested 
by  its  actual  influence  on  the  person  deceived,  not  by  its  prob- 
able weight  upon  another,  and  hence,  in  such  action,  it  is  not 
error  to  refuse  to  submit  as  part  of  a  special  verdict  a  question 
as  to  whether  the  misrepresentations  were  sufficient  to  influ- 
ence the  conduct  of  a  person  of  ordinary  intelligence. 


Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Chesteb  A.  Fowxeb,  Circuit  Judge.    Reversed. 

The  defendants,  being  interested  in  a  farm  in  Fond  du  Lac 
county,  entered  into  an  agreement  with  the  plaintiffs,  real- 
estate  agents,  to  the  effect,  as  found  by  the  jury,  that,  if 
plaintiffs  should  effect  a  sale  or  procure  a  purchaser  at  a  price 
acceptable  to  the  defendants,  the  latter  would  pay  plaintiffs 
a  two  per  cent  commission  on  the  price  obtained.  Eighteen 
thousand  dollars  was  stated  as  the  price  which  defendants  de- 
sired or  demanded.  Plaintiffs  made  various  exertions  to  make 
sale,  reported  several  offers,  which  were  unsatisfactory,  and 
at  length,  about  January  28,  1903,  obtained  and  communi- 
cated offer  from  one  Ferber  of  $17,000,  which  was  rejected 
by  defendants  as  inadequate,  and  negotiations  by  plaintiffs 
continued.  On  February  20,  1903,  defendant  Gage  came  to 
plaintiffs  and  stated  to  them  that  he  had  bought  the  farm  from 
the  other  co-owners  and  that  they  felt  like  paying  the  plaint- 
iffs something,  although  they  had  not  earned  their  commis- 
sion according  to  contract  Plaintiffs  responded  that  they 
were  still  hopeful  of  effecting  a  sale  to  Ferber  at  a  satisfactory 
price;  whereupon  Oage,  as  found  by  the  jury,  repeated  to 
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plaintiffs  that  lie  had  decided  and  intended  to  keep  the  farm 
as  a  home  for  himself  and  not  to  sell  it ;  that  it  was  no  longer 
in  the  market;  whereupon  the  plaintiffs  said  that,  if  he  had 
so  decided,  they  would  forego  any  claim  to  continue  efforts  to 
find  and  effect  a  sale,  and  accepted  his  offer  to  pay  them  $25 
for  what  they  had  done,  and  gave  a  receipt  in  full  for  all  their 
services  in  that  connection.  At  the  moment  of  such  negotia- 
tion defendant  Gage  had  not  determined  or  decided  to  with- 
draw said  farm  from  the  market  or  to  keep  it,  but  was  on  his 
way  to  see  the  same  man  Ferber  with  the  then  present  in- 
tent to  sell  to  him  if  a  satisfactory  price  could  be  obtained. 
The  following  day  he  did  effect  such  sale  for  $17,356,  upon 
learning  which  the  plaintiffs  demanded  payment  of  their  com- 
mission of  two  per  cent,  on  that  amount,  less  the  $25  received 
by  them,  which  they  credited  thereon;  that  being  refused, 
they  brought  this  action  to  recover  that  amount.  A  special 
verdict  was  found,  substantially  to  the  foregoing  effect,  where- 
upon judgment  was  entered  in  favor  of  the  plaintiffs  for 
$365.38  and  costs,  from  which  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Doyle  &  Hardgrove, 
and  oral  argument  by  T.  L.  Doyle. 

For  the  respondents  there  was  a  brief  by  Duffy  &  McCrory, 
and  oral  argument  by  W.  H.  McCrory. 

Dodge,  J.  1.  The  sufficiency  of  the  complaint  to  state  a 
cause  of  action  is  assailed.  Appellants'  argument  upon  this 
subject,  as  also  upon  sufficiency  of  the  proofs,  is  pervaded  by 
an  assumption  that  the  agreement  was  to  pay  commission  only 
in  case  plaintiffs  found  a  customer  ready  and  willing  to  pay 
$18,000.  Such  assumption  is  not  supported  by  the  complaint 
and  is  negatived  by  the  verdict  The  one  alleges,  and  the  latter 
finds,  a  contract  to  pay  plaintiffs  for  their  services  in  en- 
deavoring to  effect  sale  two  per  cent  of  the  price  for  which 
the  farm  should  be  sold  to  any  customer  produced  by  them. 
This  is  substantially  the  contract  dealt  with  in  Stewart  v. 
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Mather,  32  Wis.  344,  where  it  was  held  that  the  broker  earns 
his  commissions  if  he  produces  a  purchaser  to  whom  the  prin- 
cipal in  fact  sells.  Willey  v.  Rutherford,  108  Wis.  35,  84  X. 
W.  14;  Terry  v.  Reynolds,  111  Wis.  122,  86  N.  W.  557; 
Edward  H.  Everett  Co.  v.  Cumberland  Class  Mfg.  Co.  112 
Wis.  544,  88  N.  W.  597.  We  may  also  say  in  this  connection 
that  we  find  evidence  tending  to  prove  the  making  of  such  con- 
tract, as  also  the  production  of  the  purchaser  to  whom  the  sale 
was  made ;  hence  there  was  no  ground  for  nonsuit  or  direction 
of  verdict  on  that  theory,  as  also  contended  by  appellants. 

Appellants  also  urge,  in  support  alike  of  demurrer  ore  tenus 
and  motions  for  nonsuit  and  direction  of  verdict,  that  the  ac- 
cord and  satisfaction  is  not  impeached,  first,  because  no  mis- 
representations of  any  existing  fact  are  alleged  or  proved,  and, 
second,  because  no  return  of  the  $25  paid  on  said  settlement 
was  ever  made  or  tendered.     In  discussing  the  first  ground 
appellants  seek  to  treat  Cage's  declarations  to  plaintiffs  that 
he  had  decided  to  keep  the  farm  and  not  to  sell  it  as  a  mere 
promise  now  sought  to  be  added  to  the  written  agreement  then 
made.  l  This  is  a  misconception.    It  was  the  statement  of  an 
existing  fact,  albeit  depending  on  defendants'  mental  state. 
If  they  had  in  fact  withdrawn  the  property  from  sale,  as  they 
had  right  to  do,  all  prospect  for  earning  commission  as  result 
of  the  work  plaintiffs  had  already  done  was  at  an  end,  and  the 
latter  would  naturally  be  induced  to  accept  anything  they 
could  obtain  and  release  defendants  from  the  mere  moral  ob- 
ligation resting  upon  them.     The  complaint  alleges  and  the 
verdict  finds  representation  of  such  an  existing  mental  deter- 
mination.   By  undisputed  evidence  it  is  shown  that  it  did  not 
exist,  but,  on  the  contrary,  Gage  then  had  the  present  inten- 
tion to  proceed  at  once  to  efforts  to  sell  to  the  very  customer 
brought  to  his  notice  by  plaintiffs.     We  cannot  doubt  that 
false  representation  of  an  existing  material  fact  was  alleged 
and  supported  by  some  evidence. 

Upon  the  question  whether  the  conceded  failure  to  either 


250  SUPREME  COURT  OF  WISCONSIN.       [Feb. 

$owe  v.  Gage,  127  Wis.  246. 

return  or  tender  back  the  $25  paid  precluded  plaintiffs  from 
denying  the  validity  of  the  settlement  on  the  ground  of  fraud, 
the  decisions  of  this  court  leave  little  doubt,  especially  when 
set  up  by  way  of  defense.  Leslie  v.  Keepers,  68  Wis.  123,  31 
N.  W.  486;  Davis  &  Rankin  Bldg.  &  Mfg.  Co.  v.  Riverside 

B.  &  C.  Co.  84  Wis.  262,  268,  54  N.  W.  506;  Friend  Bros. 

C.  Co.  v.  Hvlbert,  98  Wis.  183,  73  K  W.  784;  Gay  v.  D.  M. 
Osborne  &  Co.  102  Wis.  641,  78  N.  W.  1079;  Bostwick  v. 
Mut.  Life  Ins.  Co.  116  Wis.  392,  89  K  W.  538,  92  N.  W. 
246;  Fosha  v.  O'Donnell,  120  Wis.  336,  345,  97  N.  W.  924. 
The  settlement  was,  in  any  event,  valid  and  binding  upon  de- 
fendants so  that  plaintiffs  were  entitled  to  retain  the  money,, 
subject  only  to  an  equity  in  favor  of  defendants  that,  if 
plaintiffs  showed  themselves  entitled  to  payment  according  to 
the  terms  of  the  contract  of  employment  by  reason  of  com- 
pleted performance  thereof,  such  payment  should  be  applied 
thereon  since  it  had  been  paid  as  compensation  for  part  o£ 
the  same  services.    Such  application  was  offered  by  the  com- 
plaint and  made  by  the  judgment.    This  was  in  practical  ef- 
fect a  return  of  the  money  to  the  defendants,  for  it  was  ap- 
plied, to  their  benefit,  upon  a  debt  which  the  jury  has  found 
that  they  owed.    This  entirely  satisfied  the  rule  of  the  above 
decisions  holding  that  the  whole  doctrine  of  refund  upon  re- 
pudiation of  a  contract  of  settlement  is,  not  technical,  but 
equitable,  and  requires  merely  that  the  practical  rights  of  the 
other  party  shall  not  thereby  be  prejudiced ;  that  he  shall  be 
no  worse  off  than  if  he  had  never  made  the  contract  of  settle- 
ment   Under  this  principle,  application  of  money  paid  on  a 
void  settlement  to  an  actual  existing  debt  due  from  the  payor 
•  ntirely  satisfies  all  requirements. 

2.  Error  is  assigned  upon  the  rule  of  law  adopted  by  the 
court  and  communicated  to  the  jury  as  to  the  quantum  and 
character  of  evidence  necessary  to  warrant  a  finding  of  fraud,. 
inducing  the  settlement  and  receipt.  The  charge  merely  cau- 
tioned the  jury  that  they  were  to  find  such  fraud  only  if  they 
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were  "satisfied  by  a  preponderance  of  the  evidence"  that  it 
occurred ;  and  this,  too,  in  face  of  a  request  for  further  in- 
struction that,  notwithstanding  a  mere  preponderance  of  evi- 
dence, the  finding  of  fraud  should  not  be  made  unless  the  jury 
were  satisfied  by  evidence  that  is  clear,  satisfactory,  and  con- 
vincing.   It  is  well  settled  that 'certain  facts  including  fraud, 
mistake,  and  the  like  are  not  to  be  found  as  readily  as  the 
affirmative  of  ordinary  issues  not  involving  turpitude,  or  the 
repudiation  of  deliberate  and  formal  writings,  and  while  the 
doctrine  earlier  declared,  that  the  evidence  must  establish 
such  facts  beyond  reasonable  doubt,  has  been  abandoned,  it 
is  held  that  only  upon  evidence  that  is  clear  and  satisfactory 
can  an  affirmative  finding  of  fraud  properly  be  made.     A 
court,  in  submitting  the  issue  of  fraud  to  a  jury,  does  not  per- 
form its  duty  without  instruction  marking  this  distinction. 
Parker  v.  Hull,  71  Wis.  368,  37  N.  W.  351 ;  F.  Dohmen  Co. 
t>.  Niagara  F.  Ins.  Co.  96  Wis.  38,  52,  71  K  W.  69 ;  Shaw  v. 
Gilbert,  111  Wis.  165,  188,  86  N.  W.  188 ;  Klipstem  v. 
Raschein,  117  Wis.  248,  252,  94  N.  W.  63 ;  Richmond  v. 
Smith,  117  Wis.  290,  293,  94  K  W.  35;  Harrigan  v.  Gil- 
christ, 121  Wis.  127,  425,  99  N.  W.  909.    The  instruction 
given  would  correctly  enough  have  defined  the  jury's  duty 
upon  an  ordinary  issue  of  fact  (Anderson  v.  Chicago  B.  Co., 
post,  p.  273,  106  N.  W.  1077)  ;  but  it  was  incomplete  as  a 
guide  in  passing  upon  fraud,  and  the  failure  to  add  the  proper 
qualification  when  requested  so  to  do  must  be  held  error. 

3.  Error  is  assigned  upon  an  instruction  upon  the  question 
relating  t<5  the  terms  of  the  employment: 

"I  will  instruct  you  further  in  connection  with  this  ques- 
tion that  where  a  sale  is  effected  through  the  efforts  of  a  real- 
estate  agent  or  through  information  derived  from  him  sa 
that  he  may  be  said  to  be  the  procuring  cause,  his  services  are 
regarded  in  law  as  highly  meritorious  and  bepeficial  and  the 
law  leans  to  that  construction  which  will  best  secure  the  pay- 
ment of  his  commission  rather  than  the  contrary." 
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This  is  quotation  of  a  somewhat  rhetorical  and  argu- 
mentative statement  by  Dixon,  C.  J.,  of  not  alone  a  rule  of 
law,  but  reasons  therefor,  in  Stewart  v.  Mather,  32  Wis.  344, 
350.  It  is  an  apt  illustration  of  a  tendency  in  counsel  to  re- 
quest, and  in  trial  judges  to  read  to  juries,  passages  from 
opinions  which  it  is  hoped  will  convey  a  favorable  impression. 
The  practice  is  unwise,  and  usually  improper  if  it  goes  be- 
yond a  mere  statement  of  a  rule  of  law.  The  duly  of  the 
trial  court  is  performed  when  he  communicates  the  rule  which 
should  guide  the  jury  without  stating  the  reasons  which  sup- 
port it,  or  quoting  comments  approving  or  derogatory  to  those 
who  obey  or  infringe.  It  was  improper  to  suggest  to  the  jury 
in  this  case  that  real-estate  agents  are  more  meritorious  or  en- 
titled to  any  more  favor  than  people  in  other  walks  of  life. 
Yet  such  must  be  the  effect  of  the  instruction  now  under  crit- 
icism. For  no  other  reason  was  it  suggested  to  the  trial  court. 
At  most,  it  was  proper  to  inform  the  jury  that  if  the  contract, 
as  they  found  it  to  have  been  expressed  between  the  parties, 
was  ambiguous,  they  should  favor  a  construction  which  would 
justify  an  affirmative  answer  to  the  second  question  of  the 
special  verdict,  namely,  whether  the  agreement  was  to  pay 
commission  upon  procurement  of  a  customer  at  an  acceptable 
price.  Even  that  would  not  be  proper  unless  the  construction 
of  the  contract  was  open  to  the  jury  by  reason  of  ambiguity 
in  language  or  conflict  of  evidence  as  to  extrinsic  facts  tend- 
ing to  elucidate  the  meaning  of  the  parties.  Vilas  v.  Bundy, 
106  Wis.  168, 176,  81  N.  W.  812.  Where  the  jury  had  only 
to  decide  whether  one  set  of  words  or  another  were  in  fact 
used,  neither  being  ambiguous,  such  an  instruction  as  this 
would  be  highly  misleading.  No  rule  of  law  confers  higher 
credibility  on  a  real-estate  agent,  as  such,  than  upon  others. 

Error  is  assigned  upon  refusal  to  submit  in  the  special  ver- 
dict three  questions  requested.  The  first  and  second  were 
properly  refused,  because  of  entire  absence  of  conflict  in  the 
evidence  upon  their  subjects.     The  third  inquired  whether 
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the  misrepresentations  were  sufficient  to  influence  the  conduct 
of  a  person  of  ordinary  intelligence.  There  is  no  such  issue 
in  an  action  for  deceit  The  sole  question  is  whether  the  mis- 
representations in  fact  deceived  the  party  involved  and  ma- 
terially affected  his  conduct.  Effectiveness  of  deceit  is  to  be 
tested  by  its  actual  influence  on  the  person  deceived,  not  by 
its  probable  weight  with  another.  Bamdt  v.  Frederick,  78 
Wis.  1, 11,  47  K  W.  6 ;  Kaiser  v.  Nummerdor,  120  Wis.  234, 
239,  97  K  W.  932. 

Some  other  errors  are  assigned,  but  we  cannot  discover  that 
discussion  of  them  can  be  useful  upon  the  retrial. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  new  trial. 


Smith,  Administratrix,  Appellant,  vs.  Milwaukee  Elec- 
tric Railway  &  Light  Company,  Respondent. 

January  Si—February  23,  1906. 

Electricity:  Master  and  servant:  "Negligence:  Contributory  negli- 
gence: Declarations:  Parts  of  a  conversation:  Evidence:  Materi- 
ality: Competency:  cross-examination:  Prejudicial  error:  Di- 
rection of  verdict, 

1*  In  an  action  for  the  negligent  killing  of  an  experienced  lineman 
by  his  coming  in  contact  with  a  wire  heavily  charged  with 
electricity,  it  appeared,  among  other  things,  that  decedent,  on 
the  morning  of  the  accident,  had  a  conversation  with  defend- 
ant's superintendent  at  the  power  house.  On  the  direct  ex- 
amination of  defendant's  witnesses  part  of  this  conversation, 
to  the  effect  that  the  superintendent  apprised  decedent  that,  in 
doing  the  work  on  the  pole  on  which  he  was  afterwards  killed, 
he  must  look  out  for  and  guard  against  Uve  wires,  was  elic- 
ited. Upon  cross-examination,  and  also  in  rebuttal,  plaintiff's 
counsel  sought  to  prove  all  this  conversation,  and  propounded 
questions  tending  to  show  that  in  such  conversation  the  dece- 
dent requested  the  superintendent  to  shut  off  the  current  while 
lie  performed  the  duties  assigned  him  at  the  pole  in  question, 
and  that  the  superintendent  Informed  decedent  that  the  current 
would  be  shut  off,  which  evidence,  on  objection,  was  excluded.. 
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The  trial  court  ruled  that  the  decedent  was  sufficiently  warned 
of  the  danger  and  that  he  had  assumed  the  risk  Incident  to  it; 
that  therefore  no  actionable  negligence  was  shown,  and  directed 
a  verdict  for  defendant.    Held: 

(1)  If  the  superintendent  so  informed  decedent,  such  evi- 
dence was  material  on  the  question  of  decedent's  contributory 
negligence. 

(2)  The  evidence  was  material  and  competent  under  the  rule 
that  all  parts  of  a  conversation,  if  material  to  the  issues 
litigated,  may  properly  be  offered  by  either  party  as  a  matter 
of  right,  and  that  each  party  may  give  his  version  of  a  conver- 
sation, and  if  one  gives  a  part  sufficiently  complete  to  be  mate- 
rial to  the  case  the  other  has  a  right  to  prove  the  balance. 

(3)  Such  right  may  be  exercised  by  cross-examination,  or  by 
calling  other  witnesses. 

(4)  The  exclusion  of  such  evidence  was  prejudicial. 

2.  In  such  case  evidence  that  a  statement  that  the  wires  were 
charged  was  made  in  decedent's  presence,  when  from  other  evi- 
dence it  appeared  doubtful  whether  decedent  heard  such  state- 
ment, did  not  authorize  the  direction  of  a  verdict. 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
•county :  E.  B.  Belden,  Circuit  Judge.    Reversed. 

Plaintiff,  as  administratrix  of  the  decedent's  estate,  brings 
this  action  to  recover  the  damages  resulting  from  his  death, 
which  is  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant.    It  is  alleged  that  John  J.  Smith,  the  deceased, 
was  in  the  employ  of  the  defendant  on  July  20,  1904,  and 
that  while  in  the  discharge  of  his  duties  he  came  in  contact 
with  a  live  electric  wire  of  defendant's  electric  light  plant  in 
the  city  of  Eacine,  and  that  an  electric  current  of  strong  po- 
tentiality was  thereby  caused  to  pass  through  his  body  and 
that  this  resulted  in  his  immediate  death.     Negligence   is 
charged  upon  two  grounds:      (1)   That  the  copper   wires 
charged  with  an  electric  current  of  high  voltage  "were  negli- 
gently and  improperly  maintained  (as  part  of  said  plant)  by 
the  said  defendant,  in  that  the  insulation  thereof  was  defect- 
ive, faulty,  worn,  and  insufficient,  as  the  defendant  well  knew 
or  should  have  known;  and,  (2)  furthermore,  in  that  the  said 
wires  did  not  constitute  a  perfect  and  distinct  circuit  well  and 
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safely  insulated  from  the  earth,  but  had  been  allowed  by  the 
negligence  of  the  defendant  to  become  connected  with  the 
earth,  thereby  causing  what  is  known  as  a  'ground/  as  defend- 
ant well  knew  or  should  have  known  in  the  exercise  of  ordi- 
nary care.    That  the  said  'ground'  was  a  hidden  defect  highly 
dangerous  to  any  person  who  might  be  upon  the  said  pole,  the 
means  of  knowledge  thereof  being  entirely  within  the  control 
of  defendant."    It  is  claimed  that  for  these  reasons  the  place 
upon  the  pole  where  the  decedent  worked  was  rendered  an 
unsafe  place,  and  the  pole  and  wires  were  unsafe  and  danger- 
ous appliances.     Defendant  denies  the  negligence  charged 
and  alleges  contributory  negligence  on  the  part  of  the  de- 
cedent.   It  appears  that  on  the  day  in  question  the  decedent, 
in  the  course  of  his  employment  as  lineman,  worked  upon  one 
of  the  poles  of  defendant's  plant,  under  the  direction  of  the 
superintendent  of  the  company,  and  that  while  so  engaged  in 
his  work  he  was  killed  in  the  manner  above  described.     The 
pole  in  question  had  several  cross-arms,  to  which  wires  were 
attached;  the  upper  ones  sustained  telephone  wires,  while  the 
lower  ones  carried  electric- light  wires.      At  the  time  of  the 
accident  decedent  had  rested  his  weight  on  the  fifth  cross-arm 
from  the  top  and  was  working  on  the  wires  above  the  fourth 
cross-arm.    In  doing  this  work  his  body  came  in  contact  with 
a  live  wire  on  the  fourth  cross-arm  and  from  it  came  the  elec- 
tric current  which  resulted  in  his  death.     The  decedent  had 
worked  for  a  number  of  years  prior  to  the  accident  as  a  line- 
man on  electric  plants.    On  cross-examination  plaintiff  sought 
to  elicit  evidence  of  a  conversation  between  the  decedent  and 
an  officer  of  the  defendant,  part  of  which  had  been  introduced 
by  the  defendant,  as  to  a  'shutting  off  of  the  current  while  the 
work  on  the  pole  and  the  wires  in  question  was  being  done. 
The  court  refused  to  receive  this  evidence  and  also  excluded 
it  on  rebuttal  as  being  irrelevant  and  immaterial.    At  the  con- 
clusion of  the  introduction  of  the  evidence  defendant  moved 
for  the  direction  of  a  verdict  in  its  favor.    The  court  so  di- 
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rected  a  verdict,  upon  the  ground,  among  others,  that  the  evi- 
dence showed  that  the  decedent  was  sufficiently  warned  of  the 
dangers  incident  to  his  employment  and  that  he  therefore  as- 
sumed the  risk.  Judgment  was  awarded  dismissing  the  com- 
plaint and  for  costs.    This  is  an  appeal  from  such  judgment. 

For  the  appellant  there  was  a  brief  by  Wallace  Ingalls,  at- 
torney, and  Fish  &  Storms,  of  counsel,  and  oral  argument  by 
Mr.  I.  N.  Fish  and  Mr.  Ingalls. 

Clarice  M.  Rosecrarvtz,  for  the  respondent. 

Siebeckeb,  J.    The  evidence  adduced  shows  that  the  dece- 
dent was  an  experienced  lineman  and  had  knowledge  of  the 
dangers  commonly  incident  to  such  employment  in  working 
in  proximity  to  live  electric  wires  of  high  potentiality.     It 
appears  that  a  conversation  which  he  had  on  the  morning  of 
the  day  of  the  accident  at  the  power  house  with  the  superin- 
tendent in  the  presence  of  other  workmen  was  partly  elicited 
upon  direct  examination  of  some  of  defendant's  witnesses.   So 
far  as  shown  it  was  to  the  effect  that  the  superintendent  ap- 
prised decedent  that  in  doing  the  work  on  the  pole  in  question 
he  must  look  out  for  and  guard  against  the  live  wires  carried 
on  the  cross-arms  of  the  pole.     Upon  cross-examination  of 
these  witnesses  plaintiff's  counsel  propounded  an  inquiry  as  to 
whether  the  decedent  in  this  conversation  requested  the  su- 
perintendent to  shut  off  the  current  while  he  performed  the 
duties  assigned  to  him  at  the  point  in  question.    Plaintiff  also 
offered  to  prove  all  of  this  conversation  in  rebuttal  of  defend- 
ant's claim — to  which  proof  was  admitted — that  decedent  was 
fully  warned  of  the  danger,  namely,  that  these  wires  were 
charged  with  a  high  potential  current.    It  is  claimed  that  if 
the  whole  conversation  had  been  admitted  it  would  have 
tended  to  show  that  the  decedent  was  informed  by  the  super- 
intendent that  the  current  would  be  shut  off.    If  the  superin- 
tendent so  informed  him  it  seems  quite  clear  that  it  would 
have  been  very  material  on  the  question  of  decedent's  contrib- 
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utory  negligence.  For  if  lie  was  so  informed  lie  had  a  right  to 
assume  that  the  wires  were  not  charged  with  electricity  at  the 
time  he  worked  among  and  on  them  and  he  would  not  be  guilty 
of  a  want  of  ordinary  care  in  coming  in  contact  with  them  as 
he  did.  The  fact,  which  appears  in  evidence,  that  in  the  fore- 
noon of  the  day  the  current  was  cut  off  to  enable  the  decedent 
and  other  linemen  to  repair  the  wires,  lejids  emphasis  to  the 
importance  of  this  evidence  as  tending  to  show  that  he  was 
free  from  contributory  negligence,  and  that  he  had  a  right  to 
assume  that  the  current  had  been  cut  off.  The  trial  court 
ruled  that  the  decedent  was  sufficiently  warned  of  the  danger 
and  that  he  assumed  the  risk  incident  to  it,  and  that  therefore 
no  actionable  negligence  was  shown.  It  is  manifest  from  the 
record  that  the  verdict  was  directed  upon  the  ground  that, 
under  the  facts  and  circumstances  disclosed  by  the  evidence, 
it  conclusively  appeared  that  decedent  had  assumed  the  risk 
of  all  dangers  incident  to  the  alleged  negligence.  As  above  in- 
dicated, this  is  erroneous  if  he  had  been  informed  or  was  led  to* 
believe  that  the  current  would  be  cut  off  the  wires  with  which 
he  came  in  contact.  The  evidence  as  to  defendant's  negligence- 
in  the  respect  charged  is  in  conflict  and  permits  of  different 
reasonable  inferences  in  support  of  the  claims  of  either  party,, 
and  it  therefore  presents  a  question  to  be  determined  by  a 
jury.  Beyer  v.  St.  Paul  F.  &  M.  Ins.  Co.  112  Wis.  138,  88 
K  W.  57;  Zentner  v.  Oshkosh  0.  L.  Co.  126  Wis.  196,  105 
N.  W.  911. 

The  ruling  above  complained  of  was  erroneous  upon  a  well- 
established  rule  as  to  the  competence  and  materiality  of  evi- 
dence, namely,  that  all  parts  of  a  conversation,  if  material  to 
the  issues  litigated,  may  properly  be  offered  by  either  party 
as  a  matter  of  right,  and'  "each  party  may  give  his  version  of 
a  conversation,  and  if  one  gives  a  part  sufficiently  complete  to 
be  material  to  the  case,  the  other  has  the  right  to  prove  the 
balance.  That,  of  course,  he  may  do  by  cross-examination  or 
by  other  witnesses."  Fertig  v.  State,  100  Wis.  301,  75  N". 
Vol.  127—17 
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W.  960,  and  cases  cited;  Garvin  v.  Gates,  73  Wis.  513,  41  N. 
W.  621 ;  Hupfer  v.  Nat.  D.  Co.,  post,  p.  306, 106  N.  W.  831. 
The  respondent  contends  that  these*  rulings  of  the  court  can- 
not be  regarded  as  prejudicial,  because,  after  the  alleged  con- 
versation at  the  power  house,  at  a  meeting  of  the  superintend- 
ent and  the  decedent  in  the  street  near  the  pole  on  which  the 
accident  occurred,  the  superintendent  informed  him  as  he  was 
ascending  the  pole  that  the  wires  were  charged  with  an  elec- 
tric current  and  that  he  must  look  out  for  this  danger.    It  is 
true  that 'defendant's  witnesses  testified  to  this  effect,  but  it 
also  appears  by  the  evidence  of  the  witness  Randall,  who 
worked  with  decedent  and  was  at  the  foot  of  the  pole  where 
this  conversation  is  claimed  to  have  occurred,  that,  in  speak- 
ing, the  superintendent  addressed  him  and  not  the  decedent, 
and  that  decedent  had  then  ascended  the  pole  to  such  a  height 
that  on  account  of  noises  he  probably  did  not  hear  what  was 
said,  and  that  he  did  not  thereafter  communicate  to  the  de- 
cedent anything  said  by  the  superintendent.     Under  these 
circumstances  it  cannot  be  said  that  it  appears  without  dis- 
pute that  the  decedent  was  warned  that  the  wires  were  charged 
with  an  electric  current.    The  exclusion  of  this  evidence  -was 
prejudicial  and  necessitates  a  retrial  of  the  case. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial 


In  be  O'Haba's  Will  :  Moynahan  and  another,  Appellants, 
vs.  Allen,  Administrator,  and  others,  Respondents, 

January  SI — February  23, 1906. 

Appeal  from  county  court:  Discretion:  Laches. 

1.  Under  sec.  4035,  Stats.  1898,  application  to  the  circuit  court  for 
leave  to  appeal  from  an  order  of  the  county  court  after  the  time 
within  which  an  appeal  may  be  taken  as  a  matter  of  right  has 
expired,  1b  addressed  to  the  sound  discretion  of  the    circuit 
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court,  and  the  determination  of  that  court  will  not  be  disturbed 
unless  it  clearly  appears  that  such  discretion  has  been  abused. 

2.  Under  the  facts/  stated  In  the  opinion,  an  application  to  the  cir- 

cuit court  in  March,  1904,  for  leave  to  appeal  from  an  order  of 
the  county  court  construing  a  will  entered  In  March,  1903,  is 
held  barred  by  laches. 

3.  In  such  situation  there  is  held  to  be  no  abuse  of  discretion  in  de- 

nying the  application. 

Appeai.  from  an  order  of  the  circuit  court  for  Walworth 
county:  E.  B.  Belden,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  an  order  of  the  circuit  court  of 
Walworth  county  denying  an  application  under  sec.  4035, 
Stats.  1898,  for  leave  to  appeal  from  an  order  of  the  county 
court  of  said  county  construing  the  will  of  Sabina  O'Hara, 
deceased,  and  determining  the  authority  of  the  administrator 
with  the  will  annexed  thereunder.  Sabina  O'Hara  died  tes- 
tate February  21,  1891,  in  Walworth  county,  leaving  her 
surviving  two  daughters,  Mary  Dougherty  and  Jennie  Moy- 
nakan,  and  six  sons,  Thomas,  Michael,  James,  John,  David, 
and  Edward,  named  as  legatees.  John  Coady  was  appointed 
sole  executor,  and  died  before  the  will  was  admitted  to  pro- 
bate, whereupon  letters  of  administration  with  the  will  an- 
nexed were  granted  to  Dwight  S.  Allen,  June  18,  1891.  The 
will  provided  for  the  sale  of  real  estate  in  case  it  should  not 
be  sold  during  the  lifetime  of  the  testatrix  and  it  became 
necessary  to  sell  the  same  or  any  part  thereof,  and  authorized 
and  directed  the  executor  to  sell,  and  by  proper  and  suf- 
ficient deeds  convey  the  same  either  as  a  whole  or  in  parcels, 
and  out  of  the  proceeds  to  pay  debts  or  expenses,  and  dis- 
tribute the  remainder  of  the  proceeds  of  sale  among  the  lega- 
tees named  in  the  will.  The  property  of  the  testatrix  con- 
sisted of  about  fifty-two  acres  of  land  appraised  after  her 
death  at  $10,400,  incumbered  by  a  mortgage  of  $2,800,  and 
a  claim  of  $200  and  interest  against  Jennie  Moynahwn,  one, 
of  the  legatees.  The  administrator  with  the  will  annexed* 
continued  in  possession  of  this  real  estate  after  his  appoint- 
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ment  and  endeavored  to  find  a  satisfactory  purchaser,  but  did 
not  succeed  in  so  doing  until  the  spring  of  1903,  and,  being  in 
doubt  as  to  his  right  to  sell,  applied  to  the  county  court  of 
Walworth  county  for  a  construction  of  the  will  in  that  regard. 
Notice  was  given  by  publication,  and,  upon  the  hearing,  no  ap- 
pearance was  made  by  the  heirs,  the  administrator,  Dwight  S. 
Allen,  appearing  by  his  attorney,  and  after  hearing  upon  the 
petition  the  court  found  that,  in  order  to  carry  out  the  pro- 
visions of  the  will  and  to  further  administer  and  settle  the 
estate,  it  was  necessary  to  sell  the  real  estate  and  execute 
proper  deeds  of  conveyance  thereof,  and  that  the  administrator 
was  empowered  by  the  provisions  of  the  will  to  sell  the  same 
and  execute  proper  deeds  of  conveyance,  and  so  ordered  March 
24,  1903.  In  pursuance  of  this  order  the  administrator  sold 
the  real  estate  in  question  to  John  B.  Grommes  for  the  sum 
of  $20,000,  and  immediately  thereafter,  and  in  March,  1903, 
said  purchaser  went  into  possession  of  the  same  and  made 
permanent  improvements  thereon  of  the  value  of  upwards  of 
$15,000  before  the  filing  of  the  petition  for  permission  to  ap- 
peal by  the  appellants,  and  before  notice  of  dissatisfaction  on 
their  part.  On  March  31,  1903,  the  administrator  filed  his 
final  account,  and  the  court  made  an  order  assigning  the  resi- 
due of  the  estate  according  to  the  will,  and  ordered  that  the 
amount  of  said  residue,  $411.31,  belonging  to  the  appellant 
Jennie  Moynahan,  be  set  off  against  her  indebtedness  to  the 
estate.  All  the  heirs  except  Jermie  Moynahan  and  Edward 
O'Hara  received  their  portion  of  the  residue  accruing  from 
the  sale  of  the  real  estate,  and  in  June,  1903,  quitclaimed 
their  interest  therein  to  the  purchaser,  John  B.  Grommes,  and 
the  court  on  final  distribution  ordered  the  interest  of  appel- 
lant Jennie  Moynahan  set  off  against  her  indebtedness  to  the 
estate.  In  March,  1904,  and  nearly  one  year  from  the  date 
of  the  order  of  the  court  construing  the  will  and  ordering  sale 
of  the  real  estate,  the  appellants  Jennie  Moynahan  and  Jame* 
O'Hara,  two  of  the  legatees  named  in  the  will,  filed  their  pe- 
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tition  in  the  circuit  court  of  Walworth  county  asking  leave 
to  appeal  from  the  order  of  construction,  and,  after  hearing, 
the  application  for  permission  to  appeal  was  denied. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
John  M.  Dvffy  and  H.  /.  Desmond,  attorneys,  and  C.  M. 
Scanlan,  of  counsel. 

For  the  respondents  there  was  a  brief  by  Cooper,  Simmons, 
Nelson  &  Walker,  attorneys,  and  Charles  S.  French,  of  coun- 
sel, and  oral  argument  by  /.  B.  Simmons. 

Kebwin,  J.    The  court  below  in  denying  the  right  to  ap- 
peal held  that  appellants  were  guilty  of  laches.    Several  other 
questions  are  discussed  by  counsel  under  various  assignments 
of  error  upon  this  appeal ;  but,  if  the  court  did  not  abuse  its 
discretion  in  holding  that  the  appellants  were  guilty  of  laches, 
the  order  must  be  affirmed,  and  no  other  question  argued  need 
be  considered.    Sec.  4035,  Stats.  1898.    It  appears  from  the 
record  that  the  administrator  had  been  endeavoring  for  many 
years,  in  accordance  with  the  provisions  of  the  will,  to  obtain 
a  desirable  purchaser  and  make  a  sale,  but  until  1903  failed 
to  carry  Out  his  purpose.    In  1895,  in  order  to  hold  the  prop- 
erty until  an  adequate  price  could  be  obtained  therefor,  he  se- 
cured a  license  to  mortgage  it,  and  did  obtain  a  loan  of  $1,472 
thereon  for  the  purpose  of  paying  accrued  interest  on  the 
$2,800  mortgage  and  claims  allowed  against  the  estate.     In 
the  spring  of  1903  the  interest  upon  both  mortgages  had  ac- 
cumulated for  a  period  of  about  eight  years  and  was  then  un- 
paid.    It  further  appears  that  at  or  about  the  time  the  ad- 
ministrator had  obtained  the  bid  of  $20,000  from  the  pur- 
chaser, Grommes,  which  was  accepted,  and  in  February,  1903, 
he  called  upon  the  appellant  Jennie  Moynahan  in  the  city  of 
Chicago,  and  informed  her  of  the  agreed  sale  and  the  terms 
thereof,  and  of  the  necessity  of  immediately  closing  the  same, 
and  requested  that  she  quitclaim  her  interest  to  the  purchaser, 
which  she  refused  to  do,  but  made  no  objection  to  the  sale  or 
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the  terms  thereof;  that  the  administrator  then  informed  her 
that  her  signature  was  not  necessary,  and  that  the  sale  would 
be  carried  out  in  accordance  with  the  agreement    It  also  ap- 
pears that  in  the  summer  of  1903  the  interest  of  said  appel- 
lant Jennie  Moynahan  was  being  looked  after  by  her  attorney, 
and  a  letter  was  written  by  him,  at  least  as  early  as  October 
9,  1903,  to  the  administrator  respecting  the  interest  of  said 
petitioner  MoynaJicm.    It  also  appears  from  this  letter  that 
the  attorney  was  more  concerned  respecting  the  indebtedness 
of  said  Jennie  Moynahan  to  the  estate  than  the  matter  of  sale 
of  the  property,  expressing  his  desire  to  see  and  examine  the 
note,  and  making  no  objection  to  the  sale.    All  the  other  heirs, 
except  Edward  O'Hara,  assented  to  the  sale,  quitclaimed 
their  interest  to  the  purchaser,  and  received  their  portion  of 
the  proceeds ;  their  quitclaim  being  executed  about  the  8th  of 
June,  1903.    The  petitioner  James  O'Hara,  having  received 
his  interest  and  executed  a  quitclaim  deed  to  the  purchaser, 
clearly  cannot  complain  of  the  sale,  and  the  petitioner  Jennie 
Moynahan  had  knowledge  of  the  terms  of  the  sale  at  or  about 
the  time  it  was  made,  and  also  knowledge  of  the  order  con- 
struing the  will  and  allowing  sale,  at  least  as  early  as  Novem- 
ber, 1903.  This  clearly  appears  from  the  record.  She  did  not 
move  until  nearly  a  year  after  she  received  the  notice  that  the 
sale  would  be  made,  and  more  than  three  months  after  notice 
that  the  order  was  made,  during  which  time  the  purchaser 
was  in  possession,  making  valuable  improvements  and  chang- 
ing his  position  on  the  faith  of  his  purchase.  It  is  quite  appar- 
ent, too,  from  the  proof  appearing  on  the  hearing  that  her  real 
complaint  was  not  because  of  the  sale,  but  because  of  the  fact 
that  the  residue  belonging  to  her  on  final  settlement  was  oflFset 
against  her  indebtedness  to  the  estate,  and  that  if  she  had 
received  this  amount  she  would  have  made  no  objection  to 
the  sale.    The  purchaser,  Grommes,  after  sale  went  into  and 
has  ever  since  continued  in  possession  and  made  valuable 
improvements  upon  the  property  aggregating  upwards    of 
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$15,000.  Many  other  questions  respecting  the  value  of  the 
property,  the  bona  fides  of  the  sale,  and  insolvency  of  the 
heirs  to  whom  payments  have  been  made  were  considered 
upon  the  hearing  on  application  for  permission  to  appeal 
which  we  do  not  deem  necessary  to  recite  here. 

Complaint  is  made  by  counsel  for  appellants  that  counter 
affidavits  were  used  on  the  hearing.  It  appears  from  the 
record  that  they  were  considered  only  on  the  question  of 
laches,  and  the  facts  showing  laches  or  fault  on  the  part  of  the 
appellants  are  practically  undisputed.  The  application  for 
leave  to  appeal  after  the  time  has  expired  in  such  cases  is  ad- 
dressed to  the  sound  discretion  of  the  court,  and  the  determi- 
nation of  the  court  will  not  be  disturbed  unless  it  clearly  ap- 
pears that  such  discretion  has  been  abused.  Deering  H.  Co* 
v.  Johnson,  108  Wis.  275,  84  K  W.  426 ;  Weadoch  v.  Ray, 
111  Wis.  489,  87  K".  W.  477;  McKenney  v.  Minahan,  119 
Wis.  651,  97  N.  W.  489.  From  the  whole  record  the  case 
made  by  the  appellants  is  one  of  "neglect  and  inattention"  and 
cannot  appeal  strongly  to  the  court,  especially  where  it  ap- 
pears, as  in  this  case,  that  the  purchaser  whose  title  would  be 
affected  by  a  revision  of  the  decree  has  incjirred  large  expense 
and  materially  changed  his  situation  in  consequence  of  the 
delay  and  apparent  acquiescence  on  the  part  of  the  appellants. 
Blcmchcurd  v.  Doering,  23  Wis.  200;  Median  v.  Blodgett,  86 
Wis.  511,  57  K  W.  291 ;  Melms  v.  Pdbst  B.  Co.  93  Wis.  153, 
66  N.  W.  518 ;  Rogers  v.  Van  Nortwick,  87  Wis.  414,  58  K 
W.  757;  McCann  v.  Welch,  106  Wis.  142,  81  N.  W.  996; 
Hamilton  v.  Menominee  Falls  Q.  Co.  106  Wis.  352,  81  K  W. 
876 ;  State  ex  rel.  Taylor  v.  Superior,  108  Wis.  16,  83  K  W. 
1100.  We  are  unable  to  discover  that  there  was  any  abuse  of 
discretion  in  denying  appellants'  application  for  leave  to  ap- 
peal. 

By  the  Court.— -The  order  appealed  from  is  affirmed. 
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In  be  Box's  Will  :  Bueben  and  others,  Appellants,  vs. 
Br.  a  key,  Administrator,  and  another,  Respondents. 

January  SI — February  23,  1906. 

Appeal  from  county  court,  how  taken:  Filing  notice  of  appeal:  Under- 
taking: Discretionary  orders:  Authentication  of  records:  "Ex- 
emplified copy:9*  Jurisdiction:  Foreign  wills:  Attempted  pro- 
bate in  Wisconsin. 

V 

1.  Under  sec.  4031,  Stats.  1898,  an  appeal  from  an  order  or  judgment 

of -a  county  court  is  taken  by  filing  the  prescribed  notice  within 
the  sixty  days  allowed,  and  an  undertaking  perfecting  such  ap- 
peal filed  a  few  days  after  the  expiration  of  the  sixty  days,  if 
otherwise  sufficient,  should  be  accepted  and  approved  by  the 
county  court. 

2.  In  such  situation,  if  the  county  court  refuses  to  approve  such 

undertaking,  the  circuit  court  on  petition  should,  under  the 
provisions  of  sec.  4035,  Stats.  1898,  allow  such  appeal  upon 
such  terms  and  within  such  time  as  that  court  deems  to  be 
reasonable,  and  the  denying  of  such  a  petition  is  an  abuse  of 
discretion. 

3.  In  order  to  entitle  the  records  and  judicial  proceedings  of  the 

courts  of  other  states  and  countries  to  the  faith  and  credit  re- 
quired by  constitutional  mandate,  It  must  appear,  in  the  man- 
ner prescribed  by  law,  that  the  court  rendering  the  same  had 
jurisdiction. 

4.  Under  the  provisions  of  sees.  3787,  3789,  3790,  Stats.  1898,  govern- 

ing the  probate  of  foreign  wills,  and  sees.  4140,  4145,  Stats.  1898, 
and  sec.  905,  R.  S.  of  U.  S.,  governing  the  authentication  of  the 
records  of  a  foreign  court,  the  "exemplified  copy"  of  a  foreign 
will  and  of  the  record  admitting  the  same  to  probate  means  a 
duplicate  or  transcript  of  the  will  and  of  the  records  or  pro- 
ceedings in  the  probate  court  admitting  such  will  to  probate, 
duly  certified  by  the  custodian  as  having  "been  by  him  compared 
with  the  original,"  and  on  failure  to  comply  with  such  require- 
ment the  county  court  to  which  application  to  admit  such  for- 
eign will  is  made  does  not  acquire  jurisdiction. 

/Appeal  from  an  order  of  the  circuit  court  for  Racine 
county:  E.  B.  Beldeh,  Circuit  Judge.    Reversed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county:  "Warren  D.  Tarrant,  Judge.    Reversed. 
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It  appears  from  the  record  and  is  undisputed  that  Henry 
Box,  of  Evanston,  in  Cook  county,  Illinois,  died  September 
12,  1903,  leaving  a  will  executed  about  a  month  before,  in 
and  by  which  he  gave,  devised,  and  bequeathed  all  of  his 
property,  real,  personal,  and  mixed,  to  James  H.  Dale,  of 
Yorkville,  Wisconsin,  and  James  Hibberij  of  Evanston,  afore- 
said, in  trust  as  joint  tenants  and  not  as  tenants  in  common, 
for  the  benefit  of  his  children  therein  named,  with  directions 
as  therein  stated,  and  therein  nominated,  constituted,  and  ap- 
pointed said  trustees  as  executors  of  his  will.  It  appears 
that  that  will  was  filed  with  the  clerk  of  the  probate  court  of 
<3ook  county,  Illinois,  September  25,  1903.  Immediately 
following  the  copy  of  the  will  in  the  record  are  these  state- 
ments: 

"Will  proved  and  admitted  to  record  in  open  court  this  20th 
<lay  of  October,  A.  D.  1903. 

"Charles  S.  Cutting,  Probate  Judge. 
''State  of  Illinois,      )  CQ 
"County  of  Cook.  I88' 
"In  the  probate  court  of  Cook  county. 

"Proved  and  admitted  to  record  in  open  court  this  20th 
day  of  October,  A.  D.  1903. 

"Patbick  J.  Cahill,  Clerk." 

Then,  to  prevent  the  property  in  Illinois  from  being  lost  or 
destroyed  or  diminished  in  value,  follows  "Letters  testamen- 
tary to  James  Hibberi'  as  executor,  purporting  to  be  issued 
by  and  under  the  seal  of  the  probate  court  of  said  Cook  county, 
October  20,  1903,  and  signed  "Patrick  J.  Cahill,  Clerk." 
Then  come  the  following  certificates  under  the  seal  of  said 
probate  court,  all  under  date  of  October  20, 1903 : 

"State  of  Illinois,      \ 

"County  of  Cook.  J 

"I,  Patrick  J.  Cahill,  clerk  of  the  probate  court  of  Cook 
county,  in  the  state  aforesaid,  do  hereby  certify  that  the 
within  is  a  true  and  correct  copy  of  the  last  will  and  testament 
of  Henry  Box,  deceased,  and  of  letters  testamentary  issued 
ithereon  on  the  20th  day  of  October,  A.  D.  1903,  to  James 
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Hibben,  now  in  force,  as  it  appears  from  the  originals  on  file 
and  from  the  records  of  the  probate  court  in  my  office. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and  af- 
fixed the  seal  of  the  said  probate  court,  at  Chicago,  in  said 
county,  this  20th  day  of  October,  A.  D.  1903. 

"Patrick  J.  Cahili,,  Clerk." 

Also  the  certificate  of  the  clerk  of  said  probate  court  to  the 
effect  that  he  was  the  keeper  of  the  records  and  files  of  said 
probate  court  and  that  the  annexed  and  foregoing  was  a  true 
and  correct  copy  of  the  said  will  as  it  appeared  from  the  orig- 
inal on  file  and  from  the  records  of  said  court  in  his  office. 
Also  a  certificate  of  said  probate  judge  to  the  effect  that  the 
person  whose  name  was  subscribed  to  the  foregoing  certificate 
of  attestation  was  and  is  such  clerk  and  the  keeper  of  such 
records,  files,  and  seal,  duly  elected  and  qualified  as  such,  and 
that  full  faith  and  credit  ought  to  be  given  to  all  his  official 
acts  as  such,  in  all  courts  of  record  and  elsewhere,  and  that 
his  said  attestation  is  in  due  form  of  law  and  by  the  proper 
officer.    Also  a  certificate  of  said  clerk  to  the  effect  that  the 
person  whose  name  was  subscribed  to  the  annexed  and  fore- 
going certificate  was  at  the  time  and  now  is  such  probate 
judge,  duly  elected,  commissioned,  and  qualified,  and  that  his 
signature  was  genuine. 

November  17,  1903,  upon  the  petition  of  said  James  EL 
Dale,  filed  in  the  county  court  of  Racine  county  October  21, 
1903,  and  notice  given,  it  was  ordered  and  decreed  by  the 
county  court  of  Racine  county,  in  effect,  that  said  authenti- 
cated copies  of  the  probate  court  of  Cook  county  be  allowed, 
filed,  and  recorded,  and  have  the  same  force  and  effect  as  if 
said  will  had  been  originally  proved  and  allowed  in  the  county 
court  of  Racine  county ;  and  it  appearing  that  said  Hibben 
was  a  resident  of  Illinois  and  did  not  desire  to  act  as  executor 
in  this  state  and  that  said  Dale  is  a  resident  of  Racine  county,, 
it  was  therefore  ordered  that  said  Dale  be  and  he  was  thereby 
decreed  as  sole  executor  of  said  will  in  and  so  far  as  the  same 
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related  to  the  estate  in  Wisconsin,  and  that,  upon  his  being 
qualified,  letters  testamentary  be  issued  to  him. 

On  or  about  January  11,  1904,  notice  of  appeal  to  the  cir- 
cuit court  from  such  order,  judgment,  and  determination  ad- 
mitting such  will  to  probate,  and  issuing  letters  testamentary 
thereon  to  James  H.  Dale  was  duly  given  by  heirs  at  law  and 
legatees  and  devisees  named  in  the  will  to  such  county  judge 
and  to  all  others  concerned,  and  duly  filed  therein.    January 
12, 1904,  the  said  appellants  tendered  to  the  county  court  an 
undertaking  on  such  appeal  executed  by  the  United  States 
Fidelity  &  Guaranty  Company,   duly  licensed  to  execute 
bonds,  and  a  copy  of  whose  license  was  on  file  in  the  county 
court  of  Racine  county,  but  the  county  court  refused  to  ap- 
prove the  said  bond  on  the  ground  that  it  was  not  signed  by 
the  appellants.  Thereupon  the  appellants  signed  the  bond  and 
undertaking  for  the  purpose  of  taking  such  appeal,  and  ten- 
dered the  same  to  the  county  court  for  that  purpose  January 
18,  1904,  a  few  days  after  the  expiration  of  the  time  for  tak- 
ing the  appeal,  but  the  county  court  refused  to  approve  the 
bond  far  the  reason  that  the  certificate  of  the  commissioner  of* 
insurance  was  not  attached  thereto,  showing  the  company  was 
licensed  to  do  business  in  the  state  of  Wisconsin.     January 
22,  1904,  the  appellants  made  their  verified  petition  showing 
the  facts  mentioned  and  particularly  as  to  the  giving  of  said 
bonds,  and  prayed  the  county  court  to  allow  an  appeal  to  be 
taken  from  said  judgment  and  order  pursuant  to  the  statutes 
of  the  state  upon  such  terms  and  within  such  time  as  it  should 
deem  reasonable,  and  prosecuted  in  like  manner  and  with  like 
effect  as  though  done  seasonably,  and  annexed  to  said  petition 
was  a  copy  of  said  bond ;  and  thereupon  and  on  January  29, 
1904,  the  circuit  judge  ordered  said  Dale  to  show  cause  Feb- 
ruary 4,  1904,  why  an  order  should  not  be  made  allowing 
said  appellants  to  appeal  to  the  circuit  court  as  prayed  for  in 
said  petition,  and  upon  such  petition  and  showing  the  circuit 
court  on  October  23,  1905,  ordered  that  said  petition  be  and 
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the  same  was  thereby  in  all  things  denied  without  costs  to 
•either  party,  from  which  said  order  the  appellants  appeal  to 
this  court 

.    On  February  20, 1904,  said  Dale  died.    Thereupon  and  in 
February,  1904,  Mrs.  Blaine,  tie  Wisconsin  heir  at  law  and 
one  of  the  legatees  and  devisees  named  in  said  will,  petitioned 
said  county  court  of  Racine  county  for  the  appointment  of 
John  8.  Bldkey  as  administrator  with  the  will  annexed,  and 
thereupon  and  in  March,  1904,  said  Hibben,  as  such  executor 
in  Illinois,  petitioned  the  county  court  of  Racine  county  to 
be  appointed  as  such  executor  in  Wisconsin,  and  two  other 
heirs  at  law,  legatees  and  devisees  named  in  said  will,  also  pe- 
titioned the  county  court  of  Racine  county  that  said  Hibben 
be  so  appointed.    Upon  due  notice  and  hearing  of  the  parties 
the  county  court  of  Racine  county  on  April  12,  1904,  ordered 
and  adjudged  that  John  S.  Bldkey  be  and  he  thereby  was  ap- 
pointed such  administrator  with  the  will  annexed  de  bonis 
non.    From  that  order  and  judgment  the  Burdens,  being  heirs 
at  law  and  legatees  and  devisees  named  in  the  will,  and  Hib- 
ben appealed  to  the  circuit  court  May  2,  1904.    On  May  19, 
1904,  the  county  judge  of  Racine  county  certified  to  the  cir- 
cuit court  copies  of  the  records  and  proceedings  appealed 
from,  including  the  order  and  judgment  of  April  12,  1904, 
and  letters  of  administration  issued  thereon  with  such  certified 
copies  of  such  will  and  appeal  papers.    Thereupon  the  cause 
was  heard  in  the  circuit  court,  and  upon  November  15,  1904, 
the  circuit  court  found  as  matters  of  fact  several  of  the  facts 
above  set  forth ;  and  as  conclusions  of  law  the  circuit  court 
found  in  effect  (1)  that  it  was  the  duty  of  the  county  court  of 
Racine  county,  upon  the  application  made,  to  grant  adminis- 
tration of  said  estate  to  some  suitable  and  competent  person 
as  administrator  de  bonis  non  with  the  will  annexed  on  the 
death  of  said  James  H.  Dale;  (2)  that  said  application  -was 
properly  and  seasonably  made  and  the  county  court  exercised 
a  proper  discretion  and  proceeded  according  to  law  in  making 
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the  order  appealed  from,  appointing  the  said  John  8.  Blakey 
such  administrator  with  the  will  annexed;  (3)  that  said  order 
of  the  county  court  of  Racine  county,  so  appointing  Blakey, 
was  res  ad  judicata  and  should  not  be  disturbed ;  (4)  that  said 
Blakey  was  entitled  to  recover  from  the  appellants  his  taxable 
costs  and  disbursements  on  that  appeal  and  ordered  judgment 
to  be  entered  accordingly,  and  that  the  records  be  remitted  to 
die  county  court  for  further  proceedings  according  to  law. 
Thereupon  and  on  December  10, 1904,  it  was  ordered  and  ad- 
judged by  the  circuit  court  that  the  order  of  the  county  court 
of  Racine  county  made  April  12,  1904,  appointing  said 
Blakey  such  administrator,  be  and  the  same  was  thereby  af- 
firmed, with  costs  against  the  appellants,  taxed  at  $39.46,  and 
it  was  ordered  that  the  records  be  remitted  to  the  county  court. 
From  that  order  and  judgment  the  said  Burdens  and  Hibben 
appeal. 

For  the  appellants  there  were  briefs  by  John  W.  Owen  and 
Kearney,  Thompson  &  Myers,  attorneys,  and  Elmer  W.  Ad- 
Jcinson,  of  counsel,  and  oral  argument  by  Mr.  Owen  and  Mr. 
IF.  D.  Thompson. 

For  the  respondents  there  were  briefs  by  Palmer  &  Qit- 
tings,  and  oral  argument  by  C.  C.  Oittings. 

Cassoday,  0.  J.  1.  The  notice  of  appeal  to  the  circuit 
court  from  the  order,  judgment,  and  determination  of  the 
county  court  made  November  17,  1903,  admitting,  the  will  to* 
probate  and  issuing  letters  testamentary  thereon  to  Dale,  was 
filed  with  the  county  court  on  or  about  January  11,  1904, 
and  hence  within  sixty  days  after  the  rendition  of  such  judg- 
ment, as  prescribed  in  the  statute.  Sec  4031,  Stats.  1898. 
That  section  declares  that  such  appeal  may  be  taken  by  filing 
such  notice  within  sixty  days,  "together  with  such  undertaking 
as  is  required  in  the  next  section."  Sec.  4032,  Stats.  1898. 
In  this  case  an  undertaking  was  filed  January  12, 1904,  which 
the  county  judge  refused  to  approve  on  the  grounds  stated,. 
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and  another  undertaking  was  filed  January  18,  1904,  a  few 
•days  after  the  expiration  of  the  sixty  days,  which  the  judge 
also  refused  to  approve.  But  this  court  has  recently  "held 
that,  where  a  notice  of  appeal  under  such  section  was  filed  in 
time,  the  fact  that  the  undertaking  was  not  filed  with  the  no- 
tice was  not  a  fatal  defect  though  it  was  not  filed  within  the 
time  limited  for  taking  the  appeal."  Charmley  v.  Charmley, 
125  Wis.  297,  103  N.  W.  1106.  It  is  evident  from  the  facts 
mentioned  in  the  foregoing  statement  that  the  undertaking  of 
January  18,  1904,  tendered  to  the  county  court  to  perfect 
said  appeal,  should  have  been  accepted  and  approved  by  the 
county  court.  Failing  to  do  so,  the  circuit  court  should,  on 
February  4,  1904,  have  granted  tihe  prayer  contained  in  the 
petition  of  the  appellants,  verified  January  22,  1904,  and 
allowed  such  appeal  from  said  judgment  of  November  17, 
1903,  "upon  such  terms  and  within  such  time"  as  that  court 
deemed  to  be  reasonable,  as  mentioned  in  the  statement  It 
follows  from  what  has  been  said  that  the  order  of  the  circuit 
court  denying  such  application  twenty-one  months  after  it- 
was  made  was  an  abuse  of  discretion. 

2.  The  important  question  in  the  case  is  whether  the  county 
court  of  Racine  county  had  jurisdiction  to  make  the  judg- 
ment and  order  complained  of.    Of  course,  the  courts  of  this 
state  were  required  to  give  full  faith  and  credit  to  the  records 
and  judicial  proceedings  in  the  probate  court  of  Cook  county 
in  the  state  of  Illinois.    But  in  order  to  entitle  such  records 
or  proceedings  to  such  faith  and  credit  it  must  appear,  in  the 
manner  prescribed  by  law,  that  the  court  rendering  the  same 
had  jurisdiction.    Board  of  Public  Works  v.  Columbia  Col- 
lege, 17  Wall.  521;  Thompson  v.  Whitman,  18  Wall  457; 
St.  Clair  v.  Cox,  106  U.  S.  350,  1  Sup.  Ct  354;  Robertson 
v.  Pickrell,  109  U.  S.  608,  3  Sup.  Ct  407;  Overby  v.  Gor- 
don, 111  TJ.  S.  214,  223,  20  Sup.  Ct  603;  Frame  v.  Thor- 
mann,  102  Wis.  653,  670,  79  N.  W.  39;  Wells,  Fargo  &  Co. 
v.  Walsh,  88  Wis.  534,  60  N.  W.  824;  Mcintosh  v.  Marathon 
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L.  Co.  110  Wis.  296,  303,  304,  85  M".  W.  976.  Some  of  these 
cases  are  quite  similar  in  their  facts.  Our  statutes  provide 
that  a  "will  duly  admitted  to  probate"  in  another  "state  and 
in  the  place  of  the  testator's  domicile  may  be  admitted  to  pro- 
bate and  recorded  in  this  state  by  duly  filing  -an  exemplified 
copy  of  said  will  and  of  the  record  admitting  the  same  to  pro- 
bate." Sec.  3789,  Stats.  1898.  And  that  "when  a  copy  of 
any  such  will  and  the  probate  thereof,  duly  authenticated, 
shall  be  produced  by  the  executor  or  other  person  interested 
therein  to  the  county  court,  such  court  shall  appoint  a  time  and 
place  of  hearing,  and  cause  notice  thereof  to  be  given  as  re- 
quired by  sec.  3787.  If  on  the  hearing  it  shall  appear  to  the 
court  that  the  order  or  decree  admitting  such  will  to  probate 
was  made  by  a  court  of  competent  jurisdiction  and  is  still  in 
force,  the  copy  and  the  probate  thereof  shall  be  filed  and  re- 
corded, and  the  will  shall  have  the  same  force  and  effect  as  if 
it  had  been  originally  proved  and  allowed  in  the  same  court." 
Sec.  3790,  Stats.  1898.    Besides,  the  statute  declares: 

"The  records  and  judicial  proceedings  of  any  court  of  the 
United  States  or  of  ai\y  state  or  territory  or  district  thereof 
shall  be  admissible  in  evidence  in  all  cases  in  this  state  when 
aidhenticated  in  the  manner  directed  in  sec.  4140,  by  the  at- 
testation of  the  clerk,  prothonotary,  or  other  officer  having 
charge  of  the  records  of  such  court,  with  the  seal  of  the  court 
annexed."    Sec.  4145,  Stats.  1898. 

The  section  therein  mentioned  declares,  in  effect,  that  any 
copy  of  "the  original  records,  papers  and  files  in  or  concerning 
any  action  or  proceeding  of  any  nature  or  description  in  any 
court,  being  certified  by  the  clerk,  judge  or  justice  having 
legal  custody  of  the  original,  to  have  been  by  him  compared 
with  the  original  and  to  be  a  true  copy  thereof,  such  certificate 
having  affixed  the  seal  of  the  court  or  of  such  officer,  if  any  be 
required  by  law  to  be  kept,  shall  be  received  with  like  effect 
as  the  original."  Sec.  4140,  Stats.  1S98.  In  the  case  at  bar 
no  such  certificate  was  affixed.     There  is  a  certificate  by  the 
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clerk  that  a  paper  in  the  record  is  a  true  copy  of  the  will,  but 
there  is  nothing  in  the  record  indicating  that  the  same  had 
"been  by  him  compared  "with  the  original."     Nor  is  there 
anything  in  the  record  indicating  that  the  "judicial  proceed- 
ings" in  the  probate  court  of  Cook  county  had  ever  been  "au- 
thenticated" or  attested  in  the  manner  thus  prescribed.    The 
statute  quoted  required  as  a  condition  precedent  to  admitting 
such  will  to  probate,  not  only  the  "filing"  of  "an  exemplified 
copy  of  said  will,"    but  also  "an  exemplified  copy  ...  of 
the  record  admitting  the  same  to  probate."      Sec.    3789, 
Stats.  1898.     So  the  statute  only  allowed  such  foreign  will 
to  be  admitted  to  probate  in  case  it  should  be  made  to  "ap- 
pear to  the  court  that  the  order  or  decree  admitting  such 
will  to  probate  was  made  by  a  court  of  competent  jurisdic- 
tion."   Sec.  3790,  Stats.  1898.    In  view  of  the  several  provis- 
ions of  the  statutes  cited,  such  "exemplified  copy"  clearly 
means  a  duplicate  or  transcript  of  the  records  or  proceedings 
in  the  probate  court  of  Cook  county  admitting  such  will  to 
probate,  "duly  authenticated"  under  the  seal  of  that  court  and 
duly  certified  to  by  the  custodian  of  such  records  and  pro- 
ceedings.   So  far  as  appears  from  the  record  before  us,  there 
was  a  failure  to  comply  with  such  requirements  of  the  statutes. 
The  same  is  true  as  to  the  mode  of  authentication  and  proof 
of  the  records  and  judicial  proceedings  of  the  courts  of  the 
several  states,  as  prescribed  by  the  statutes  of  the  United 
States,  from  which  some  of  the  sections  of  our  statutes  were 
taken.     Sec.  905,  R.  S.  of  U.  S.   [U.  S.  Comp.  St  1901, 
p.  677]. 

By  the  Court. — The  order  of  the  circuit  court  refusing  the 
application  made  February  4,  1904,  to  allow  an  appeal  from 
the  order,  judgment,  and  determination  of  the  county  court 
made  in  said  matter  November  17,  1903,  is  hereby  reversed, 
and  the  cause  is  remanded  for  further  proceeding  in  that  re- 
gard according  to  law.  And  the  order  and  judgment  of  the 
circuit  court  entered  December  10,  1904,  affirming  the  order 
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and  judgment  of  the  county  court  of  April  12,  1904,  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings  ac- 
cording to  law. 


Aotdebson,  by  guardian  ad  litem,  Appellant,  va,  Chicago 
Brass  Company,  Respondent 

February  I— February  23, 1906. 

Master   and    servant:   Negligence:   Personal    injury:    Machinery: 
-  Guards:  Failure  to  warn:  Assumption  of  risk:  Nonsuit:  Instruc- 
tions to  jury:  Prejudicial  error:  "Ordinary  care:*'  Special  ver- 
dict: Opinion  evidence:  Depositions:  Admissibility. 

L  In  an  action  for  personal  injuries  received  by  a  servant  in  feed- 
ing brass  sheets  into  a  rolling  machine,  the  negligence  alleged 
was  (1)  in  not  providing  the  machine  with  a  guard,  and  (2)  in 
not  warning  the  plaintiff  of  the  danger  resulting  from  sharp 
slivers  of  brass  which  occasionally  formed  on  the  sides  of  the 
sheets.    Under  the  evidence,  stated  in  the  opinion,  held: 

(1)  The  court  rightly  struck  out  the  evidence  as  to  the  guard 
and  eliminated  that  question  from  the  case. 

(2)  As  to  the  failure  to  warn,  there  was  evidence  from  which. 
the  jury  might  And  negligence  on  the  part  of  defendant 

(3)  Assumption  of  risk  as  matter  of  law  was  not  shown* 

(4)  A  motion  for  nonsuit  was  properly  overruled. 

2.  An  instruction  to  the  jury  on  the  subject  of  burden  of  proof  and 
preponderance  of  the  evidence  as  follows:  "By  burden  of  proof 
I  mean  that  it  is  incumbent  on  the  party  affirmatively  asserting 
an  allegation  to  establish  it  by  a  fair  preponderance  of  the  cred- 
ible evidence,  facts,  and  circumstances  proven  on  the  trial;  and 
by  'preponderance  of  evidence/  as  I  have  used  the  term,  is 
meant  the  greater  convincing  power  of  evidence.  That  is,  in 
the  trial  of  a  lawsuit  that  side  has  furnished  the  preponderance 
of  evidence  which  has  produced  evidence  of  greater  convincing 
power  in  the  minds  of  the  jury  than  that  produced  by  the  other 
side.  And  when  the  law  imposes  upon  a  party  the  burden  of 
proof  it  means  that  such  party  is  bound  to  produce  evidence 
in  support  of  the  proposition  involved  of  greater  convincing 
power  than  that  produced  by  the  other  side.  Such  convincing 
power  of  evidence  is  not  necessarily  determined  by  the  number 
of  witnesses,  for  it  may  be  that  the  testimony  given  by  one  wit* 

Vol.127  — 18 
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ness  has  greater  convincing  power  than  that  given  by  several 
witnesses  contradictory  or  tending  to  contradict  that  given  by 
the  one,"  gives  a  definition  of  the  term  "preponderance  of  evi- 
dence" with  substantial  correctness,  but  not  so  with  the  defini- 
tion of  "burden  of  proof."  The  party  on  whom  rests  the  burden 
of  proof  does  not  lift  that  burden  by  merely  producing  a  pre- 
ponderance of  evidence.  In  order  to  entitle  him  to  a  finding  in 
his  favor  his  evidence  must  not  only  be  of  greater  convincing 
power,  but  It  must  be  such  as  to  satisfy  or  convince  the  minds 
of  the  jury  of  the  truth  of  his  contention.  Omission  to  convey 
this  idea  to  the  jury  is  prejudicial  error. 

3.  In  an  action  for  personal  Injuries  received  by  a  sixteen-year-old 
boy,  an  instruction  defining  ordinary  care  as  "such  care  as  boys 
of  the  age,  intelligence,  and  experience  of  the  plaintiff  usually 
exercise  under  similar  circumstances"  is  not  erroneous,  al- 
though it  would  have  been  more  exact  had  It  contained  words 
Importing  the  idea  that  the  care  used  must  be  the  care  used  by 
the  great  mass  of  boys,  or  by  the  class  of  ordinarily  careful 
boys. 

1.  In  an  "action  for  personal  injuries  received  by  a  servant  from 
machinery,  an  instruction:  "You  are  further  instructed  that 
•the  danger  incident  to  the  feeding  of  the  straightening  rolls  of 
the  machine,  considered  apart  from  the  added  dangers,  if  any, 
.arising  from  the  presence  of  the  rough  edges  or  slivers  on  the 
bars  of  brass,  were  open  and  obvious  and  are  presumed  to  have 
been  comprehended  by  the  plaintiff,  and  in  respect  to  which  he 
assumed  all  risks,"  is  misleading  without  an  explanation  that 
assumption  of  risk  is  a  form  of  contributory  negligence  or  want 
of  ordinary  care. 

5.  In  an  action  for  personal  injuries  received  in  operating  a  ma- 
chine, one  of  the  issues  was  whether  the  plaintiff  did  his  work 
with  ordinary  care,  and  a  question  of  a  special  verdict:  "Did 
the  plaintiff  at  the  time  of  the  accident  feed  the  machine  In  the 
manner  usually  and  customarily  employed  by  experienced  men," 
is  held  to  relate  to  evidentiary  matter  instead  of  to  a  material 
issue. 

&  When,  in  an  action  for  personal  injuries  received  while  feeding 
a  sheet  of  brass  through  the  rollers  of  a  machine,  the  plaintiff 
admitted  that  he  knew  of  rough  edges,  but  denied  that  he  knew 
of  the  liability  of  there  being  slivers  on  the  edge  which  might 
•cause  his  hand  to  be  drawn  into  the  rolls,  the  coupling  together. 
In  a  question  of  a  special  verdict,  of  an  inquiry  as  to  plaintiff's 
knowledge  of  liability  of  slivers  on  the  sheets  of  brass  with  an 
inquiry  as  to  his  knowledge  of  the  rough  edges  is  prejudicial  to 
plaintiff. 
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7.  In  such  case  a  special  verdict  finding,  in  answer  to  one  question, 

that  plaintiff  knew  there  were  liable  to  be  silvers  on  the  bars  of 
brass  and  that  he  ought  to  have  known  of  the  danger  of  his 
glove  or  hand  being  caught  an  them,  and,  in  answer  to  another 
question,  that  he  was  not  guilty  of  any  want  of  ordinary  care 
which  contributed  to  the  injury,  is  on  its  face  inconsistent 

8.  In  an  action  for  personal  injuries  received  by  a  sixteen-year-old 

boy  in  operating  machinery,  the  court  excluded  answers  to 
questions  ashed  experts  bearing  on  whether  the  machine  In 
question  was  a  dangerous  machine,  whether  It  was  so  regarded, 
and  whether  It  was  not  unusual  to  set  boys  at  work  on  it  for 
that  reason.  Held,  that  such  Interrogatories  presented  questions 
to  be  solved  by  the  jury  from  the  facts  and  circumstances  In 
evidence,  and  on  which  the  opinion  of  experts  was  not  admis- 
sible. 

9.  The  deposition  of  the  employee  of  a  party  taken  before  trial  un- 

der the  provisions  of  sec.  4096,  Stats.  1898,  is  inadmissible  on 
the  trial  when  the  employee  Is  present  in  court 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county :  E.  B.  Beldeit,  Circuit  Judge-    Reversed. 

This  is  an  action  to  recover  for  personal  injuries  suffered 
by  the  plaintiff,  an  employee  of  the  defendant  sixteen  years  of 
*ge,  while  he  was  engaged  in  feeding  sheets  of  brasa  to  a  ma- 
chine called  the  straightening  rolls,  in  the  rolling  mills  of  the 
defendant  at  Kenosha.  The  machine  in  question  consists  of 
an  iron  framework  standing  on  the  floor,  supporting  five  metal 
Tollers  about  six  inches  in  diameter,  which  revolve  by  means 
of  steam  power  applied  to  a  pulley  at  one  end  of  the  machine, 
the  rollers  being  so  arranged  as  to  compress  the  sheets  of 
brass  as  they  pass  between  them,  three  rollers  being  below  and 
two  above  the  sheets.  The  sheets  of  brass  which  the  plaintiff 
was  feeding  on  the  day  of  the  injury  were  about  twelve  feet 
long,  eight  to  twelve  inches  wide,  and  about  as  thick  as  an 
ordinary  book  cover.  These  sheets  lay  on  the  floor  at  one  side 
of  and  in  front  of  the  machine,  and  the  plaintiff,  in  feeding, 
would  pick  up  one  and  put  the  end  between  the  rollers  as  they 
revolved,  and  guide  it  with  his  hands  as  it  passed  between  the 
rollers  until  it  was  nearly  through,  and  then  pick  up  another 
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sheet  and  repeat  the  process.  On  the  other  side  of  the  ma- 
chine another  employee  received  the  sheet  as  it  passed  through 
and  disposed  of  it.  The  object  of  rolling  the  sheets  was  to 
straighten  and  smooth  them,  they  having  already  passed 
through  other  rolling  machines,  and  having  been  gradually 
reduced  in  thickness  from  a  bar  about  an  inch  thick.  These 
various  rolling  processes  produced  some  roughness  on  the 
edges  of  the  sheets,  and  it  appears  that  some  of  the  sheets 
were  ordinarily  passed  through  the  slitting  machine  to  take 
off  the  rough  edge  before  being  put  through  the  straightening 
rolls.  The  plaintiff  had  worked  about  four  months  in  the  de- 
fendant's mills  before  the  accident;  he  was  generally  em- 
ployed in  the  tinshop  handling  and  wiping  off  tinned  sheets 
of  brass ;  at  intervals,  however,  he  had  worked  in  the  finishing 
department,  and  had  several  times  been  occupied  in  taking 
sheets  from  the  straightening  rolls,  and  twice  before  the  in- 
jury he  had  fed  the  straightening  rolls  for  short  periods  of 
time.  He  was  furnished  gloves  by  the  defendant  to  use  in 
doing  his  general  work,  and  on  the  day  of  the  accident,  July 
14,  1903,  he  had  the  gloves  upon  his  hands  buttoned  at  the 
wrist  On  the  day  named  he  was  feeding  sheets  through  the- 
straightening  rolls,  and  as  he  fed  them  he  held  his  hands  on 
the  edges  of  the  sheets  to  guide  them  as  they  passed  through. 
The  evidence  tends  to  show  that,  after  working  for  fifteen 
minutes  or  so,  a  sharp  longitudinal  sliver  of  brass  upon  the 
edge  of  one  of  the  sheets  which  he  was  feeding  pierced  the 
palm  of  the  glove  upon  his  right  hand  and  drew  his  hand  into 
the  rolls,  mangling  it  so  as  to  necessitate  amputation.  The 
plaintiff  claims  that  the  defendant's  foreman,  one  Schmelling, 
set  him  at  this  work,  but  this  is  denied  by  Schmelling.  N"o 
warning  of  the  danger  was  given  him,  nor  direction  as  to  the 
manner  of  doing  the  work.  The  plaintiff  claims  that  he  had 
no  knowledge  that  such  slivers  ever  formed  upon  the  sheets, 
and  the  evidence  tends  to  show  that  they  only  formed  occa- 
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sionally.  The  negligence  claimed  in  the  complaint  was, 
first,  in  failing  to  provide  a  guard  upon  the  machine,  and, 
second,  in  failing  to  warn  the  plaintiff  of  the  danger.  The 
defendant  denied  that  the  plaintiff  was  set  at  work  at  the  ma- 
chine at  all,  and  alleged  that  he  was  guilty  of  contributory 
negligence.    The  following  special  verdict  was  rendered : 

"(1)  Did  the  defendant,  through  its  foreman,  James  Dan- 
iel Schmelling,  direct  the  plaintiff  to  feed  brass  to  the  straight- 
ening rolls  on  the  day  and  prior  to  the  time  of  the  accident  ? 
A.  Yes.     (2)  Did  the  plaintiff  at  the  time  of  the  accident 
feed  the  machine  in  the  manner  usually  and  customarily  em- 
ployed by  experienced  men  ?    A.  Yes.    (3)  Did  the  plaintiff, 
at  and  prior  to  the  time  of  the  accident,  know  that  there  were 
liable  to  be  slivers  and  rough  edges  on  the  bars  of  brass  run 
through  the  straightening  rolls?     A.  Yes.     (4)  Ought  the 
plaintiff  in  the  exercise  of  reasonable  care  and  prudence  and 
under  all  the  circumstances  of  the  case  to  have  understood  and 
comprehended  the  danger  of  his  glove  or  hand  being  caught 
by  the  rough  edges  or  slivers  on  the  bars  of  brass  ?    A.  Yes. 
(5)   If  your  answer  to  question  1  is  'Yes,'  then  ought  the  de- 
fendant in  the  exercise  of  reasonable  care  and  prudence,  un- 
der all  the  circumstance?  and  in  view  of  all  previous  experi- 
ence, to  have  apprehended  that  there  was  danger  that  the 
plaintiff's  hand  might  be  drawn  into  the  rolls  in  the  manner 
described  in  the  testimony?    A.  No.     (6)   If  your  answers 
to  questions  1  and  5  are  'Yes/  then  was  the  failure  of  the  de- 
fendant to  instruct  the  plaintiff  as  to  the  danger  of  his  glove 
being  caught  on  the  slivers  and  rough  edges  of  the  bars  of 
brass  and  as  to  the  means  of  avoiding  the  same  the  proximate 
cause  of  the  injury  by  the  plaintiff  sustained?     A,  No. 
(7)    Was  the  plaintiff  guilty  of  any  want  of  ordinary  care 
which  contributed  to  produce  the  injury  sustained  by  him  ? 
A.  No.     (8)  In  the  event  that  the  court  is  of  the  opinion 
that  the  plaintiff  is  entitled  to  a  judgment  in  this  case,  then 
at  what  sum  do  you  fix  the  damages  by  him  sustained? 
A.  $3,000." 

Motions  by  the  plaintiff  to  change  the  answers  to  the  ques- 
tions of  the  special  verdict,  and  for  judgment  upon  the  ver- 
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diet,  and  to  set  aside  the  verdict  and  grant  a  new  trial,  were 
successively  overruled,  and  judgment  was  rendered  on  the 
verdict  for  the  defendant,  from  which  the  plaintiff  appeals, 

Norman  L.  Baker,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Peter  Fisher,  at- 
torney, and  Kearney,  Thompson  &  Myers,  of  counsel,  and 
oral  argument  by  Mr.  Fisher  and  Mr.  W.  D.  Thompson. 

Winslow,  J.    The  defendant  made  a  motion  for  nonsuit 
at  the  close  of  the  plaintiff's  evidence,  and  it  now  claims  that> 
regardless  of  any  question  of  error  in  the  reception  of  evi- 
dence or  charge  of  the  court,  the  judgment  should  be  affirmed 
because  the  plaintiff  made  no  case.    Defendants  contention* 
on  this  point  are,  in  general,  that  no  negligence  was  shown 
on  its  part,  and  that,  even  conceding  that  there  was  any  such    • 
negligence  shown,  the  plaintiff  knew,  or  ought  to  have  known, 
of  the  danger,  and  assumed  the  risk.    The  plaintiff  claimed 
negligence  in  two  respects:  (1)  In  not  providing  the  ma- 
chine with  a  guard,  and  (2)  in  not  warning  the  plaintiff  of 
the  danger  resulting  from  sharp  slivers  of  brass  which  occa- 
sionally occurred  on  the  sides  of  the  sheets.    As  to  the  first 
of  these  claims  there  was  evidence  showing  that  a  sort  of  a 
metal  canopy  or  guard  was  sometimes  placed  over  the  top 
rollers  which  came  down  in  front  nearly  to  the  sheet  of  brass, 
that  this  canopy  was  not  on  the  machine  at  the  time  of  the 
accident,  and  the  claim  is  that  its  absence  constituted  negli- 
gence.   The  evidence,  however,  failed  to  show  that  this  canopy 
or  guard  was  in  general  use  in  this  shop  or  other  shops  upon 
similar  machines;  that  its  principal  object  was  to  prevent 
foreign  substances  from  falling  on  the  sheet  of  brass  as  it  was 
passing  through  the  rolls,  nor  was  it  made  apparent  how  it 
could  in  any  way  have  prevented  the  accident  in  question. 
On  these  grounds  the  court  rightly  struck  out  the  evidence  as 
to  the  guard  and  eliminated  that  question  from  the  case. 

Upon  the  question  of  failure  to  warn,  however,  we  think: 
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there  was  evidence  from  which  the  jury  might  find  negligence 
on  the  part  of  the  defendant,  and  we  do  not  think  that  the 
evidence  showed  assumption  of  risk  as  matter  of  law.  The 
evidence  tended  to  show  that  while  the  edges  of  the  sheets 
were  frequently  rough  and  uneven,  and  the  plaintiff  knew 
that  fact,  it  was  only  occasionally,  sometimes  at  intervals  of 
several  days,  that  a  sharp  sliver  formed  longitudinally  on  the 
edge,  and  that  the  plaintiff  had  no  knowledge  that  such  slivers 
ever  formed.  Now  it  is  manifest  that  the  danger  to  an  op- 
erative resulting  from  the  occasional  presence  of  these  sharp 
rigid  slivers  was  entirely  different  from  the  danger  resulting 
from  the  presence  of  a  mere  rough  edge,  and  if  this  occasional 
and  serious  danger  was  known,  or  under  the  circumstances 
ought  to  have  been  known,  to  the  employer,  and  was  not  known 
or  capable  of  being  discovered  by  the  employee  in  the  exer- 
cise of  ordinary  care,  the  employer  would  be  guilty  of  negli- 
gence in  not  warning  the  employee  thereof  when  setting  him 
at  work.  By  parity  of  reasoning,  the  plaintiff  could  not  prop- 
erly be  held  to  have  assumed  the  risk  as  matter  of  law,  so  we 
conclude  that  the  motion  for  a  nonsuit  was  properly  overruled. 
The  serious  questions  in  the  case  arise  upon  the  charge  of 
the  court  and  the  special  verdict.  The  court  charged  the  jury 
on  the  subject  of  burden  of  proof  and  preponderance  of  the 
evidence  as  follows : 

"I  shall  use  the  term  ^burden  of  proof'  in  connection  with 
these  instructions,  and  by  burden  of  proof  I  mean  that  it  is 
incumbent  on  the  party  affirmatively  asserting  an  allegation 
to  establish  it  by  a  fair  preponderance  of  the  credible  evi- 
dence, facts,  and  circumstances  proven  on  the  trial.  And  by 
'preponderance  of  evidence,'  as  I  have  used  the  term,  is  meant 
the  greater  convincing  power  of  evidence.  That  is,  in  the 
trial  of  a  lawsuit  that  side  has  furnished  the  preponderance 
of  evidence  which  has  produced  evidence  of  greater  convincing 
power  in  the  minds  of  the  jury  than  that  produced  by  the 
other  side.  And  when  the  law  imposes  upon  a  party  the  bur- 
den of  proof  it  means  that  such  party  is  bound  to  produce  evi- 
dence in  support  of  the  proposition  involved  of  greater  con- 
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vincing  power  than  that  produced  by  the  other  side.  Such 
convincing  power  of  evidence  is  not  necessarily  determined 
by  the  number  of  witnesses,  for  it  may  be  that  the  testimony 
given  by  one  witness  has  greater  convincing  power  than  that 
given  by  several  witnesses  contradicting  or  tending  to  contra- 
dict that  given  by  the  one." 

The  definition  thus  given  of  the  term  "preponderance  of 
the  evidence"  was  substantially  correct,  but  not  so  with  the 
definition  of  "burden  of  proof."  It  is  well  settled  by  a  long 
series  of  decisions  in  this  court  that  the  party  upon  whom 
rests  the  burden  of  proof  does  not  lift  that  burden  by  merely 
producing  a  preponderance  of  evidence.  He  may  produce  a 
preponderance,  that  is,  he  may  produce  evidence  of  slightly 
greater  convincing  power  to  the  mind  than  that  produced  by 
his  opponent,  but  still  his  evidence  may  be  weak  and  leave 
the  mind  in  doubt  In  order  to  entitle  himself  to  a  finding  in 
his  favor  his  evidence  must  not  only  be  of  greater  convincing 
power,  but  it  must  be  such  as  to  satisfy  or  convince  the  minds 
of  the  jury  of  the  truth  of  his  contention.  This  idea,  in  some 
definite  and  certain  form,  must  be  given  to  the  jury  or  the  in- 
Istruction  will  be  incomplete  and  erroneous.  Gores  v.  Graff, 
*77  Wis.  174,  46  N.  W.  48 ;  Pelitier  v.  C,  SL  P..M.&  0.  R. 
Co.  88  Wis.  521,  60  K  W.  250 ;  Guinard  v.  KnapjhStout  & 
Co.  Co.  95  Wis.  482,  70  K  W.  671 ;  Curran  v.  A.  H.  Stange 
Co.  98  Wis.  598,  74  N.  W.  377;  Knophe  v.  Germwniown  F. 
M.  Ins.  Co.  99  Wis.  289,  74  K  W.  795 ;  Ward  v.  C,  if.  & 
St.  P.  B.  Co.  102  Wis.  215,  78  K  W.  442;  Bowe  v.  Gage, 
ante,  p.  245,  106  N.  W.  1074.  This  idea  was  nowhere  given 
to  the  jury  in  the  charge  before  us,  and  the  omission  was 
fatal. 

The  court  defined  ordinary  care  in  connection  with  the 
seventh  question  as  "such  care  as  boys  of  the  age,  intelligence, 
and  experience  of  the  plaintiff  usually  exercise  under  similar 
circumstances."  This  instruction  is  complained  of  as  errone- 
ous because  it  does  not  carry  the  idea  that  the  care  used  must 
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be  the  care  ordinarily  used  by  the  great  mass  of  boys  or  by 
the  class  of  ordinarily  careful  boys.  The  instruction  would 
have  been  more  exact  had  it  contained  some  words  of  this  im- 
port, but  under  the  decisions  of  this  court  we  think  it  must 
be  held  that  if,  fairly  contains  that  idea,  and  hence  is  not  er- 
roneous. Coppins  v.  Jefferson,  126  Wis.  578,  105  IS.  W. 
1078 ;  Pumorlo  v.  Merrill,  125  Wis.  102, 103  K  W.  464. 
The  court  gave  the  following  general  instruction : 

'Tou  are  further  instructed  that  the  danger  incident  to  the 
feeding  of  the  straightening  rolls  of  the  machine,  considered 
apart  from  the  added  dangers,  if  any,  arising  from  the  pres- 
ence of  the  rough  edges  or  slivers  on  the  bars  of  brass,  were 
open  and  obvious  and  are  presumed  to  have  been  compre- 
hended by  the  plaintiff,  and  in  respect  to  which  he  assumed 
all  risks." 

This  instruction,  while  doubtless  correct  as  a  general  propo- 
sition, had  no  legitimate  bearing  on  any  question  of  the  special 
verdict  except  the  seventh,  nor  would  it  have  any  bearing  od 
the  seventh  question  which  would  be  obvious  to  the  jury  unless 
it  were  explained  to  them  that  assumption  of  risk  was  a  form 
of  contributory  negligence  or  want  of  ordinary  care.  No 
such  explanation  was  made  and  the  instruction  seems  there- 
fore to  have  been  misleading  rather  than  helpful. 

Passing  to  a  consideration  of  the  verdict,  we  think  it  must 
be  said  that  it  is  not  happily  framed.    After  the  elimination 
of  the  question  of  the  lack  of  the  guard  from  the  case  the 
issues  were  simple  and  may  be  stated  as  follows:  (1)  Was 
the  plaintiff  set  at  work  at  the  machine  by  the  defendant? 
(2)    Was  the  defendant  guilty  of  negligence  in  failing  to 
warn  the  plaintiff  of  the  danger  resulting  from  the  occasional 
presence  of  slivera  ?    (3)   If  so,  was  such  failure  to  warn  the 
proximate  cause  of  the  accident?     (4)  Did  the  plaintiff  as- 
sume the  risk  or  was  he  guilty  of  contributory  negligence  ?  In 
this  statement  of  the  issues  it  is  not  intended  to  indicate  that 
the  issues  should  be  submitted  to  the  jury  in  this  form,  but 
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simply  that  these  were  the  ultimate  issues  to  be  covered  by 
the  questions  of  the  verdict.  Turning  to  the  verdict,  it  is  at 
once  seen  that  the  second  question  relates  rather  to  an  eviden- 
tiary matter  than  to  one  of  the  material  issues.  The  issue 
was  whether  the  plaintiff  did  his  work  with  ordinary  care ; 
the  question  whether  he  did  it  as  other  men  did  was  eviden- 
tiary only. 

The  third  question  asks  the  jury  whether  the  plaintiff 
knew  that  there  were  liable  to  be  slivers  and  rough  edges  on 
the  bars  of  brass.  The  coupling  of  these  two  elements  to- 
gether in  the  question  was  prejudicial  to  the  plaintiff  in  a  high 
degree.  He  admitted  that  he  knew  of  the  rough  edges,  but 
denied  that  he  knew  of  the  liability  of  there  being  slivers  on 
the  edge.  Here  was  really  the  crux  of  the  case.  If  he  knew 
that  slivers  were  liable  to  come  at  any  time,  it  is  difficult  to 
see  how  it  could  be  said  that  he  did  not  assume  the  risk,  and 
yet  the  two  matters  were  coupled  together  in  the  question  as 
if  they  were  identical,  so  that  the  jury  could  not,  by  a  single 
categorical  answer,  separate  them. 

Again,  the  verdict  on  its  face  is  inconsistent.  By  their  an- 
swers to  questions  3  and  4  the  jury  found  that  the  plaintiff' 
knew  that  there  were  liable  to  be  slivers  on  the  bars  and  ought 
to  have  known  of  the  danger  of  his  glove  or  hand  being  caught 
on  them.    If  these  were  the  facts,  he  undoubtedly  assumed 
the  risk  of  the  danger.    On  the  other  hand,  the  jury  found  by 
their  answer  to  question  7  that  he  was  not  guilty  of  any  want 
of  ordinary  care  which  contributed  to  the  injury.    Assump- 
tion of  risk  is  held  by  this  court  to  be  a  form  of  contributory 
negligence,  and  in  the  absence  of  any  instruction  limiting  the 
scope  of  the  question  (and  there  was  none  in  this  case),  a  gen- 
eral finding  of  absence  of  contributory  negligence  includes  the 
assumption  of  risk  as  well.    So  the  verdict  by  necessary  con- 
struction finds  both  ways  on  the  question  of  assumption  of 
risk.    It  is  quite  difficult  also  to  see  how  the  answers  to  ques- 
tions 4  and  5  can  be  reasonably  reconciled.    The  findings  are- 
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that  plaintiff  ought  to  have  known  that  there  wa9  danger  of 
his  hand  or  glove  being  caught,  but  that  the  defendant  ought 
not  to  have  known  that  there  was  danger  of  the  plaintiff's  hand 
being  drawn  into  the  rolls  as  it  was.  Just  why  the  plaintiff,, 
a  boy  of  sixteen,  should  be  charged  with  knowledge  of  the 
danger  that  his  hand  might  be  caught,  and  the  employer  should 
not  be  charged  with  knowledge  of  the  danger  of  the  plaintiff's 
hand  being  drawn  into  the  rolls,  is  not  very  apparent. 

There  are  a  large  number  of  rulings  upon  evidence  which 
are  complained  of.    We  shall  not  undertake  to  review  them  in 
detail.    The  plaintiff  attempted  to  show  by  various  questions 
asked  of  experts  that  the  machine  was  a  dangerous  machine, 
or  that  it  was  so  regarded,  or  that  boys  were  not  usually  set 
at  work  upon  it  for  that  reason,  and  evidence  of  this  character 
was  excluded.    The  rulings  upon  this  class  of  evidence  were 
correct.    The  question  whether  the  work  was  so  dangerous  as 
to  require  the  giving  of  a  warning  was  a  question  to  be  solved 
by  the  jury  from  the  facts  and  circumstances  in  evidence.    It 
was  not  a  subject  on  which  the  opinion  of  experts  was  ad- 
missible.   Olwett  v.  SJcobis,  126  Wis.  308,  105  N.  W.  777. 
In  this  connection  attention  is  called  to  a  ruling  upon  evi- 
dence adverse  to  the  defendant,  which  of  course  is  not  here  for 
review  but  which  will  probably  arise  upon  another  trial,  and 
hence  may  be.  properly  referred  to  in  order  to  avoid  error  on 
such  new  trial.    The  plaintiff  took  the  testimony  of  Schmell- 
ing, the  foreman,  under  sec.  4096,  Stats.  1898,  before  trial, 
and  "was  allowed,  against  objection,  to  introduce  and  read  the 
same  "upon  the  trial,  although  Schmelling  was  present  and 
was  afterwards  examined  as  a  witness.    Schmelling  was  not 
an  officer  of  the  defendant,  but  simply  an  employee.     This 
court  has  held  such  depositions  inadmissible  when  the  em- 
ployee is  present  in  court.    Hughes  v.  C,  St.  P.,  M.  &  0.  R. 
Co.  122  Wis.  258,  99  K  W.  897. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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Land  and  Seoueities  Company,  Respondent,  vs.  City  of 
South  Milwaukee,  Appellant, 

February  1- -February  23, 1906. 

Appealable  orders:  Practice. 

1.  An  order  in  proceedings  pursuant  to  sec.  12106,  Stats.  1898,  stay- 

ing all  proceedings  in  the  action  until  there  can  be  a  re-assess- 
ment of  all  the  property  of  the  municipality  affected,  is  not  ap- 
pealable. Maynard  v.  Greenfield,  103  Wis.  670,  followed  and  ap- 
proved. 

2.  Sec.  1210&,  Stats.  1898,  under  which  such  order  was  entered,  con- 

templates that  the  action  shall  be  closed  by  a  judgment;  and 
such  order  is  a  mere  intermediate  direction  reviewable  on 
appeal  from  the  final  judgment 

3.  In  such  case  it  is  suggested  that  it  would  be  proper  practice  to 

enter  an  interlocutory  judgment  from  which  an  appeal  could 
be  taken,  and  such  judgment  would  prevent  all  prejudice  to  lit- 
igants that  might  otherwise  arise  under  the  present  condition  of 
the  appeal  statutes,  in  the  administration  of  sec.  1210&,  Stats. 
1898. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
•county:  "Warren  D.  Tarrant,  Circuit  Judge.    Affirmed. 

Action  to  restrain  the  sale  of  several  parcels  of  land  owned 
by  the  plaintiff  for  delinquent  taxes  for  1900.  The  issues 
joined  by  the  pleadings  were  decided,  as  appears  from  the 
findings,  thus : 

(1)  The  assessors  of  the  defendant  city  valued  plaintiff's 
unimproved  lands  for  the  taxes  of  1900  much  more  than  they 
did  an  equal  area  of  unplatted  land  similarly  situated  and  of 
like  value. 

(2)  The  valuation  was  according  to  an  arbitrary  rule 
adopted  by  the  assessors,  that  a  distinction  should  be  made 
between  platted  and  unplatted  land ;  that  the  former  by  virtue 
merely  of  the  condition  of  having  been  platted  should  be  re- 
garded, acre  for  acre,  as  far  more  valuable  than  unplatted 
lands  of  equal  area. 

(3)  The  disproportionate  assessment  was  not  made  through 
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any  bad  motive,  but  resulted  in  unequal  taxation  in  the  assess- 
ment district 

(4)  Many  tracts  of  land  within  the  assessment  district  by 
reason  of  such  arbitrary  rule  were  overvalued  for  the  pur- 
poses of  taxation  for  said  year,  affecting  prejudicially  the 
owners  thereof,  with  the  result  that  five  actions  similar  to  this 
one  are  pending  for  relief. 

(5)  Plaintiff's  platted  lands  were  assessed  much  higher 
in  proportion  to  actual  value  than  business  property  and  im- 
proved residence  property  in  the  assessment  district 

(6)  By  reason  of  such  arbitrary  distinction  between  platted 
and  unplatted  lands,  and  improved  and  unimproved  landsr 
the  groundwork  of  the  tax  as  to  all  property  in  the  assessment 
district  is  affected,  throwing  upon  the  plaintiff  a  heavier  bur- 
den of  taxation  than  in  justice  he  should  bear. 

(7)  It  is  impossible  without  a  re-assessment  to  determine 
the  equitable  proportion  of  the  tax  levy  for  the  year  19001 
which  should  be  paid  by  the  plaintiff  on  account  of  his  said 
lands. 

(8)  For  the  reasons  stated,  affecting  the  groundwork  of  the 
tax  as  to  all  property  in  said  municipality  and  assessment  dis- 
trict, such  assessment  and  the  taxes  and  tax  proceedings  based' 
thereon  should  be  set  aside. 

The  court  regarded  such  findings  as  making  a  case  requiring 
a  re-assessment  of  all  the  property  in  the  municipality  to  be 
made  under  sec.  12106,  Stats.  1898,  and  accordingly  ordered 
all  proceedings  in  the  action  stayed  until  that  could  be  accom- 
plished.   From  that  order  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Quartes,  Spence  & 
Quarles,  and  oral  argument  by  T.  W.  Spence. 

For  the  respondent  there  was  a  brief  by  Wheeler  &  Perry r 
and  oral  argument  by  Lyman  0.  Wheeler. 

Majrshaix,  J.  It  seems  unfortunate  that  counsel  over- 
looked Maynard  v.  Greenfield,  103  Wis.  670,  79  N.  W.  407r 
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wherein  it  was  decided  that  such  an  order  as  the  one  we  Have 
here  is  not  appealable.  Sec.  3069,  Stats.  1898,  defining  ap- 
pealable orders  does  not  include  such  as  this.  It  is  an  order 
affecting  a  substantial  right  made  in  an  action,  but  it  does  not 
determine  the  action  and  prevent  a  judgment  from  which  an 
appeal  may  be  taken.  Sec.  121*06  under  which  it  was  entered 
contemplates  that  the  action  shall  be  .closed  by  a  judgment  It 
is  considered  that  the  order  is  a  mere  intermediate  direction 
reviewable  on  appeal  from  the  final  judgment. 

Precisely  a  like  situation  as  the  one  before  us  was  presented 
in  the  ease  cited  and  the  appeal  was  dismissed.  Whether 
such  an  order  could  reasonably  be  regarded  as  an  interlocu- 
tory judgment  and  reviewable  as  such  has  been  foreclosed  ao 
long  it  is  considered  that  the  principle  of  Mare  decisis,  et  non 
quieta  movere  should  prevail. 

We  are  not  unmindful  that  one  circumstanced  like  the  ap- 
pellant might  be  most  seriously  prejudiced  if  there  was  no  way 
open  for  a  review  of  the  decision  calling  for  a  new  assessment 
of  all  the  property  in  the  municipality  with  its  burdensome 
necessary  expense,  and  necessary  disturbance  of  public  af- 
fairs, before  compliance  with  the  decision  would  open  the  "way 
for  a  final  judgment  In  case  of  such  a  decision  being  errone- 
ous the  mere  correction  thereof  after  judgment  would  be  very 
inadequate  relief.  It  would  be  so  inefficient  as  to  leave  the 
municipality  practically  remediless  for  the  injury  inflicted  by 
the  judicial  error. 

The  purpose  of  this  action  is  to  avoid  the  taxes  on  several 
parcels  of  land  owned  by  respondent  because  the  same  weare 
overvalued  for  the  purpose  of  taxation.  The  sole  complaint  is 
that  because  of  such  overvaluation,  unless  aided  by  the  court, 
respondent  will  be  injured  by  having  its  land  sold  for  a  greater 
part  of  the  tax  levy  for  1900  than  should  have  been  appor- 
tioned thereto.  Because  of  the  truth  of  such  complaint,  as 
the  court  found  the  same,  and  because  other  lands  in  the  mu- 
nicipality are  similarly  circumstanced  and  alHhe  property  in 
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the  assessment  district  liable  to  taxation  is  affected  thereby 
(not  prejudicially  to  the  owners,  of  course,  but  necessarily  to 
their  advantage),  the  learned  court  held  that  the  condition 
existed  contemplated  by  the  statute,  as  rendering  necessary  a 
re-assessment  of  all  of  the  taxable  property  of  the  munici- 
pality in  order  to  determine  the  plaintiff's  equities.  Whether 
that  view  be  correct  or  not,  might  well  challenge  the  serious 
attention  of  the  court  under  circumstances  permitting  an  in- 
vestigation of  the  matter,  and  yet,  unless  the  validity  of  the 
order  appealed  from  can  be  inquired  into  in  some  way,  prior 
to  the  entry  of  a  final  judgment,  it  is  easy  to  see  that  large 
expense  must  necessarily  be  incurred  and  appellant  laid  liable 
to  serious  and  irremediable  prejudice.  That  moved  the  court 
to  most  carefully  reconsider  its  former  decision  with  the  re- 
sult before  indicated.  Such  decision  has  remained  unchal- 
lenged for  some  seven  years.  Counsel  for  appellant,  though 
advised  of  the  imminent  danger  of  the  appeal  being  dismissed 
under  the  rule  thereof  and  afforded  opportunity  to  present 
reasons  for  overruling  it,  failed  to  do  so. 

It  does  not  seem  that  what  has  been  said  need  necessarily 
cause  serious  embarrassment  to  appellant.     The  way  was 
pointed  out  in  Maynard  v.  Greenfield,  supra,  for  relief  in 
eases  of  this  sort.    Attention  was  called  to  sec.  3047,  Stats. 
1898,  providing  for  an  appeal  in  case  of  an  interlocutory 
judgment,  and  suggesting  that  one  was  proper  in  such  circum- 
stances as  exist  here.    Sec  2883,  Stats.  1898,  provides  for  the 
entry  of  such  a  judgment.    The  two  sections  afford  appellant 
a  plain  and  adequate  remedy.    It  was  entirely  competent  for 
it  to  have  such  a  judgment  entered  and  then  taken  an  ap- 
peal*   Eo  reason  is  perceived  why  that  course  cannot  yet  be 
taken.    Such  was  the  practice  in  DamJcoehler  v.  Milwaukee, 
124  Wis.  144,  101  K  W.  706.     The  practice  suggested  ef- 
ficiently prevents  all  prejudices  to  litigants  that  might  other- 
wise arise  under  the  present  condition  of  our  appeal  statutes, 
in  the  administration  of  sec.  12106,  Stats.  1898. 
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There  is  no  other  course  to  pursue  than  to  dismiss  this  ap- 
peal, which  we  do,  commending  counsel's  attention  to  the  pro- 
visions of  the  statutes  to  which  we  have  referred. 

By  the  Court. — The  appeal  is  dismissed. 


Muelleb,  Respondent*  vs.  Pew  and  others,  Appellants. 

February  1- -February  23,  1906, 

Witts:  Probate:  Undue  influence:  Mental  capacity:  Evidence:  Declara- 
tions of  testator:  Appeal:  Findings,  when  disturbed:  New  trial? 
Newly-discovered  evidence. 

1.  On  proceedings  for  the  probate  of  a  will,  the  evidence  as  to  un- 

due Influence  and  mental  capacity,  stated  in  the  opinion,  Is  held 
to  present  no  such  clear  and  overwhelming  preponderance 
against  the  findings  of  the  trial  court  as  to  justify  reversal. 

2.  On  proceedings  for  the  probate  of  a  will,  declarations  of  the 

testator  tending  to  show  the  exertion  of  undue  influence  over 
him  by  the  principal  beneficiary  are  inadmissible,  and,  even 
if  admitted,  are  not  evidence  of  the  facts  so  narrated  by  htm. 

3.  In  proceedings  for  the  probate  of  a  will,  on  an  issue  as  to  un- 

due Influence  exerted  on  the  testator,  It  is  not  sufficient  to 
show  that  the  testator's  reason  was  convinced  by  persuasion 
or  argument,  If  it  is  by  his  own  will  and  Intention  that  he 
carries  that  decision  into  effect 

4.  In  proceedings  for  the  probate  of  a  will,  no  reversal  of  a  judg- 

ment admitting  the  will  to  probate  can  be  predicated  on  the 
refusal  of  the  court  to  take  the  verdict  of  the  jury  that  sat  on 
the  trial  of  the  cause. 
6.  After  a  will  had  been  admitted  to  probate  the  contestants  made 
a  motion  for  a  new  trial  on  the  ground  of  newly-discovered 
evidence  predicated  on  the  affidavit  of  one  of  contestant's  wit- 
nesses to  the  effect  that  after  giving  her  testimony  she  waa 
offered  a  large  sum  of  money  if  she  would  reverse  it  There 
was  nothing  but  suspicion  to  suggest  that  the  offer  came  from 
any  one  in  the  Interest  of  proponent  Held,  that  the  motion 
for  a  new  trial  was  properly  denied,  and,  if  a  new  trial 
granted,  such  evidence  would  be  inadmissible. 
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6.  In  such  case  there  was  also  an  affidavit  of  an  employee  of  one 
of  the  contestants  to  the  effect  that,  the  morning  after  the  death 
of  testator,  he  saw  proponent  tear  up  a  typewritten  paper,  and 
heard  her  say:  "This  is  the  last  one.  Now  let  them  look  if 
they  want  to."  This  testimony  was  thoroughly  contradicted, 
both  by  direct  evidence  and  by  circumstances,  and  the  em- 
ployee's character  was  shown  to  be  such  as  to  entitle  his  state- 
ments to  little  weight.  Held,  in  the  absence  of  very  much  more 
direct  evidence  of  the  existence  of  a  later  will,  that  it  could  not 
be  established  by  such  testimony. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Obben  T.  Williams,  Circuit  Judge.    Affirmed. 
Contest  over  will  of  Matthias  Mueller,  deceased,  made  the 
12th  day  of  November,  1896,  when  he  was  sixty-three  years  of 
age,  and  two  years  and  seven  months  before  his  death  on  June 
11,  1899.    The  grounds  of  attack  were  mental  incompetency 
and  undue  influence  exerted  by  his  wife,  Appolonia,  the  pro- 
ponent.   The  will  disposed  of  .approximately  $30,000  worth 
of  property;  gave  $500  to  each  of  testator's  seven  children; 
and  to  the  five  children  of  a  deceased  daughter  $100  each; 
and  the  residue  to  the  proponent    The  testator  went  to  an  ac- 
quaintance, Kircher,  who  was  in  the  insurance  and  loan  busi- 
ness, and  requested  him  to  draw  his  will,  and  stated  to  him 
the  terms  thereof  with  the  names  of  all  the  beneficiaries,  ex- 
cept that  he  remembered  the  name  of  one  of  his  grandchildren 
only  as  Maggie,  and  was  not  sure  as  to  her  baptismal  name, 
which,  however,  he  promised  to  obtain  so  that  it  might  be  in- 
serted.   Thereupon  Kircher,  in  the  absence  of  testator,  made 
or  procured  to  be  made  a  draft  of  such  will,  for  which  testator 
called  at  an  appointed  time,  and  which  he  took  away  with  him 
and  later  brought  back,  gave  the  name  of  the  unnamed  grand- 
child as  Margareth,  which  was  inserted,  and  then  executed  the 
will  in  the  presence  of  Kircher  and  his  clerk.    A  large  amount 
of  evidence  was  offered  by  the  contestants  tending  to  show 
that  testator  was,  in  1896,  a  sufferer  from  Bright's  disease; 
that  he  had  retired  from  business  two  or  three  years  before, 
Vol.  127—19 
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and  that  many  of  his  acquaintances  noticed  more  or  less  im- 
perfection of  memory  and  lack  of  coherence  in  his  conversa- 
tion, and  general  feebleness,  both  mentally  and  physically,  as 
compared  with  previous  years.    Contestants  also  offered  evi- 
dence of  many  statements  by  deceased  that  his  wishes  as  to 
disposal  of  his  property,  either  by  gifts  to  his  children  or  by 
will,  were  opposed  by  his  wife  and  that  he  could  not  act 
against  her  wishes.     Such  evidence  was  objected  to  as  inad- 
missible upon  the  issue  of  undue  influence,  but  perhaps  proper 
upon  mental  condition.    It  was  received  subject  to  such  objec- 
tions and  without  ruling.     There  was  also  expert  evidence 
from  physicians,  based  upon  various  hypotheses,  tending  on 
the  one  hand  to  deny,  and  on  the  other  to  assert,  testamentary 
capacity.    On  the  issue  of  undue  influence,  except  for  a  f ew 
trifling  instances  of  evident  obedience  in  household  affairs  by 
testator  to  his  wife,  the  contestants'  evidence  mainly  consisted 
of  testimony  of  several  of  the  contesting  children  to  admis- 
sions made  by  the  proponent  that  the  will  had  been  made  in 
accordance  with  her  requests  or  demands,  and  differently  from 
the  scheme  to  which  testator  himself  was  originally  inclined. 
In  defense,  the  making  of  any  of  these  admissions  was  denied. 
The  narrative  of  the  transactions  between  testator  and  the 
scrivener,  at  which  the  former's  wife  was  not  present,  "was  re- 
lied on,  and  the  testimony  of  at  least  one  witness  that  some  two 
years  after  the  making  of  the  will  testator  told  him  of  it, 
and  expressed  his  belief  that  it  was  in  accordance  with  justice 
■and  fairness.    The  will  was  admitted  to  probate  by  the  county 
court  and,  upon  appeal  and  new  trial  before  the  circuit  court 
and  a  jury,  at  the  close  of  the  evidence  the  jury  were  excused 
from  rendering  any  verdict,  and  the  court  made  findings  in 
favor  of  mental  capacity  and  against  undue  influence,  and  af- 
firmed the  order  of  the  county  court    From  that  judgment 
several  of  the  children  of  testator  by  a  former  wife  appeal. 

For  the  appellants  there  was  a  brief  by  Fiebing  <&  KillUea 
and  Boemer  &  Aarons,  and  oral  argument  by  H.  J.  Killilea. 
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For  the  respondent  there  was  a  brief  by  Nath.  Pereles  A 
.  Sons,  attorneys,  and  Ouy  D.  Goff  and  Emil  O.  Bohr,  of  coun- 
sel, and  oral  argument  by  Mr.  C.  F.  Hunter  and  Mr.  Bohr. 

Dodge,  J.    After  careful  examination  of  all  the  evidence, 
of  much  of  which  a  summary  is  set  forth  in  the  statement 
of  facts,  we  cannot  bring  ourselves  to  the  view  that  there  is 
any  such  clear  and  overwhelming  preponderance  against  the 
findings  of  the  court  as  to  justify  us  in  reversing  them  under 
the  rules  so  often  declared.    Of  course,  the  declarations  made 
by  deceased  tending  to  show  the  exertion  of  undue  influence 
over  him  by  his  wife  were  inadmissible  and,  even  being  ad- 
mitted, were  not  evidence  of  the  facts  so  narrated  by  him. 
Loennecker's  Will,  112  Wis.  461,  88  N.  W.  215.    The  testi- 
mony to  admissions  made  by  proponent  was  denied  by  her  and 
the  conflicting  witnesses  were  before  the  trial  court  for  its  ob- 
servation.   The  transactions  attending  the  giving  of  directions 
to  the  scrivener  and  the  execution  of  the  will,  all  in  the  ab- 
sence of  the  proponent,  strongly  refute  that  coercion  and  du- 
ress destroying  the  testator's  freedom  of  will  and  action  which 
is  necessary  to  support  the  charge  of  undue  influence.    It  is 
not  sufficient  that  testator's  reason  is  convinced  by  persuasion 
or  argument,  if  it  is  by  his  own  will  and  intention  that  he  car- 
ries that  decision  into  effect    In  re  Jackman,  26  Wis.  104 ; 
Deck  v.  Deck,  106  Wis.  470,  82  N.  W.  293.    On  the  question 
of  mental  capacity  there  is  undisputed  proof  of  many  actual 
transactions  by  the  testator  near  and  subsequent  to  the  date 
of  the  will  entirely  inconsistent  with  that  state  of  mental  de- 
cadence and  inability  which  incapacitates  one  to  make  a  will. 
These  might  well  have  convinced  the  trial  court  of  his  com- 
petency as  against  even  less  doubtful  opinion  evidence  than 
that  introduced  by  contestants  in  this  case,  especially  referring 
to  that  of  the  medical  experts  which  was  based  on  the  much 
disputed  hypothesis  of  inability  to  remember  or  talk  coher- 
ently.   In  re  Butler's  WiUA  -110  Wis.  70,  78,  85  K  W.  678. 
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Further  discussion  of  these  questions  of  fact  would  be  un- 
profitable.   It  is  all  summed  up  in  the  statement  already  made  . 
that  we  find  no  preponderance  of  evidence  against  the  findings 
and  therefore  cannot  disturb  them. 

No  reversal  can  be  predicated  on  declining  to  take  verdict 
of  the  jury.  Such  verdict  would  have  been  advisory  merely, 
leaving  the  duty  still  upon  the  trial  court  to  decide  all  ques- 
tions of  fact  according  to  his  own  judgment  How  the  situa- 
tion could  have  been  varied  to  the  benefit  of  appellants  by  re- 
ceiving such  a  verdict  is  not  apparent 

A  motion  for  new  trial  on  the  ground  of  newly-discovered 
evidence  was  predicated  on  an  affidavit  of  one  of  contestants' 
witnesses  that,  after  giving  her  testimony,  she  was  offered  a 
thousand  dollars  if  she  would  reverse  it.    There  is  nothing  but 
suspicion  to  suggest  that  the  offer  came  from  any  one  in  the  in- 
terest of  the  proponent.     Hence  such  testimony  would  be 
wholly  inadmissible  if  a  new  trial  were  granted.    There  wa» 
also  an  affidavit  of  an  employee  of  one  of  the  contestants  to  the 
effect  that  he  saw  proponent  tear  up  a  typewritten  paper  the 
morning  after  her  husband's  death,  and  heard  her  say  to  her 
daughter :  "This  is  the  last  one.    Now  let  them  look  if  they 
want  to."    This  is  supposed  in  some  way  to  justify  a  suspicion 
that  such  paper  may  have  been  a  later  will.    It  is  entirely  ob- 
vious, however,  that,  in  the  absence  of  very  much  more  direct 
evidence  of  the  existence  of  such  a  document,  this  testimony 
could  by  no  means  establish  it.     Hence  no  different  result 
could  be  expected  if  such  testimony  were  admitted.    It  should 
perhaps  be  said  that  the  statement  of  this  employee  was  very 
thoroughly  contradicted,  both  by  direct  evidence  and  by  cir- 
cumstances, and  his  character  was  shown  to  be  such  as  to  en- 
title his  statements  to  very  little  weight. 

Without  considering  the  more  technical  grounds  which 
would  support  the  conclusion  of  the  court  on  this  motion,  we- 
think  it  was  properly  overruled  for  the  reasons  above  stated. 

By  the  Court. — Judgment  affirmed. 
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Meybe  and  another,  Respondents,  vs.  Home  Insurance  Com- 
pany and  others,  Appellants. 

February  t — February  23,  1906. 

Appeal  and  error:  Findings,  when  disturbed:  Fire  insurance:  Loss: 
Provisions  of  policy:  Fraud:  False  swearing:  Special  verdict: 
Records  of  internal  revenue  department:  Admissibility:  Second- 
ary evidence:  Actions:  Conditions  precedent:  Exceptions:  Ob- 
jections, how  taken. 

1.  Respecting  the  question  whether  a  verdict  is  sustained  by  the 

evidence,  and  the  ruling  of  the  lower  court  thereon,  the  su- 
preme court  will  set  aside  the  findings  of  the  jury  only  when 
there  is  no  evidence  to  sustain  the  verdict,  or  where,  though 
there  be  some  evidence  in  its  support,  still  the  great  weight  of 
the  evidence  is  against  it,  and  that  weight  is  so  reinforced  by 
all  the  reasonable  probabilities  and  inferences  that  it  becomes 
overwhelming. 

2.  In  an  action  to  recover  for  loss  under  an  insurance  policy  con- 

taining a  provision:  "This  entire  policy  shall  be  void  in  case  of 
any  fraud  or  false  swearing  by  the  assured  touching  any  matter 
relating  to  this  Insurance  or  the  subject  thereof,  whether  before 
or  after  loss,"  the  court  instructed  the  jury:  "If  you  find  that 
the  plaintiffs  wilfully  included  in  the  proofs  of  loss  property  re- 
moved by  them,  and  such  removal  or  disposition  would  secure 
no  advantage  to  the  plaintiffs  in  the  adjustment  and  payment 
of  the  loss  under  the  policy  of  Insurance,  to  the  prejudice  or 
injury  of  the  defendants,  and  would  not  be  liable  to  have  that 
effect,  then  there  is  no  legal  fraud,  unless  you  find  that  such 
acts  on  the  part  of  the  plaintiffs  were  liable  to  deceive  the  de- 
fendants and  cause  them  to  pay  more  than  they  in  justice  ought 
to  pay,"  which  instruction  was  given  in  connection  with  a  ques- 
tion of  the  special  verdict:  "Did  the  plaintiffs,  prior  to  the  fire, 
remove  from  their  factory  or  dispose  of  any  tobacco  or  cigars 
which  they  afterwards  knowingly,  wilfully,  and  with  Intent  to 
defraud  the  defendants  included  in  their  proofs  of  loss."  Held, 
that  such  instruction,  under  the  circumstances  disclosed  by  the 
evidence,  stated  in  the  opinion,  was  not  a  proper  statement  of 
the  law,  was  misleading,  and  therefore  prejudicially  erroneous. 
Z.  In  such  case  the  fact  that  the  jury  found  that  the  amount  of 
plaintiffs'  property  was  more  than  the  amount  of  loss  does  not 
render  the  instruction  any  less  prejudicial. 
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4.  Under  a  clause  in  a  fire  insurance  policy:  "This  entire  policy 

shall  be  void  in  case  of  any  fraud  or  false  swearing  by  the  as- 
sured touching  any  matter  relating  to  this  insurance  or  the  sub- 
ject thereof,  whether  before  or  after  loss,"  the  presence  of  the 
words  "false  swearing"  in  connection  with  the  word  "fraud" 
indicates  that  either  wilful  fraud  or  false  swearing  is  designed 
to  have  the  effect  of  defeating  the  policy,  regardless  of  the  ulti- 
mate effect  of  the  false  swearing  upon  either  party  to  the  con- 
tract 

5.  In  such  clause  the  word  "fraud"  is  used  in  connection  with  the 

words  "false  swearing"  to  cover  frauds  otherwise  than  by  false 
swearing. 

6.  It  is  error  to  intimate  or  make  known  to  a  jury  the  effect  of  their 

answers  to  questions  submitted  in  a  special  verdict 

7.  Under  the  laws  of  the  United  States  and  the  rules  and  regula- 

tions of  the  treasury  department  made  in  pursuance  thereof,  re- 
specting internal  revenue,  the  officers  of  the  department  cannot 
be  compelled  to  produce  their  books  in  evidence  or  disclose 
their  contents,  and  copies  of  such  books  are  not  obtainable  ex- 
cept under  the  regulations  prescribed  by  the  department.  Held, 
that  no  effort  having  been  made  to  obtain  evidence  contained  in 
such  books  in  the  manner  provided  by  law,  and  the  records 
themselves  not  being  admissible,  it  was  not  error  to  exclude 
testimony  of  a  witness  who  had  examined  such  books  as  to 
their  contents. 

8.  Such  records  being  privileged  and  to  a  certain  extent  ffuosi-con- 

fidential  communications,  a  litigant  has  no  right  to  the  use 
thereof  upon  any  other  basis  than  such  as  may  be  fixed  by  the 
United  States  or  under  its  authority. 

9.  In  an  action  on  fire  insurance  policies  containing  a  provision  that 

the  assured  should  submit  to  examinations  under  oath  as  often 
as  required,  it  appeared  from  the  record  that  one  of  the  plaint- 
iffs appeared  before  a  court  commissioner  and  submitted  to  an 
examination  of  considerable  length;  that  as  to  many  inquiries 
it  did  not  appear  that  the  witness  had  personal  knowledge  of 
the  facts  about  which  she  was  interrogated,  and  frankly  ad- 
mitted she  did  not  know,  but  proffered  examination  of  her 
manager,  whom  she  said  knew  the  facts,  and  also  offered  all 
books  and  information  under  her  control.  Held,  there  was  no> 
violation  of  such  provision  of  the  policies,  and  no  error,  predi- 
cated on  such  violation,  was  committed  in  failing  to  hold  that 
the  action  was  prematurely  brought. 
10.  It  appeared  from  the  record  returned  on  appeal  that  It  contatned 
a  statement  that  appellants  duly  excepted  to  portions  of  the 
charge  to  the  jury  underscored  in  the  body  of  the  charge;  that 
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the  portions  of  the  charge  relied  upon  as  excepted  to  were 
underscored,  and,  in  the  bill  of  exceptions,  that  there  were  par- 
ticular specifications  of  the  portions  of  the  charge  excepted  to, 
setting  out  under  separate  heads  the  language  complained  of. 
Held,  that  the  exceptions  were  sufficiently  taken. 

11.  Appellant  has  a  right  to  make  specific  objection  to  the  particular 

part  of  the  charge  objected  to,  and  is  not  obliged  to  embrace 
parts  of  the  charge  not  objectionable  in  the  exception  for  the 
purpose  of  completing  a  sentence  under  a  separate  exception. 

12.  The  object  of  exceptions  is  to  bring  to  the  attention  of  the  court 

the  particular  matter  objected  to. 


Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county :  J.  C.  Ludwig,  Judge.    Reversed. 

The  plaintiffs  commenced  separate  actions  against  the  de- 
fendants, which  were  consolidated  and  tried  together,  the 
questions  in  controversy  being  the  same  in  each  case.  The 
actions  were  brought  upon  insurance  policies  to  recover  for 
loss  of  a  stock  of  cigars,  tobacco,  fixtures,  and  machinery,  and 
the  defense  made  to  each  was  that  the  plaintiffs  were  guilty 
of  fraud  or  false  swearing  within  the  terms  of  the  policies. 
The  stock  covered  by  the  insurance,  exclusive  of  machinery 
and  fixtures,  was  insured  by  defendants  at  the  sum  of  $10,600. 
The  fire  which  damaged  the  property  insured  occurred  about 
midnight  December  17,  1901.  Plaintiffs  claimed  in  their 
proofs,  made  and  served,  that  the  loss  on  cigars  was  $9,306.45 
and  on  tobacco  $3,602.34.  The  case  was  tried  by  the  court 
and  a  jury  and  a  special  verdict  returned,  which  found  that 
the  value  of  the  tobacco  destroyed  and  damaged  by  fire  was 
$3,152.10  and  that  the  value  of  the  cigars  destroyed  and  dam- 
aged was  $6,516.20.  The  jury  further  found  that  the  plaint- 
iffs prior  to  the  fire  did  not  remove  from  the  factory  or  dis- 
pose of  any  tobacco  or  cigars  which  they  afterwards  know- 
ingly, wilfully,  and  with  intent  to  defraud  included  in  the 
proofs  of  loss,  and  that  the  value  of  the  tobacco  and  cigars  de- 
stroyed was  not  overstated  by  plaintiffs  knowingly,  wilfully, 
and  with  intent  to  defraud  the  defendants.     Motions  were 
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made  to  change  the  answers  to  the  questions,  and  to  amend  the 
verdict  and  for  judgment  in  favor  of  the  defendants,  and  to 
set  the  verdict  aside  and  for  a  new  trial,  which  were  denied, 
and  judgment  for  plaintiffs  rendered  upon  the  verdict^  from 
which  this  appeal  was  taken. 

For  the  appellants  there  was  a  brief  by  Fiebing  &  Killilea, 
attorneys,  and  J.  H.  Roemer,  of  counsel,  and  oral  argument 
•  by  Mr.  Roemer  and  Mr.  H.  J.  Killilea. 

For  the  respondents  there  was  a  brief  by  O'Connor,  Schmitz 
&  Wild,  and  oral  argument  by  A.  J.  Schmitz  and  Robert 
Wild. 

Kekwin,  J.  1.  Error  is  assigned  because  the  court  re- 
fused to  direct  a  verdict  for  defendants  and  in  not  amending 
the  verdict  and  ordering  judgment  upon  it  as  amended  in 
favor  of  defendants.  This  assignment  involves  the  question 
whether  the  evidence  sustains  the  findings  of  the  jury  that  the 
plaintiffs  did  not  knowingly,  and  with  intent  to  defraud,  in- 
clude in  their  proofs  of  loss  property  which,  prior  to  the  fire, 
had  been  removed  from  the  factory  or  disposed  of,  and  that 
the  value  of  the  property  included  in  the  proofs  of  loss  was 
not  wilfully  overstated  with  intent  to  defraud  the  defendants. 
It  is  strenuously  insisted  by  appellants  that  a  large  quantity  of 
cigars  and  tobacco  had  been  removed  from  the  stock,  disposed 
of,  and  included  in  the  proofs  of  loss,  and  that  the  jury  by 
their  finding  that  the  value  of  the  tobacco  and  cigars  destroyed 
and  damaged  was  $3,340  less  than  claimed  in  the  proofs  of 
loss,  in  effect  found  that  cigars  had  been  taken  out  of  stock  and 
disposed  of  prior  to  the  fire  and  included  in  the  inventory  and 
proofs  of  loss.  There  is  considerable  evidence  on  the  part  of 
the  defendants  which  tends  to  support  this  contention,  while 
on  the  part  of  the  plaintiffs  there  is  evidence  tending  to  con- 
tradict it  Under  the  proof  submitted  the  jury  might  well 
have  found  that  the  property  damaged  and  destroyed  was 
much  less  than  the  amount  stated  in  the  proofs  of  loss  and  yet 
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impute  no  bad  conduct  to  the  plaintiffs.  It  is  very  clear  from 
the  verdict  that  they  did  not  intend  to  charge  plaintiffs  with 
wilfully  including  in  the  proofs  of  loss  property  not  destroyed 
or  overstating  the  value  of  the  property  included,  because  in 
their  verdict  they  specifically  bo  found.  We  have  had  much 
-difficulty  in  endeavoring  to  reconcile  the  evidence  upon  the 
material  controverted  issues  upon  the  subject  under  discus- 
sion, but  are  unable  to  come  to  the  conclusion  that  the  find- 
ings of  the  jury  are  so  far  unsupported  by  the  evidence  as  to 
warrant  us  in  disturbing  them.  This  court  will  set  aside  the 
'findings  of  the  jury  and  the  ruling  of  the  lower  court  respect- 
ing the  question  whether  the  verdict  is  sustained  by  the  evi- 
dence only  when  there  is  no  evidence  to  sustain  the  verdict  or 
findings  of  the  jury  "or  where,  though  there  be  some  evidence 
in  its  support,  still  the  great  weight  of  the  evidence  is  against 
it,  and  that  weight  is  so  reinforced  by  all  the  reasonable  prob- 
abilities and  inferences  that  it  becomes  overwhelming."  Ban- 
non  v.  Ins.  Co.  of  N.  A.  115  Wis.  256,  91  K  W.  666 ;  Beyer 
v.  St.  Paul  F.  &  M.  Ins.  Co.  112  Wis.  138,  88  K  W.  57 ; 
Wwnderlich  v.  Palatine  F.  Ins.  Co.  104  Wis.  382,  80  N.  W. 
471. 

2.  Error  is  assigned  because  of  the  following  instruction : 
"If  you  find  that  the  plaintiffs  wilfully  included  in  the 
proofs  of  loss  property  removed  by  them,  and  such  removal  or 
^disposition  would  secure  no  advantage  to  the  plaintiffs  in  the 
adjustment  and  payment  of  the  loss  under  the  policy  of  insur- 
ance, to  the  prejudice  or  injury  of  the  defendants,  and  would 
not  be  liable  to  have  that  effect,  then  there  was  no  legal  fraud 
as  referred  to  in  this  question,  unless  you  find  that  such  acts 
on  the  part  of  the  plaintiffs  were  liable  to  deceive  the  defend- 
ants and  cause  them  to  pay  more  than  they  in  justice  ought  to 

pay." 

Each  policy  contained  the  following  provision : 
"This  entire  policy  shall  be  void  ...  in  case  of  any  fraud 
or  false  swearing  by  the  assured  touching  any  matter  relating 
to  this  insurance  or  the  subject  thereof,  whether  before  or 
:after  a  loss." 
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The  vital  question  litigated  upon  the  trial  was  whether 
there  was  any  fraud  or  false  swearing  within  the  meaning  of 
the  foregoing  provision.    The  plaintiffs,  to  verify  their  claim 
of  loss,  presented  to  the  adjusters  their  books  of  account  and 
inventories  for  the  purpose  of  showing  the  amount  of  property 
on  hand  at  the  time  of  the  fire,  and  it  is  claimed  by  defend- 
ants that  the  amount  of  property  so  represented  as  being  de- 
stroyed and  damaged  was  not  in  fact  on  hand  or  damaged  or 
destroyed.    Plaintiffs  also  made  and  furnished  to  defendants 
verified  proofs  of  loss  in  which  the  amount  of  the  loss  on  to- 
bacco and  cigars  was  stated  to  be  $3,340  more  than  the  amount 
of  the  loss  as  found  by  the  jury,  and  more  than  the  amount 
in  fact  on  hand  as  claimed  by  defendants.    One  of  the  main 
questions  litigated  upon  the  trial,  therefore,  was  whether  the 
plaintiffs,  prior  to  the  fire,  had  removed  from  the  factory  or 
disposed  of  tobacco  or  cigars  which  they  afterward^  know- 
ingly, wilfully,  and  with  intent  to  defraud  included  in  the 
proofs  of  loss.    And  upon  this  issue  the  court  submitted  to  the 
jury  the  following  question : 

"Did  the  plaintiffs,  prior  to  the  fire,  remove  from  their  f ae- 
tory  or  dispose  of  any  tobacco  or  cigars  which  they  afterwards- 
knowingly,  wilfully,  and  with  intent  to  defraud  the  defend- 
ants included  in  the  proofs  of  loss  ?" 

Upon  the  issue  thus  raised  by  this  question  there  was  a 
sharp  contest,  and  the  question  arises  whether  the  instruction 
under  consideration  was  a  proper  statement  of  the  law  under 
the  circumstances  disclosed  by  the  evidence.    It  is  claimed  on 
the  part  of  the  defendants  that  the  plaintiffs  were  guilty  of 
fraud  in  representing  the  amount  of  property  destroyed  and 
false  swearing  in  making  their  proofs  of  loss,  and  there  waa 
evidence  sufficient  to  go  to  the  jury  upon  this  question.      The 
evidence  properly  raised  the  question  submitted ;  hence  it  was 
necessary  that  th#  jury  be  clearly  instructed  upon  the  law  re- 
specting these  controverted  facts.    The  question  submitted  to 
the  jury  embraced  a  clear  statement  of  the  facts  necessary  to 
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constitute  fraud  or  false  swearing  within  the  meaning  of  the 
policy.    Whether  these  facts  existed  or  not  was  for  the  jury, 
and  whether,  if  there  was  false  swearing,  it  secured  any  ad- 
vantage to  the  plaintiffs  in  the  adjustment  and  payment  of  the  ' 
loss  to  the  prejudice  or  injury  of  the  defendants  was  not  em- 
braced in  the  question,  and  was  a  matter  of  no  concern  to  the- 
jury.     An  instruction  respecting  the  same  could  serve  no 
proper  purpose,  and  was  liable  to  mislead  in  view  of  the  testi- 
mony in  the  case.    The  evidence  tended  to  show  that  the  prop- 
erty damaged  and  destroyed  was  less  than  that  included  in  the 
proofs  of  loss.     The  main  point  in  issue,  therefore,  was 
whether  plaintiffs  had  removed  or  disposed  of  property  which 
they  afterwards  knowingly,  wilfully,  and  with  intent  to  de- 
fraud included  in  the  proofs  of  loss.    If  there  was  false  swear- 
ing within  the  meaning  of  the  policy,  it  was  immaterial 
whether  plaintiffs  derived  any  advantage  to  the  prejudice  of 
the  defendants  in  consequence  thereof  or  not    This  is  in  ac- 
cordance with  the  plain  terms  of  the  policy.    The  use  of  the 
words  "false  swearing"  in  connection  with  the  word  "fraud" 
plainly  indicates  that  either  fraud  or  false  swearing  was  de- 
signed to  have  the  effect  of  defeating  the  policy,  regardless  of 
the  ultimate  effect  of  the  false  swearing  upon  either  party  to 
the  contract.    False  swearing,  when  knowingly  and  wilfully 
done  with  intent  to  defraud  the  insurer,  avoids  the  policy  re- 
gardless of  the  ultimate  effect  of  such  false  swearing,  and  it 
is  very  plain  that  the  word  "fraud"  was  used  in  connection 
with  the  words  "false  swearing"  so  as  to  cover  frauds  other- 
wise than  by  false  swearing.     It  is  clear  that  if  the  words 
"false  swearing"  be  given  their  plain,  ordinary  meaning  they 
cannot  be  held  to  mean  that  it  was  only  "false  swearing" 
which  worked  an  advantage  to  the  insured  to  the  prejudice  or 
injury  of  the  insurer  in  the  adjustment  and  payment  of  the 
loss  that  can  avoid  the  policy.    If  the  plaintiffs  knowingly  and 
wilfully,  with  intent  to  defraud  the  defendants,  swore  falsely 
in  making  the  proofs  of  loss,  such  act  amounted  to  a  fraud 
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upon  the  defendants  which  avoided  the  policies,  irrespective 
of  the  ultimate  effect  upon  the  defendants.  If  the  false 
t  swearing  must  secure  an  advantage  to  the  insured  in  the  ad- 
justment and  payment  of  the  loss  to  the  prejudice  or  injury  of 
the  insurer  in  order  to  avoid  the  policies,  the  purpose  of  this 
provision  would,  in  many  cases,  be  nullified,  because  the  in- 
sured, after  swearing  falsely  to  proofs  of  loss  in  order  to  re- 
cover more  than  his  honest  loss,  could  escape  the  consequences 
of  his  act  in  case  of  discovery  of  such  false  swearing  before 
payment  by  the  insurer.  Such  a  construction  would  defeat 
the  object  of  this  wholesome  provision  designed  to  prevent 
fraud  and  false  swearing,  and  is  wholly  inconsistent  with  its 
purpose  and  policy.  Beyer  v.  St.  Paul  F.  <&  M.  Ins.  Co.  112 
Wis.  138,  88  N.  W.  57;  Moore  v.  Va.  F.  <&  M.  Ins.  Co. 
28  Grat.  508.  The  court  told  the  jury  in  the  instruction  un- 
der consideration,  in  substance,  that  if  they  found  that  the 
plaintiffs  wilfully  included  in  the  proofs  of  loss  property 
formerly  removed  by  them,  and  such  removal  or  disposition 
would  secure  no  advantage  to  the  plaintiffs  in  the  adjustment 
and  payment  of  the  loss  to  the  prejudice  or  injury  of  the  de- 
fendants, and  would  not  be  liable  to  have  that  effect,  there 
was  "no  legal  fraud  as  referred  to  in  this  question,"  unless 
such  acts  were  liable  to  deceive  the  defendants  and  cause  them 
to  pay  more  than  they  ought  to  pay.  The  court  by  the  instruc- 
tion attempted  to  define  the  legal  fraud  referred  to  or  covered 
by  this  question,  and  injected  into  it  an  element  wholly  for- 
eign to  the  subject  and  one  well  calculated  to  confuse  and  mis- 
lead the  jury.  Including  in  the  proofs  of  loss  property  not  de- 
stroyed or  damaged  by  the  fire  was  manifestly  liable  to  de- 
ceive the  insurer  and  cause  it  to  pay  more  than  it  ought  to 
pay,  and  the  only  question  was  whether  such  act  was  done 
wilfully  and  with  intent  to  defraud  the  insurer.  Barman  v. 
Ins.  Co.  of  N.  A.  115  Wis.  250,  91  N.  W.  666.  The  distinc- 
tion between  actions  based  upon  fraud  and  fraud  or  false 
swearing,  within  the  meaning  of  the  clause  in  the  policy  in 
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question  which  forfeits  it,  is  clearly  pointed  out  in  F.  Doh- 
men Co.  v.  Niagara  F.  Ins.  Co.  96  Wis.  38,  56,  71  N.  W.  74  r 
"No  authority  can  be  found,  we  may  safely  say,  to  sustain 
the  contention  that  fraud  which  will  avoid  a  policy  under  such 
a  clause  must  have  the  elements  necessary  to  constitute  a  cause 
of  action  based  on  fraud.  Where  the  deception  or  artifice 
practiced  results  in  payment  of  the  loss,  in  an  action  brought 
to  recover  back  the  money  all  the  conditions  which  the  learned 
judge  held  requisite  to  make  out  fraud  would  be  essential  to 
sustain  the  cause  of  action.  His  difficulty  grew  out  of  a  fail- 
ure to  distinguish  between  deception  and  artifice  constituting 
fraud  liable  to  do  harm,  which  avoids  a  policy  of  insurance 
under  a  contract  which  so  provides,  and  a  cause  of  action  based 
on  fraud." 

We  think  the  case  at  bar  is  ruled  by  F.  Dohmen  Co.  v. 
Niagara  F.  Ins.  Co.  and  Bannon  v.  Ins.  Co.  of  N.  A.,  supra, 
and  that  the  reasoning  of  these  cases  is  particularly  applicable 
to  the  facts  here.  In  the  Barvnon  Case,  at  page  260  (91  N. 
W.  669),  the  court  said : 

"The  intentional  falsification  of  books  or  statements  show- 
ing a  greater  amount  of  property  on  hand  than  the  fact  was, 
and  submission  of  such  books  or  statements  to  the  adjusters  as- 
correct,  fulfils  every  requirement  of  the  condition  avoiding  the 
policy,  regardless  of  the  fact  whether  damages  actually  re- 
sulted to  the  insurance  company.  Such  an  act  is  manifestly 
liable  to  deceive  the  insurer  and  cause  him  to  pay  more  than 
he  in  justice  ought  to  pay,  and  the  only  questions  left  for  the 
jury  are  whether  it  was  done,  and,  if  so,  whether  it  was  inten- 
tionally and  wilfully  done." 

Commercial  Bank  v.  Firemen's  Ins.  Co.  87  Wis.  297,  58 
N.  W.  391 ;  Maker  v.  Hibernia  Ins.  Co.  67  K  T.  283 ;  Shaw 
v.  Scottish  Comm.  Ins.  Co.  1  Fed.  761 ;  and  Claflin  v.  Comm. 
Ins.  Co.  110  U.  S.  81,  3  Sup.  Ct.  507,  relied  upon  by  counsel 
for  respondents,  are  considered  in  the  Dohmen  Case,  and  fur- 
ther discussion  of  them  would  seem  unnecessary.  Some  of  the 
other  cases  cited  by  counsel  for  respondents  are  where  the 
action  was  based  on  fraud  and  where  all  the  elements  of  an  ac- 
tion for  deceit  were  necessary  to  be  proved;  others  are  where- 


302  SUPREME  COURT  OF  WISCONSIN.        [Feb. 

Meyer  v.  Home  Ins.  Co.  127  Wis.  293. 

the  overvaluation  or  false  swearing  was  not  wilful,  or  with  in- 
tent to  defraud,  or  for  the  purpose  of  obtaining  undue  advan- 
tage over  the  insurer,  and  the  circumstances  were  not  such  as 
to  be  liable  to  have  that  effect.    Such  cases  are  clearly  inap- 
plicable here,  as  pointed  out  by  3Ir.  Justice  MAttfiTTAT.T,  in  the 
Dohmen  Case.    It  is  also  claimed  on  the  part  of  the  respond- 
ents that  since  the  amount  of  insurance  upon  the  tobacco  and 
cigars  was  more  than  the  amount  of  loss  as  found  by  the  jury, 
the  appellants  could  not  be  prejudiced  by  the  instruction.  But 
this  does  not  follow.    If  there  was  false  swearing  within  the 
meaning  of  the  policy,  as  heretofore  defined,  the  entire  policy 
would  be  forfeited  and  the  plaintiffs  could  not  recover  any 
amount,  regardless  of  the  amount  of  insurance  as  compared 
with  the  actual  loss,  or  whether  they  derived  an  advantage  or 
defendants  sustained  a  loss  in  consequence  of  such  false  swear- 
ing.    This  is  the  plain  purpose  and  policy  of  the  provision. 
Moore  v.  Va.  F.  &  M.  Ins.  Co.  28  Grat  508 ;  Phoenix  Ins. 
Co.  v.  Munday,  5  Cold.  547 ;  Beyer  v.  St.  Pavl  F.  &  M.  Ins. 
Co.  112  Wis.  138,  88  N.  W.  57;  F.  Dohmen  Co.  v.  Niagara 
F.  Ins.  Co.  96  Wis.  38,  56,  71  N.  W.  69 ;  Bannon  v.  Ins.  Co. 
of  N.  A.  115  Wis.  250,  91  K  W.  666.  The  instruction  under 
consideration  upon  the  facts  in  this  case  was  not  a  proper 
statement  of  the  law,  was  misleading,  and  therefore  consti- 
tutes reversible  error.    It  clearly  gave  the  jury  to  understand 
that  false  swearing  was  not  sufficient  to  avoid  the  policy  un- 
less they  found  that  the  plaintiffs  secured  some  advantage  in 
the  adjustment  and  payment  of  the  loss  under  the  policy  of 
insurance  to  the  prejudice  or  injury  of  the  defendant,   or 
would  be  liable  to  have  that  effect. 

3.  Error  is  assigned  because  the  court  charged  the  jury  as 
follows : 

"As  to  the  third,  fourth,  and  fifth  questions,  the  burden  of 
proof  is  upon  the  affirmative  of  the  question,  and,  inasmuch  as 
such  affirmative  answer  will  prove  fraud,  you  will  not  an- 
swer." etc 
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This  portion  of  the  charge  is  excepted  to  because  the  court 
told  the  jury  the  legal  effect  of  their  answer  to  the  question. 
It  is  claimed,  however,  on  the  part  of  the  respondents  that  the 
error,  if  error  were  committed,  was  cured  by  other  portions  of 
the  charge  in  which  the  court  specifically  told  the  jury  that 
they  must  not  consider  what  effect  their  answers  to  the  ques- 
tions would  have  upon  the  final  result  in  the  case — that  such 
matter  was  exclusively  for  the  court.  The  purpose  of  a  special 
verdict  is  to  obtain  from  the  jury  findings  upon  material  issu- 
able facts  in  the  case,  and  the  legal  effect  of  such  findings  is 
exclusively  for  the  court  It  is  not  necessary  to  consider 
whether  the  charge  to  the  jury  instructing  them  that  they 
were  not  to  consider  the  effect  of  their  answers  was  sufficient 
to  prevent  the  language  excepted  to  working  reversible  error, 
since  there  must  be  a  new  trial  regardless  of  this  assignment. 
It  is  sufficient  to  say  that  the  practice  of  intimating  to  the 
juiy,  or  making  known  to  them,  the  effect  of  their  answers  to 
questions  submitted  in  the  special  verdict  has  been  held  error. 
Coats  v.  Stanton,  90  Wis.  130,  62  N.  W.  619 ;  Ryan  v.  Rock- 
ford  Ins.  Co.  77  Wis.  611,  46  K  W.  885;  Kohler  v.  West 
Side  R.  Co.  99  Wis.  33,  74  K  W.  568;  Ward  v.  C,  M.  & 
St.  P.  R.  Co.  102  Wis.  215,  78  K  W.  442 ;  Conway  v.  Mitch- 
ell, 97  Wis.  290,  72  TS.  W.  752 ;  Chopin  v.  Badger  P.  Co.  83 
Wis.  192,  53  N.  W.  452;  Reed  v.  Madison,  85  Wis.  667,  56 
N.  W.  182. 

4.  Error  is  assigned  because  of  the  exclusion  of  testimony 
of  one  W.  J.  Greer,  who  was  called  to  testify  respecting  the 
government  books  kept  in  the  internal  revenue  department  in 
Milwaukee,  showing  the  transactions  of  plaintiffs  with  the 
government  before  the  fire.  Before  Greer  was  sworn  one 
Saveland,  deputy  internal  revenue  collector,  was  called  as  a 
witness  and  requested  to  produce  the  books  of  the  department 
showing  plaintiffs'  returns  to  the  government  of  the  amount 
and  kind  of  tobacbo  destroyed.  The  witness  testified  that  un- 
der the  rules  of  the  department  he  was  not  permitted  to  dis- 


304  SUPREME  COURT  OF  WISCONSIN.       [Feb. 

Meyer  v.  Home  Ins.  Co.  127  Wis.  293. 

close  or  produce  the  books,  after  which  the  appellants  sought 
to  prove  by  the  witness  Greer  that  he  had  read  the  entry  made 
in  the  government  books  showing  the  amount  and  kind  of  to- 
bacco which  it  was  claimed  was  destroyed  by  fire,  and  that  he 
remembered  the  entry  as  to  the  number  of  pounds  and  kind  of 
tobacco  destroyed,  and,  upon  being  asked  to  state  what  the 
entry  was,  the  question  was  objected  to  and  the  evidence  ex- 
cluded.   The  testimony  of  this  witness  does  not  appear  to  have 
been  very  specific  regarding  the  identity  of  the  book  which  lie 
examined,  nor  whether  it  came  from  the  proper  custodian.    It 
was  argued  on  the  part  of  the  appellants  that  they  were  en- 
titled to  this  evidence,  it  being  the  best  evidence,  since  they 
were  unable  to  produce  the  original  records ;  but  we  do  not 
deem  it  necessary  to  discuss  the  question  as  to  how  far  sec- 
ondary evidence  may  be  admissible  in  oases  of  public  records, 
where  such  records  cannot  be  produced,  because  we  are  well 
satisfied  that  neither  the  original  record  in  this  case  nor  sec- 
ondary evidence  of  its  contents  was  admissible  in  evidence,  ex- 
cept in  the  manner  provided  by  law.    Under  the  rules  of  the 
department  the  collectors  are  prohibited  from  giving  out  such 
records  or  copies  thereof  or  producing  such  records  or  copies 
in  state  courts,  except  that,  where  copies  of  documents  or  rec- 
ords are  desired  on  behalf  of  parties  to  a  suit,  such  copies 
shall  be  furnished  only  on  a  rule  of  the  court  upon  the  secre- 
tary of  the  treasury  requesting  the  same.  Boshe  v.  Comingore, 
177  U.  S.  459,  20  Sup.  Ct.  701.  The  records,  therefore,  were 
privileged  and  to  a  certain  extent  gt^wi-confidential  communi- 
cations.   In  re  Comingore,  96  Fed.  552.    A  litigant  has  no 
right  to  the  use  of  such  record  upon  any  other  basis  than  such 
as  may  be  fixed  by  the  United  States  or  under  its  authority. 
Under  the  laws  of  the  United  States  and  the  rules  and  regu- 
lations made  in  pursuance  thereof,  the  officers  of  the  depart- 
ments could  not  be  compelled  to  produce  the  books  in  evidence 
or  disclose  their  contents,  and  they  were  not  admissible,  except 
in  the  manner  provided  by  the  department    In  re  Comingore, 
supra;  BosJce  v.  Comingore,  supra.    The  records  themselves 
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not  being  admissible,  secondary  evidence  of  their  contents 
could  not  be  admitted.  1  Greenl.  Ev.  §  251 ;  Oray  v.  Pent- 
land,  2  Serg.  &  R.  23,  29 ;  Toter  v.  Sanrw,  6  Watts,  164, 166. 
It  does  not  appear  that  any  effort  was  made  on  the  part  of  the 
appellants  to  obtain  this  testimony  in  the  manner  provided 
by  law.  It  f  ollow8  that  the  evidence  of  the  witness  Greer  was 
not  admissible  and  that  no  error  was  committed  in  exclud- 
ing it. 

5.  Error  is  assigned  because  the  court  erred  in  not  holding 
that  the  action  was  prematurely  brought.    It  is  claimed  by  ap- 
pellants that  under  the  provision  of  the  policy — "the  insured, 
as  often  as  required,  shall  exhibit  to  any  person  designated  by 
this  company  all  that  remains  of  any  property  herein  de^ 
scribed,  and  submit  to  examinations,  all  under  oath,  by  any 
person  named  by  this  company,  and  subscribe  the  same,"  etc — 
one  of  the  plaintiffs,  Myrtle  8.  Meyer,  upon  examination 
before  a  court  commissioner,  under  advice  of  counsel  refused 
to  ascertain  or  furnish  information  relating  to  the  subject 
matter  of  insurance,  and  that  no  action  could  be  maintained 
until  the  insured  had  complied  with  this  provision.     It  ap- 
pears from  the  record  that  the  witness  was  summoned  before  a 
court  commissioner  and  submitted  to  an  examination  of  con- 
siderable length,  apparently  answering  so  far  as  she  had 
knowledge.    But  in  many  instances  she  answered  to  the  effect 
that  she  had  no  knowledge,  and  referred  the  defendants  to  her 
manager  and  the  books  of  the  concern.    It  does  not  appear 
that  the  witness  had  much  personal  knowledge  of  the  facts 
about  which  she  was  interrogated  and  frankly  admitted  that 
she  did  not  know,  but  proffered  examination  of  her  manager, 
whom  she  said  knew  the  facts,  and  also  offered  all  books  and 
information  under  her  control.    From  a  careful  examination 
of  the  record  we  are  unable  to  see  that  there  was  any  violation 
of  the  provision  of  the  policy  referred  to  under  this  assign- 
ment of  error.    We  are  of  the  opinion  that  no  error  was  com- 
mitted in  not  holding  that  the  action  was  prematurely  brought* 
Vol.  127—20 
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6.  It  is  further  claimed  that  no  exceptions  were  taken  to 
the  charge,  and  that  the  record  is  to  the  effect  that  defendants 
excepted  to  the  portions  of  the  charge  printed  in  italics.  We 
find,  however,  on  examination  of  the  record  that  there  is  a 
statement  to  the  effect  that  defendants  duly  excepted  to  the 
portions  of  the  charge  underscored  in  the  body  of  the  charge, 
and  also  find  the  portions  of  the  charge  relied  upon  as  ex- 
cepted to  underscored,  and,  in  addition  to  this,  there  appears 
to  be  in  the  bill  of  exceptions  particular  specifications  of  the 
portions  of  the  charge  excepted  to,  setting  out  under  separate 
heads  the  language  complained  of.  It  is  also  said  that  the 
exceptions  are  meaningless  if  taken  by  themselves,  and  if 
taken  out  of  the  charge  would  leave  it  meaningless.  We  do 
not  regard  this  contention  tenable.  Appellants  had  a  right  to 
make  specific  objection  to  the  particular  part  of  the  charge  ob- 
jected to,  and  were  not  obliged  to  embrace  parts  of  the  charge 
in  the  exception  not  objectionable,  for  the  purpose  of  com- 
pleting a  sentence  under  a  separate  exception.  The  object  of 
exceptions  is  to  bring  to  the  attention  of  the  court  the  par- 
ticular matter  objected  to. 

It  does  not  seem  necessary  to  consider  other  errors  assigned. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 


Htjpfeb,  Administrator,  Respondent,  vs.  .Nationax  Distu-- 
ling  Company,  Appellant 

February  2— February  23,  1906. 

Appeal  and  error:  Direction  of  verdict:  Experts:  Qualification:  Evi- 
dence: Competency:  Photographs:  Identification:  Cross-examina- 
tion: Redirect  examination:  Instructions  to  jury. 


1.  Where,  on  a  first  appeal,  a  Judgment  In  favor  of  plaintiff 

reversed  for  error,  on  a  second  appeal  a  judgment  of  nonsuit 
was  reversed  and  a  new  trial  ordered,  and  on  the  third  appeal 
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the  evidence  was  close  upon  some  material  questions,  it  cannot 
be  said,  as  matter  of  law,  that  there  is  error  In  refusing  to  di- 
rect a  verdict  in  favor  of  defendant 

2.  In  an  action  for  the  death  of  plaintiff's  intestate,  caused  by  the 

bursting  of  a  wooden  tank  containing  distilling  slops,  plaintiff 
interrogated  a  witness  called  as  an  expert  as  to  the  liability  of 
lactic  acid  in  the  slops  percolating  through  the  tank  and  cor- 
roding the  iron  hoops.  Held,  under  the  evidence,  stated  in  the 
opinion,  that  the  witness  was  not  qualified  to  testify  as  an  ex- 
pert and  that  the  admission  of  his  testimony  was  error. 

3.  Where,  on  a  former  appeal,  photographs  were  held  improperly 

admitted  in  evidence  because  the  evidence  did  not  sufficiently 
identify  the  subject  photographed,  and,  on  a  subsequent  appeal, 
in  view  of  the  testimony  on  the  second  trial,  it  was  held  error 
to  exclude  such  photographs,  and  on  the  instant  appeal  it  ap- 
peared that  the  evidence  tending  to  establish  such  identity  was 
much  more  full  and  convincing  than  on  the  last  previous  trial, 
it  was  held  that  the  photographs  were  properly  admitted  in 
evidence,  and  that  there  was  no  error  in  refusing  to  strike 
them  out. 

4.  It  is  error  to  exclude  answers  to  questions  put  on  redirect  exam- 

ination explaining  a  witness's  testimony  on  a  former  trial, 
where  the  witness  has  been  asked  on  cross-examination  as  to 
what  was  his  testimony  on  such  former  trial. 

5.  Such  error  is  cured  by  a  subsequent  offer,  with  the  acquiescence 

of  the  court,  to  allow  such  testimony  to  be  given  without  objec- 
tion and  the  declination  of  such  offer. 
<>.  An  instruction  to  the  Jury:  "The  burden  of  proof  as  to  the  second 
question  and  as  to  every  other  question  of  this  verdict  except 
the  last  question — being  the  one  in  regard  to  damages, — is  upon 
the  affirmative;  that  is  to  say,  you  will  not  answer  any  of  these 
questions  by  'Yes'  unless  you  are  satisfied  by  the  preponder- 
ance or  greater  weight  of  all  the  evidence  in  the  case  that  the 
fact  or  facts  which  you  find  by  such  affirmative  answers  are 
true  and  correct,"  is  misleading  and  erroneous,  and  equivalent 
to  saying  that  upon  the  question  of  damages  the  burden  of  proof 
is  not  upon  the  party  seeking  to  establish  the  affirmative,  and 
Is  held  not  cured  by  specific  instructions  on  the  question  of 
damages. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Lawrence  W.  TTatsey,  Circuit  Judge.  Re- 
versed. 

This  action  is  brought  to  recover  damages  for  the  death  of 


308  SUPKEME  COUKT  OF  WISCONSIN.       [Fkb. 

Hupfer  v.  National  Distilling  Co.  127  Wis.  806. 

the  plaintiffs  intestate  September  13,  1899,  caused  by  the 
bursting  of  a  large  circular  tank  or  vat  containing  distilling 
slops.  This  case  has  been  here  on  two  former  appeals  and  the 
facts  involved  and  the  questions  determined  may  be  found  in 
114  Wis.  279,  90  N.  W.  191,  and  119  Wis.  417,  96  N.  W. 
809.  At  the  close  of  this  last  trial  the  jury  returned  a  special 
verdict  to  the  effect  (1)  that  Simon  Hupfer  died  September 
13,  1899,  on  account  of  injuries  sustained  by  the  bursting  of 
defendant's  slop  vat. on  said  day;  (2)  that  at  the  time  of  the 
bursting  of  said  vat  the  hoops  on  said  vat  were  so  rusted  as  to 
be  defective  and  unfit  for  the  purpose  for  which  they  were 
used ;  (3)  that  the  defendant  knew  of  such  defective  condition 
of  said  hoops  in  time  to  have  remedied  such  defects  before  the 
accident;  (4)  that  the  defendant  in  the  exercise  of  ordinary 
care  ought  to  have  known  of  such  defective  condition  of  said 
hoops  in  time  to  have  remedied  same  before  the  accident;, 
(5)  that  such  defective  condition  of  said  hoops  was  the  proxi- 
mate cause  of  the  injury  to  deceased;  (6)  that  the  deceased,. 
Simon  Hupfer,  was  not  guilty  of  any  want  of  ordinary 
care  which  contributed  to  the  injury  resulting  in  his  death ; 
(7)  that  they  assessed  the  plaintiff's  damages  at  $4,000. 
From  the  judgment  entered  in  favor  of  the  plaintiff  upon  such 
verdict  for  the  amount  stated,  with  costs,  the  defendant  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  O'Connor,  Schmitz. 
&  Wild,  and  oral  argument  by  A.  J.  Schmikz  and  Robert 
Wild. 

Joseph  B.  Doe,  for  the  respondent. 

Cassoday,  O.  J.  1.  This  case  has  been  here  upon  two- 
former  appeals,  114  Wis.  279,  90  N.  W.  191 ;  119  Wis.  417, 
96  N".  W.  809.  On  the  first  appeal  the  judgment  in  favor 
of  the  plaintiff  was  reversed  for  error.  The  second  appeal 
was  from  a  judgment  of  nonsuit,  and  the  same  was  reversed 
and  the  cause  was  remanded  for  a  new  trial.     It  is  now  urged,. 
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among  other  things,  that  the  trial  court  erred  in  refusing  to 
direct  a  verdict  in  favor  of  the  defendant  on  the  merits.  This 
claim  was  presented  and  to  some  extent  considered  on  both 
of  the  former  appeals.  The  evidence  is  close  upon  some  ma* 
terial  questions,  but  it  cannot  be  said,  as  a  matter  of  law,  that 
there  was  error  in  refusing  to  direct  a  verdict  in  favor  of  the 
defendant.  Nor  can  we  say  from  the  undisputed  evidence 
that  there  was  error  in  refusing  to  set  aside  the  answers  of  the 
jury  to  the  second,  third,  fourth,  fifth,  and  seventh  questions 
of  the  special  verdict,  and,  when  so  amended,  to  enter  judg- 
ment thereon  in  favor  of  the  defendant 

The  plaintiffs  witness,  Mitchell,  as  a  chemical  expert,  testi- 
fied that  he  never  had  any  experience  or  practical  knowledge 
in  ascertaining  as  to  how  thick  a  healthy  and  sound  board  or 
plank  might  be  to  permit  lactic  acid  or  slop  containing  lactic 
acid  to  penetrate  it;  that  he  never  experimented  to  ascertain 
whether  seventy-two  one-hundredths  of  one  per  cent,  of  lactic 
acid  contained  in  a  fluid  would  seep  through  a  healthy  two- 
inch  plank,  and  never  made  any  experiment  at  all  in  that  line ; 
that  he  knew  something  about  the  seepage  of  lactic  acid  in 
dilution  with  aqueous  infusion  from  actual  experience ;  that 
as  far  as  the  wood  was  concerned  and  as  far  as  water  of  that 
temperature  was  concerned,  the  slop  mentioned  would  not 
seep  more  than  water ;  that  water  of  that  temperature  would 
have  about  the  same  amount  of  seepage ;  that  the  lactic  acid 
would  not  add  to  the  seepage  quality  through  the  wood  appre- 
ciably; and  that  he  knew  that  water  would  not  seep  through 
a  tub  or  vat  constructed  of  sound  three-inch  staves  tightly 
clasped  together,  so  that  it  would  percolate  through  the  wood 
or  leak  appreciably.     After  so  testifying  the  witness  was 
allowed,  against  objection,  to  answer  the  question  whether, 
under  the  conditions  described,  the  lactic  acid  in  the  slops 
would  percolate  or  seep  through  the  staves  of  such  tub  to  any 
extent;  and  in  giving  such  testimony  he  stated,  in  effect,  that 
he  knew  there  would  be  more  or  less  seepage,  and  in  case  of 
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the  vat  described  and  the  character  of  the  slops  mentioned 
there  would  be  an  effect  upon  the  hoops  on  account  of  such 
seepage  and  percolation,  and  that  the  hoops  would  be  corroded 
or  eaten  thereby.  Such  testimony  was  upon  a  vital  point  in 
the  case,  and  we  are  constrained  to  hold  that  the  witness  was 
not  qualified  to  so  testify  as  such  expert,  and  hence  that  the 
ruling  so  complained  of  was  error. 

2.  Error  is  assigned  for  admitting  in  evidence  photographs 
of  what  the  plaintiff  claims  to  have  been  the  same  hoops  which 
were  around  the  tank  at  the  time  it  burst,  and  for  refusing,  at 
the  close  of  all  the  testimony,  to  strike  such  photographs  from 
the  record.     The  admission  of  such  photographs  has  been  one 
of  the  controverted  questions  from  the  beginning.     On  the 
first  appeal  it  was  held  that  the  photographs  were  improperly 
admitted  in  evidence  because  the  evidence  did  not  sufficiently 
identify  the  hoops  so  photographed  as  the  hoops  in  ques- 
tion.   On  the  second  appeal  it  was  held  to  be  error  to  exclude 
testimony  tending  to  prove  that  four  or  five  days  after  the 
accident  the  defendant's  chief  engineer  and  superintendent 
of  machinery  and  apparatus,  on  the  request  of  the  plaintiffs 
attorney,  pointed  out  the  hoops  photographed,  and  stated 
that  they  were  the  same  hoops  which  came  from  the  broken 
tank.     On  the  same  appeal  it  was  said  by  this  court,  in  effect, 
that  a  comparison  of  the  evidence  of  identification  of  the 
hoops  photographed  contained  in  the  printed  case  on  the  first 
appeal  with  that  on  the  second  appeal  showed  "a  very  marked 
difference,  not  only  in  the  specific  facts  of  which  testimony" 
had  been  "given,  but  also  in  respect  to  the  clearness   and 
definiteness  of  evidence  to  facts  which  were  in  some  degree 
suggested  in  the  former  case."     It  was  also  stated  that  the 
trial  court  "was  mistaken"  in  supposing  that  the  decision  of 
this  court  on  the  first  appeal  required  that  court  to  exclude 
the  photographs,  notwithstanding  they  were  sufficiently  iden- 
tified, in  the  judgment  of  that  court.     Then,  after  consider- 
ing the  evidence  bearing  upon  the  question  of  such  identity 
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and  the  advantages  of  the  trial  court  over  this  court  in  deter- 
mining such  questions,  it  was  said : 

"The  question  of  identification,  as  preliminary  to  the  ad- 
missibility of  the  photographs,  was,  however,  one  for  the 
court  and  not  primarily  for  the  jury,  and,  so  far  as  it  was  a 
question  of  fact,  the  conclusion  of  the  trial  court  upon  the  evi- 
dence must  be  given  great  weight  upon  appeal — substantially 
the  same  weight  as  is  given  that  court's  findings  upon  other 
issues  tried  without  a  jury." 

And  again: 

"In  view  of  the  deference  due  to  a  deliberate  conclusion  by 
the  trial  court  as  to  sufficiency  of  the  identification,  we  might 
hesitate,  even  in  the  present  case,  to  overrule  such  conclusion 
and  hold  it  reversible  error.  •  Resolution  of  the  doubt  on  that 
question  is,  however,  not  necessary,  as  reversal  must  result 
upon  other  grounds,  and  upon  a  new  trial  the  positive  identi- 
fication by  defendant's  engineer  may  substantially  vary  the 
situation." 

It  is  enough  to  say  that  upon  this  last  trial  the  evidence 
tending  to  establish  such  identity  was  much  more  full  and 
convincing  than  on  the  last  previous  trial ;  besides,  there  was 
one  additional  witness  who  had  not  testified  in  the  case  before 
by  reason  of  being  absent  in  a  distant  territory.  We  are  con- 
strained to  hold  that  the  photographs  were  properly  admitted 
in  evidence  and  that  there  was  no  error  in  refusing  to  strike 
them  out. 

3.  Error  is  assigned  for  excluding  testimony  of  the  defend- 
ant's superintendent.  It  appears  that  upon  cross-examination 
the  plaintiffs  counsel  asked  the  witness  as  to  what  he  testified, 
on  the  former  trial  before  Judge  Ludwig,  as  to  the  condition 
in  which  he  found  the  slop  vat  when  he  examined  the  same 
with  a  knife.  And  he  was  then  asked  by  defendant's  counsel 
on  redirect  examination  whether  at  the  time  and  in  connection 
with  such  testimony  he  was  asked  how  he  found  the  iron  and 
whether  he  did  not  answer  that  he  found  it  in  good  condition ; 
and  whether  he  had  not  stated  that  the  hoops  were  painted 
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black  and  the  staves  brown ;  and  that  the  tub  had  been  painted 
before,  but  he  could  not  tell  when.  But  such  questions  were 
excluded ;  and  the  defendant's  counsel  was  not  allowed  to  read 
the  questions  put  to  the  witness  nor  the  answers  made  by  the 
witness  for  the  purpose  of  explaining  some  of  the  testimony 
that  the  plaintiffs  counsel  had  referred  to  as  having  been 
given  on  the  former  trial  before  Judge  Ltjdwig.  It  seems  to 
be  well  settled  that : 

"After  a  witness  has  been  cross-examined  respecting  a  for- 
mer statement  made  by  him,  the  party  who  called  him  has  a 
right  to  re-examine  him  to  the  same  matter.  The  counsel  has 
a  right,  upon  such  re-examination,  to  ask  all  questions  which 
may  be  proper  to  draw  forth  an  explanation  of  the  sense  and 
meaning  of  the  expressions  used  by  the  witnew  on  cross-exam- 
ination, if  they  be  in  themselves  doubtful,  and  also  of  the  mo- 
tive by  which  the  witness  was  induced  to  use  those  expres- 
sions ;  but  he  has  no  right  to  go  further  and  to  introduce  mat- 
ter new  in  itself,  and  not  suited  to  the  purpose  of  explaining 
either  the  expressions  or  the  motives  of  the  witness."  1 
Greenl.  Ev.  (15th  ed.)  §  467.  See  Smith  v.  Milwaukee  E. 
R.  &  L.  Co.,  write,  p.  253, 106  K  W.  829. 

We  must  hold  that  the  exclusion  of  such  re-examination 
was  error. 

Counsel  for  the  defendant  also  assigns  a  similar  error  be- 
cause the  court  refused  to  allow  the  same  witness  to  explain 
his  testimony  given  before  the  coroner  and  to  which  his  atten- 
tion had  been  called  on  cross-examination  by  the  plaintiff's 
counsel.  But  the  defendant  is  in  no  position  to  insist  upon 
such  error,  since  at  the  close  of  the  testimony  counsel  for  the 
plaintiff  offered,  in  open  court,  to  allow  the  defendant's  coun- 
sel, if  he  desired,  to  read  to  the  jury  any  of  the  testimony  of 
the  witness  so  taken  before  the  coroner,  without  any  objection 
on  lys  part;  and  the  court  thereupon  stated  that,  if  there  -was 
anything  in  that  record  which  the  defendant's  counsel  desired 
to  read,  he  might  read  it;  but  the  defendant's  counsel  de- 
clined such  offer. 
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4.  Error  is  assigned  because,  after  defining  the  burden  of 
proof,  the  court  charged  the  juiy  that: 

"The  burden  of  proof  as  to  the  second  question,  and  as  to 
every  other  question  of  this  verdict  'except  the  last  question — 
being  the  one  in  regard  to  damages, — is  upon  the  affirmative ; 
that  is  to  say,  you  will  not  answer  any  of  these  questions  by 
'Yes,'  unless  you  are  satisfied  by  the  preponderance  or  greater 
weight  of  all  the  evidence  in  the  case  that  the  fact  or  facts 
which  you  find  by  such  affirmative  answer  are  true  and  cor- 
rect" 

That  was  equivalent  to  saying  that  upon  the  question  of 
damages  the  burden  of  proof  was  not  upon  the  party  seeking 
to  establish  the  affirmative.     Certainly  such  burden  was  not 
on  the  defendant.    The  portion  of  the  charge  quoted  left  the 
jury  to  infer  that  it  was  not  on  the  plaintiff.    The  whole  pur- 
pose of  the  action  was  to  recover  damages.    And  in  another 
portion  of  the  charge  the  jury  were  told  that  under  no  circum- 
stances could  they  "give  the  plaintiff  damages  in  excess  of 
$5,000."    Of  course,  the  question  whether  damages  were  sus- 
tained was  a  question  of  fact  to  be  determined  by  the  jury 
from  the  evidence,  and  the  burden  of  furnishing  such  evi- 
dence was  on  the  plaintiff.    We  are  constrained  to  hold  that 
the  portion  of  the  charge  thus  quoted  was  misleading  and 
hence  erroneous.     True,  the  court  specifically  charged  the 
jury  on  the  question  of  damages,  but  that  did  not  cure  the 
error  mentioned.    We  find  no  other  question  of  sufficient  im- 
portance to  call  for  consideration. 

By  the  Court. — By  reason  of  the  errors  mentioned  the  judg- 
ment of  the  circuit  court  is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 
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Grieb  and  another,  Respondents,  vs.  Koeffleb  and  another, 

Appellants. 

February  2 — February  28,  1906. 

Brokers:  Contract:  Performance:  Evidence:  Admissibility:  Appeal 
and  error:  Curing  error:  Increased  value. 

1.  When  a  broker  contracts  to  procure  a  purchaser  for  real  estate 

on  commission  it  Is  not  essential  that  he  should  himself  bring 
the  purchaser  bodily  to  the  owner,  but  It  is  sufficient  if  through 
his  efforts  a  person  is  found  within  the  time  limited,  or  if  no 
time  is  limited  within  a  reasonable  time,  who  comes  to  the 
owner  ready  and  willing  to  purchase  the  property  at  the  re- 
quired price. 

2.  In  an  action  by  real-estate  brokers  for  commissions,  the  evidence, 

stated  in  the  opinion,  is  held  sufficient  to  sustain  a  verdict  for 
plaintiffs. 

3.  In  an  action  by  real-estate  brokers  for  commissions,  It  was 

claimed  by  the  defendant  that  the  sale  was  in  fact  made 
through  the  efforts  of  another  broker,  and  the  defendant  was 
asked  to  state  the  circumstances  under  which  an  option,  which 
preceded  the  sale,  was  finally  made,  and  a  general  objection  to 
the  question  was  sustained.  Held  error,  but  cured  by  subse- 
quent testimony. 

4.  In  an  action  by  real-estate  brokers  to  recover  commissions,  under 

the  evidence  it  is  held  that  the  rule  that  where  the  condition  or 
value  of  the  property  has  materially  changed  between  the  first 
Interview  with  the  broker  and  the  time  of  the  sale  it  la  the 
duty  of  the  broker  to  consult  his  principal  and  ask  for  new 
Instructions  before  making  a  sale,  had  no  application. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county :  J.  C.  Ludwig,  Judge.    Affirmed. 

This  is  an  action  to  recover  commissions  upon  the  sale  of 
real  estate.  It  appeared  by  the  evidence  that  the  plaintiffs 
were  partners  in  the  real-estate  business  in  Milwaukee,  and 
that  the  defendants  owned  a  number  of  lots  in  the  village  of 
North  Milwaukee  which  they  desired  to  sell.  In  the  latter 
part  of  June,  1902,  some  conversation  took  place  between  the 
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plaintiffs  and  the  defendant  Hugo  Koeffler  concerning  these 
lots.  The  plaintiffs  claim  that  the  defendant  Koeffler,  who 
was  acting  for  himself  and  the  other  defendant,  put  the  lots 
in  the  plaintiffs'  hands  for  sale,  and  agreed  that  if  a  purchaser 
was  obtained  for  more  than  $6,500  the  plaintiffs  should  re- 
ceive as  their  commission  all  that  was  realized  over  that  sum. 
The  defendants,  on  the  other  hand,  claim  that  they  made  no 
such  agreement,  but  simply  stated  to  the  plaintiffs  that  they 
would  sell  the  lots  to  them  for  $6,500  net.  Subsequently,  and 
in  the  month  of  October  following,  the  defendants,  in  fact  sold 
the  lots  to  one  Kootz  for  $8,000,  and  the  plaintiffs  claim  that 
they  procured  Kootz  as  a  purchaser,  and  this  action  is  brought 
to  recover  the  sum  of  $1,500  as  their  commission.  The  fol- 
lowing special  verdict  was  rendered : 

"(1)  Did  the  defendant  Hugo  Koeffler  make  an  agreement 
with  the  plaintiffs  that,  if  plaintiffs  would  procure  a  purchaser 
for  defendants'  land  in  North  Milwaukee,  defendants  would 
pay  plaintiffs  for  such  services  all  that  defendants  would  real- 
ize on  a  sale  of  said  land  to  such  purchaser  over  and  above 
$6,500?  A.  Yes.  (2)  If  you  answer  the  first  question  yes, 
had  the  defendant  Hugo  Koeffler  authority  to  make  such 
agreement  for  and  in  behalf  of  his  brother,  Charles  A.  Koef- 
fler? That  is  answered  by  the  court  in  the  affirmative  by  con- 
sent of  the  parties.  (3)  If  you  answer  the  first  question  yes, 
was  the  authority  of  the  plaintiff  to  procure  a  purchaser  for 
said  land  revoked  by  the  defendant  Hugo  Koeffler  at  any  time 
before  October  11,  1902?  A.  No.  (4)  Were  the  plaintiffs 
the  procuring  cause  of  defendants'  sale  of  land  to  William 
Kootz?  A.  Yes.  (5)  Under  all  the  circumstances,  and  in 
view  of  a  lapse  of  time  between  June  19  and  October  11, 
1902,  were  the  defendants  justified  in  assuming  that  the 
plaintiffs  had  abandoned  finding  a  purchaser  for  this  land  ? 
A.  No.  (6)  Was  the  plaintiff  Grieb,  before  October  11, 
1902,  employed  by  William  Kootz  for  acommission  to  procure 
land  for  said  Kootz  in  North  Milwaukee  ?    A.  No." 

The  defendants  made  proper  motions  for  nonsuit,  also  to- 
direct  a  verdict,  also  for  a  new  trial ;  all  of  which  motions  be- 
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ing  overruled,  judgment  was  rendered  upon  the  verdict  for 
the  plaintiffs,  and  the  defendants  appeal. 

C.  A.  Koeffler,  Jr.,  for  the  appellants. 

For  the  respondents  there  was  a  brief  by  A.  H.  Blatchley, 
attorney,  and  J.  W.  Wegner,  of  counsel,  and  oral  argument  by 
Mr.  Blatchley. 

Winslow,  J.  When  a  real-estate  agent  contracts  to  pro- 
■cure  a  purchaser  for  real  estate  upon  commission  it  is  not  es- 
sential that  he  should  himself  bring  the  purchaser  bodily  to  the 
owner  of  the  real  estate,  but  it  is  sufficient  if  through  his 
efforts  a  person  is  found  within  the  time  limited,  or  if  no  time 
is  limited  within  a  reasonable  time,  who  comes  to  the  owner 
within  such  time  ready  and  willing  to  purchase  the  property 
at  the  required  price.  There  was  sufficient  evidence  to  entitle 
the  jury  to  find  that  the  purchaser  Kootz  in  the  present  case 
was  procured  through  the  efforts  of  the  plaintiffs;  indeed, 
there  was  sufficient  evidence  to  sustain  all  the  findings  of  the 
special  verdict. 

No  exceptions  were  reserved  to  the  charge  of  the  court,  and 
the  only  ruling  upon  evidence  which  deserves  special  treat- 
ment will  be  briefly  noticed.  The  defendants  claimed  that  the 
sale  to  Kootz  was  in  fact  made  through  the  efforts  of  one 
Place,  and  the  defendant  Hugo  Koeffler  was  asked  by  his 
•counsel  to  state  the  circumstances  under  which  the  option  was 
finally  made  to  Mr.  Kootz,  and  a  general  objection  to  the  ques- 
tion was  sustained.  This  was  an  erroneous  ruling,  because  it 
was  certainly  competent  for  the  defendants  to  show,  if  they 
could,  the  circumstances  tinder  which  the  sale  was  actually 
made,  as  bearing  upon  the  question  as  to  who  was  the  procur- 
ing cause  of  the  sale.  However,  the  facts  concerning  Mr. 
Place's  connection  with  the  matter  were  afterwards  quite  fully 
testified  to  by  Mr.  Koeffler.  He  testified  in  effect  that  he  first 
talked  with  Mr.  Place  about  the  property  about  the  6th  of 
October;  that  the  price  of  $8,000  was  definitely  fixed  when 
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Mr.  Place  saw  him  on  the  8th  of  October ;  that  on  the  9th  or 
10th  of  October  Mr.  Place  told  him  that  Mr.  Kootz  was  the 
man  who  was  going  to  buy  the  property,  and  requested  that  he 
make  a  thirty-day  option  to  Kootz;  that  Place  gave  him  a 
check  for  $300  to  pay  on  the  option ;  that  he  then  executed  the 
option  and  dated  it  October  11th  at  Mr.  Place's  request;  and 
that  the  deed  was  made  November  10th  to  Mr.  Kootz.  He  also 
admitted  that,  when  he  talked  with  Grieb  in  June,  Grieb  told 
him  that  he  proposed  to  offer  the  property  to  Mr.  Kootz.  Thus 
the  erroneous  ruling  teems  to  have  been  practically  reversedr 
the  circumstances  under  which  the  option  was  made  to  Mr. 
Kootz  were  practically  stated,  and  no  suggestion  was  made 
that  there  were  any  further  relevant  facts.  Such  being  the 
situation,  we  hold  that  the  error  in  the  original  ruling  was 
cured. 

It  is  claimed  that  the  evidence  showed  that  the  value  of  the 
property  had  so  materially  increased  between  the  first  inter- 
view with  the  plaintiffs  and  the  time  of  the  sale  that  it  was 
the  duty  of  the  court  as  matter  of  law  to  hold  that  the  plaint- 
iffs' agency  contract  was  at  an  end  before  the  sale  to  Kootz- 
was  made,  under  the  ruling  in  Wasweyler  v.  Martin,  78  Wis. 
59, 46  N.  W.  890.    "While  there  was  some  rather  shadowy  evi- 
dence of  increase  in  value  there  was  also  evidence  to  the  con- 
trary, and  the  court  would  not  have  been  justified  in  making 
any  such  ruling.    Furthermore,  it  appeared  without  dispute 
that  the  defendants  knew  when  they  made  the  option  that  Mr. 
Kootz  was  the  man  whom  the  plaintiffs  proposed  to  secure  as 
a  purchaser,  and  the  jury  found  affirmatively  that  the  defend- 
ants were  not  justified  in  assuming  that  the  plaintiffs  had 
abandoned  the  attempt  to  find  a  purchaser.    Tinder  these  cir- 
cumstances, the  principle  of  the  Wasweyler  Case  has  little,  if 
any,  application. 

By  the  Court. — Judgment  affirmed. 
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-Stoek,  Respondent  vs.  Charles  Stolpeb  Coopebage  Com- 
pany, Appellant 

February  S — February  21,  1906. 

Master  and  servant:  Personal  injuries:  Evidence:  Special  verdict: 
Material  questions:  Negligence:  Simple  tools;  Monkey  wrench: 
Uncovered  gearing:  Instructions  to  jury:  Proximate  cause. 

1.  In  an  action  for  personal  Injuries  received  by  a  servant  from  ma- 

chinery, while  on  many  questions  there  was  substantial  con- 
flict, and  what  might  be  deemed  a  preponderance  of  the  evidence 
against  the  verdict,  It  Is  held  that  there  was  credible  evidence 
from  which  the  Jury  might  have  reached  their  conclusions  ex- 
pressed in  the  special  verdict 

2.  Where  the  jury  In  the  special  verdict  have  found  that  the  de- 

fendant had  actual  knowledge  of  the  defects  which  were  claimed 
to  have  caused  personal  injuries  to  a  servant,  a  question  of 
said  verdict:  "Ought  the  defendant  by  the  exercise  of  ordinary 
care  to  have  known  that  the  wrench  was  defective  before 
plaintiff  was  injured,"  is  immaterial. 

3.  Generally  speaking,  in  case  of  simple  tools  no  liability  rests  on 

the  master  for  the  ordinary  perils  resulting  from  their  use,  nor 
for  those  latent  and  usual  defects  or  weaknesses  .which,  by 
reason  of  the  common,  usual  character  of  the  appliance,  are 
presumed  to  be  known  to  all  men  alike,  but  such  exemption  is 
based  on  the  condition  that  the  defect  and  peril  are  such  that 
no  superiority  of  knowledge  of  the  master  over  the  employee 
exists  or  can  be  presumed. 

4.  As  to  simple  tools  and  appliances  the  exemption  of  the  master 

from  the  duty  to  inspect  to  ascertain  the  development  of  defects 
and  disrepair  in  the  course  of  their  use  is  based  upon  the  as- 
sumption that  such  conditions  are  as  much  within  the  observa- 
tion, if  not  more  so,  of  the  employee  as  of  the  master. 

6.  Such  exemptions  from  liability  are  not  in  denial  of  the  general 
underlying  principle  of  the  law  of  negligence  that  one  who 
knowingly  exposes  another  to  likelihood  of  Injury  is  liable 
therefor,  In  the  absence  of  consent  by  such  other  or  of  con- 
tributory negligence. 

6.  In  an  action  for  personal  injuries  to  a  servant  it  appeared,  among 
other  things,  that  plaintiff  was  injured  while  using  a  monkey 
wrench;  that  the  screw  Intended  to  move  and  hold  the  jaws  of 
this  wrench  was  so  defective  that  it  would  not  accomplish  the 
latter  purpose  under  pressure;  that  such  fact  was  brought  to 
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the  actual  notice  of  defendant's  representative  a  week  or  ten 
days  before  the  accident;  that  the  defect  was  not  such  as  to  be 
obvious  to  one  attempting  to  use  the  wrench,  and  that  the 
wrench  was  expected  to  be  used,  as  it  was,  in  tightening  or 
loosening  nuts  upon  running  machinery  with  exposed  gears. 
Held,  that  the  jury  might  have  considered  it  within  the  realm 
of  ordinary  expectation  that,  when  so  used,  the  Jaws  of  the 
wrench  would  be  likely  to.  part,  allow  the  wrench  to  slip,  and 
the  hand  of  plaintiff  come  in  contact  with  the  gearing  to  his 
hurt,  and  hence  it  cannot  be  said,  as  a  matter  of  law,  that  there 
was  no  evidence  to  support  liability  for  the  injury  so  occurring. 

7.  In  an  action  for  personal  injuries  to  a  servant  it  appeared,  among 
other  things,  that  the  injury  resulted  from  contact  with  un- 
covered gearing,  the  presence  of  which  was  not  only  unlawful 
under  sec.  1636./,  Stats.  1898,  and  therefore  negligent,  but  might 
also  have  been  considered  negligence  on  the  part  of  the  defend- 
ant independently  of  such  statute.  The  court  failed  to  submit 
to  the  jury  as  part  of  the  special  verdict  a  question  as  to 
whether  the  defects  complained  of  and  absence  of  warning  to 
the  plaintiff  were  the  proximate  cause,  but  did  submit  a  ques- 
tion as  to  whether  there  was  any  want  of  ordinary  care  on 
the  part  of  defendant  which  proximately  caused  plaintiff's  in- 
jury, which  the  jury  answered  "Yes."  There  was  no  instruction 
that  they  could  so  answer  only  in  case  they  found  the  defect 
to  have  been  the  natural  and  probable  cause  of  the  injury,  but, 
on  the  contrary,  they  were  instructed  to  answer  affirmatively 
in  case  they  so  found,  and,  by  separate  and  independent  para- 
graph, also  to  answer  "Yes"  if  they  found  there  was  any  negli- 
gence on  defendant's  part  which  was  the  natural  and  probable 
cause.  It  was  conceded  that  plaintiff  had  full  knowledge  of  the 
exposure  of  the  gearing.  Held,  that  the  jury  might  have  be- 
lieved that  the  exposed  gearing  was  an  act  of  negligence  on  the 
part  of  the  defendant,  and  that  it  was  the  proximate  cause 
within  the  definition  given  by  the  court. 

8.  In  such  case  the  actual  causal  relation  between  the  defect  in  the 
wrench  and  the  Injury  cannot  be  said  to  exist  as  matter  of  law, 
although  It  might  be  found  as  a  fact  that  one  supplying  such  a 
defective  wrench  should,  as  an  ordinarily  prudent  and  intelli- 
gent man,  anticipate  the  likelihood  that  it  would  be  used  in 
such  way  as  to  cause  injury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county :  Laweencb  W.  Haxsey,  Circuit  Judge.  Re- 
versed. 
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On  January  25,  1900,  the  plaintiff  was  employed  in  de- 
fendants cooperage  factory  upon  a  certain  machine.    He  was 
then  nineteen  years  of  age,  considerably  experienced  with 
machinery,  and  had  worked  about  six  months  in  defendant's 
factory,  and  on  numerous  occasions  with  the  machine  in  ques- 
tion.   A  transverse  shaft  ran  across  the  machine,  having  at 
one  end  an  exposed  gearing,  and,  about  four  inches  from  the 
gearing,  passed  through  a  box  or  journal,  the  top  of  which 
was  fastened  down  with  bolts  each  having  a  nut  on  top.    It 
often  became  necessary,  by  reason  of  the  heating  of  this  box, 
to  loosen  such  nuts,  and  plaintiff  had  done  so  a  great  many 
times,  picking  up  for  that  purpose  any  one  of  several  monkey 
wrenches  which  were  about  the  shop,  but  none  of  which  was 
specially  supplied  for  that  purpose.    On  the  day  in  question 
this  operation  became  necessary,  and  plaintiff  went  to  a  ma- 
chine a  few  feet  away  and  found  a  monkey  wrench  which, 
without  looking  at  it  to  ascertain  its  condition,  he  fitted  to  the 
nut  and  pushed  on  the  handle  away  from  himself  and  toward 
the  gearing.    The  wrench  was  claimed  to  be  defective  so  that  . 
the  jaws  parted  and  it  slipped  off  the  bolt  suddenly,  and 
plaintiff's  hand  went  into  the  gearing  and  was  seriously  man- 
gled.   There  was  some  evidence  from  another  employee  that 
he  saw  the  wrench  used  by  the  plaintiff;  that  he  was  familiar 
with  it  and  had  discovered  a  few  minutes  before  that  the 
thread  of  the  screw  which  moved  and  held  the  jaws  "was  so 
worn  out  that  the  jaws  would  part  upon  application  of  pres- 
sure ;  that  about  a  week  before  he  had  discovered  the  existence 
of  that  defect  in  a  less  degree,  and  had  called  to  it  the  atten- 
tion of  the  foreman  whose  business  it  was  generally  to  look 
after  and  repair  all  machinery  and  appliances  in  the  shop. 
The  jury,  by  special  verdict,  found:  (1)  That  the  wrench 
was  defective.    (2)  That  defendant's  foreman  had  been  noti- 
fied thereof  before  the  day  of  the  accident.     (3)  That  de- 
fendant ought,  by  the  exercise  of  ordinary  care,  to  have  known 
of  the  defect     (4)  That  the  plaintiff  neither  knew,  nor  by 
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the  exercise  of  ordinary  care  ought  to  have  known,  thereof. 
(5)  "Was  there  any  want  of  ordinary  care  on  the  part  of  the 
defendant  which  was  the  proximate  cause  of  the  plaintiff's  in- 
jury?" Answer.  "Yes."  (6)  There  was  no  want  of  ordi- 
nary care  on  the  part  of  plaintiff  which  proximately  contrib- 
uted to  the  injury.  And  (7)  damages.  Defendant  having 
previously  moved  for  nonsuit  and  for  direction  of  a  verdict, 
after  verdict  moved  to  reverse  the  answers  to  questions  1,  2, 
3,  4,  5,  and  6,  and  for  judgment  in  favor  of  the  defendant; 
or,  in  the  alternative,  that  the  verdict  be.  set  aside  and  a  new 
trial  granted,  which  motions  were  overruled  and  judgment  en- 
tered in  favor  of  the  plaintiff,  from  which  the  defendant  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Vilas,  Vilas  &  Free- 
man, and  oral  argument  by  E.  P.  Vilas. 

For  the  respondent  there  was  a  brief  by  Fiebing  &  Killilea* 
attorneys,  and  C.  H.  Van  Alstine,  of  counsel,  and  oral  argu- 
ment by  Mr.  H.  J.  Killilea  and  Mr.  Van  Alstine. 

Dodge,  J.  1.  The  first  assignment  of  error  involves,  pri- 
marily, the  assertion  that  there  was  no  credible  evidence  upon 
which  the  jury  might  have  reached  their  conclusions  expressed 
in  the  special  verdict.  With  this  we  cannot  agree.  While  on 
many  of  these  questions  -there  was  substantial  conflict  and, 
perhaps,  what  we  might  deem  a  preponderance  of  evidence  to 
the  contrary,  there  was  at  least  some  evidence  in  support  of 
each  of  the  answers,  except  perhaps  the  third,  which,  however, 
is  immaterial  in  presence  of  the  finding  of  defendant's  actual 
knowledge  of  the  defect  in  the  wrench. 

2.  It  is  strenuously  urged  that  a  monkey  wrench  falls; 
within  the  category  of  common  and  simple  tools,  as  to  which,, 
it  is  asserted  by  the  appellant,  the  master  is  not  bound  by  the 
ordinary  rule  that  he  must  supply  his  employee  with  suitable 
and  safe  appliances.  It  may  be  conceded  that,  generally 
speaking,  a  monkey  wrench  is  in  such  category,  and  the  rule 
Vol.  127  —  21 
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of  law  is  well  established  in  this  state  and  elsewhere  that  in 
case  of  such  simple  tools  no  liability  rests  on  the  master  for 
the  ordinary  perils  resulting  from  their  use,  nor  for  those 
latent  and  usual  defects  or  weaknesses  which,  by  reason  of  the 
common,  usual  character  of  the  appliance,  are  presumed  to  be 
known  to  all  men  alike.    This  exemption  from  liability  is,  we 
believe,  in  all  cases  based  upon  the  condition  that  the  defect 
and  peril  are  such  that  no  superiority  of  knowledge  in  the 
master  over  the  employee  exists  or  can  be  presumed.  Corcoran 
v.  Milwaukee  0.  L.  Co.  81  Wis.  191,  51  N.  W.  328 ;  Borden 
v.  Daisy  R.  M.  Co.  98  Wis.  407,  74  K  W.  91 ;  Olson  v.  Doh- 
erty  L.  Co.  102  Wis.  264,  271,  78  K  W.  572 ;  Marsh  v.  Chick- 
ering,  101  N.  Y.  396,  5  K  E.  56 ;  Cahill  v.  Hilton,  106  N.  Y. 
512,  518,  13  29".  E.  339 ;  Gcvrnett  v.  Phamix  B.  Co.  98  Fed. 
192;  Louisville,  E.  &  St.  L.  C.  R.  Co.  v.  Allen,  47  111.  App. 
465 ;  Georgia  R.  &  B.  Co.  v.  Nelms,  83  Ga.  70,  9  S.  E.  1049. 
Another  qualification  of  the  master's  liability  indulged  in  case 
of  such  simple  tools  and  appliances  is  exemption  from  a  duty 
to  inspect  to  ascertain  the  development  of  defects  or  disrepair 
in  the  course  of  their  use,  based  also  upon  the  assumption  that 
such  conditions  are  as  much  within  the  observation  of  the  em- 
ployees as  of  the  master,  if  not  more  so.    Twomhly  v.  Consoli- 
dated E.  L.  Co.  98  Me.  353,  57  Atl.  85 ;  Wachsmuih  v.  Shaw 
E.  C.  Co.  118  Mich.  275,  76  K  W.  497;  Cregcm  v.  Marston, 
126  K  Y.  568,  27  N.  E,  952 ;  Relyea  v.  Tomahawk  P.  &  P. 
Co.  110  Wis.  307,  85  K  W.  960.    While  these  rules  result 
practically  in  a  relaxation  of  the  master's  duty  and  liability 
in  the  case  of  such  simple  tools,  they  are  not  at  all  in  denial 
of  the  general  underlying  principle  of  the  law  of  negligence 
that  one  who  knowingly  exposes  another  to  a  likelihood  of  in- 
jury is  liable  therefor,  in  the  absence  of  consent  by  such  other 
or  of  contributory  negligence.    As  stated  above,  the  relaxation 
of  the  master's  duty  and  liability  rests  on  the  assumed  equality 
of  knowledge  and  ability  to  discover  the  defect  complained  of. 
It  can  have  no  application  to  a  defect  of  which  the  master  is 
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actually  cognizant,  and  which,  as  a  reasonable  man,  be  should 
appreciate  is  likely  to  result  in  injury  to  one  using  the  imple- 
ment as  it  is  likely  to  be  used,  and  which  is  neither  known  to 
the  employee  nor  of  such  a  character  as  to  be  obvious  to  that 
observation  which  may  be  expected  to  accompany  its  use.  In 
such  case  the  general  rule  of  negligence  as  above  stated  is 
fully  effective,  and  the  master  who  knowingly  and  negligently 
exposes  his  employee  to  a  peril  unknown  to  the  latter  must  re- 
spond for  the  damage  which  results.  Taint  Hul  v.  Great 
Northern  It.  Co.  90  Minn.  329,  96  N.  W.  789 ;  Johnson  v. 
Mo.  Pac.  Rl  Co.  96  Mo.  340,  9  S.  W.  790  j  Chicago,  K.  &  W. 
B.  Co.  v.  Blevins,  46  Kan.  370,  26  Pac.  687 ;  Twombly  v. 
Consolidated  E.  L.  Co.,  supra.  In  the  case  before  us  there 
was  at  least  some  evidence  that  the  screw  intended  to  move 
and  hold  the  jaws  of  this  wrench  was  so  defective  that  it 
would  not  accomplish  the  latter  purpose  under  pressure ;  that 
such  fact  was  brought  to  the  actual  notice  of  the  defendant's 
representative  a  week  or  ten  days  before ;  that  it  was  not  such 
as  to  be  obvious  to  one  attempting  to  use  the  wrench ;  that  the 
wrench  was  expected  to  be  used,  as  in  this  particular  case,  in 
tightening  or  loosening  nuts  upon  running  machinery  with 
exposed  gears,  from  all  of  which  the  jury  might  have  consid- 
ered it  within  the  realm  of  ordinary  expectation  that,  when  so 
used,  the  jaws  would  be  likely  to  part,  allow  the  wrench  to 
slip,  and  the  hand  of  the  operator  to  come  in  contact  with  mov- 
ing parts  of  the  machinery  to  his  hurt  Hence  we  cannot  say 
that  as  a  matter  of  law  there  was  no  evidence  to  support  lia- 
bility for  an  injury  so  occurring. 

3.  The  chief  difficulty  arises  upon  the  appellant's  conten- 
tion that  there  is  no  finding  that  the  defect  in  the  wrench  was 
the  proximate  cause  of  the  plaintiff's  injury.  It  should  be  re- 
membered that  the  injury  resulted  directly  from  contact  with 
an  uncovered  gearing,  the  presence  of  which  was  not  only  un- 
lawful under  sec  1636;,  Stats.  1898,  and  therefore  negligent, 
but  might  also  have  been  considered  negligence  on  the  part  of 
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the  defendant  independently  of  such  statute.  In  this  situa- 
tion the  court  submitted  to  the  jury  no  question  as  to  whether 
the  defects  in  the  wrench  and  absence  of  warning  to  the  plaint- 
iff were  the  proximate  cause,  but  whether  there  was  "any  want 
of  ordinary  care  on  the  part  of  the  defendant  which  proxi- 
mately caused  the  plaintiffs  injury."  This  the  jury  answered 
"Yes."  There  was  no  instruction  that  they  could  so  answer 
only  in  case  they  found  the  defect  in  the  wrench  to  have  been 
the  natural  and  probable  cause  of  the  injury,  but,  on  the  con- 
trary, they  were  instructed  to  answer  affirmatively  in  case 
they  so  found,  and,  by  separate  and  independent  paragraph, 
also  to  answer  "Yes"  if  they  found  there  was  any  negligence 
on  defendant's  part  which  was  the  natural  and  probable  cause. 
We  think  the  conclusion  irresistible  that  the  jury  might  well 
have  believed  that  the  exposed  gearing  was  an  act  of  negli- 
gence on  the  part  of  defendant,  and  that  it  was  the  proximate 
cause  within  the  definition  given  by  the  court  If  so,  con- 
cededly  the  defendant  would  not  be  liable,  for  the  plaintiff  had 
full  knowledge  of  the  exposure  of  this  gearing,  and  had,  doubt- 
less, assumed  any  risk  therefrom. 

It  is  suggested  that  proximate  causation  of  ihe  injury  by 
the  defect  in  the  wrench  is  so  obvious  that  the  court  must  de- 
clare it  as  matter  of  law.  The  legal  proximate  relation  be- 
tween cause  and  result  involves  so  much  of  inference  from  the 
known  characteristics  of  human  nature,  in  deciding  what  is 
or  should  be  within  the  reasonable  anticipation  of  the  ordi- 
narily prudent  and  intelligent  person  tinder  all  the  circum- 
stances, that  very  rarely  can  that  relationship  be  declared,  at 
least  in  the  affirmative,  as  matter  of  law.  Doubtless  there  may 
be  such  cases,  as  where  a  railroad  train  breaks  through  a 
known  defective  bridge,  or  a  pedestrian  on  a  sidewalk  steps 
into  an  obviously  dangerous  hole,  or  a  surgical  operation  is- 
negligently  performed.  Allen  v.  Yoje,  114  Wis.  1, 17,  89  N". 
W.  924.  In  this  case,  however,  while  the  actual  causal  rela- 
tion is  perhaps  undisputed,  we  think  it  cannot  be  said  as  mat- 
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ter  of  law,  although  it  might  well  be  found  as  a  fact,  that  ope 
supplying  such  a  defective  wrench  should,  as  an  ordinarily 
prudent  and  intelligent  man,  anticipate  the  likelihood  that  it 
would  be  used  in  such  a  way  as  to  cause  injury.  We  are  per- 
suaded that  was  the  question  for  the  jury  and  has  not  been 
passed  upon  by  this  verdict,  which  therefore  does  not  support 
the  judgment  for  the  plaintiff. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  new  triaL 


Schultz,  Appellant,  Vs.  Strauss,  Respondent 
February  5— February  28,  1906. 

Slander:  Statements  made  before  grand  jury  and  to  district  attorney: 
Judicial  proceedings:  Privileged  communications:  Privileged 
occasions:  Cause  of  action:  Discovery. 

1.  No  cause  of  action  for  slander  lies  for  statements  and  communi- 

cations made  to  a  grand  jury  in  the  course  of  their  proceedings 
or  to  the  district  attorney  and  his  assistants  in  their  official 
capacities. 

2.  Words  spoken  In  judicial  proceedings,  though  they  are  such  as 

impute  a  crime  to  another,  and  therefore,  if  spoken  elsewhere, 
would  Import  malice  and  be  actionable  in  themselves,  are  not 
actionable  if  they  are  applicable  and  pertinent  to  the  subject  of 
inquiry. 

3.  Exemption  from  liability  for  words  spoken  on  a  privileged  occa- 

sion is  not  the  same  privilege  recognized  in  the  law  as  per- 
taining to  confidential  communications,  but  they  are  privileged 
upon  the  ground  that  they  furnish  no  ground  of  action  for  the 
alleged  injury. 

4.  Proceedings  of  a  grand  jury  are  judicial  proceedings. 

6.  In  an  action  for  slander  for  statements  made  to  the  grand  jury 
in  the  course  of  their  proceedings  and  to  the  district  attorney 
in  his  official  capacity,  the  very  nature  of  the  complaint  shows 
that  the  statements  made  were  pertinent  and  material  to  the 
subject  under  consideration  by  the  grand  jury,  and  that  they 
were  communicated  to  the  grand  jury  in  a  judicial  proceeding. 
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6.  Such  communications  are  made  on  a  "privileged  occasion,"  and 

are  therefore  not  actionable. 

7.  Where  plaintiff  has  no  cause  of  action  for  slander  because  the 

words  spoken  were  communicated  to  the  grand  Jury  in  the 
course  of  their  proceedings,  or  to  the  district  attorney  in  £is 
official  capacity,  it  is  not  error  for  the  circuit  court  to  restrain 
a  court  commissioner  from  punishing  for  contempt  a  defendant 
who  refused  to  answer  questions  propounded  to  him  touching 
such  communications  while  being  examined  as  an  adverse  party 
under  sec  4096,  Stats.  1898. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county :  J.  C.  Ludwig,  Judge.    Affirmed. 

Plaintiff  was  indicted  by  the  grand  jury  and  was  charged 
with  extortion  and  bribery.  He  alleges  that  the  charges  are 
entirely  false  and  unfounded  in  fact,  and  avers  that  the  evi- 
dence upon  which  the  district  attorney  and  the  grand  jury 
acted  was  presented  to  them  by  the  defendant  and  that  his 
statements  are  false  and  defamatory.  He  also  claims  that,  by 
reason  of  the  false  and  defamatory  language  spoken  of  hhn 
by  the  defendant  to  the  grand  jury  and  the  district  attorney, 
he  has  been  much  defamed  and  damaged  in  his  character. 
This  action  is  founded  on  the  claims  of  plaintiff  as  above  set 
forth.  Plaintiff  made  an  affidavit  setting  forth  that  he  had  no 
personal  knowledge  of  the  words  spoken  by  the  defendant  and 
that  he  had  been  unable  to  discover  particulars  concerning 
them,  and  he  demanded  an  examination  of  the  defendant  un- 
der sec.  4096,  Stats.  1898,  to  enable  him  to  frame  his  com- 
plaint, and  for  this  purpose  he  instituted  a  discovery  proceed- 
ing before  a  court  commissioner  of  the  Milwaukee  county 
circuit  court.  The  points  upon  which  discovery  is  sought,  as 
alleged  in  plaintiff's  affidavit,  are  to  ascertain  the  exact  lan- 
guage used  by  defendant  in  speaking  of  and  concerning  plaint- 
iff, the  time,  the  occasion,  and  the  persons  present;  whether 
the  statements  were  true  or  false  and  whether  prompted  by 
motives  of  express  malice ;  and  by  whom  the  matters  covered 
by  the  alleged  defamation  were  brought  to  the  attention  of  the 
grand  jury.    Upon  this  examination  the  defendant,  under  ad- 
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vice  of  counsel,  refused  to  answer  certain  questions  pro- 
pounded to  him,  upon  the  ground  that  the  communications 
and  statements  sought  to  be  elicited  by  these  inquiries  were 
made  to  and  in  the  presence  of  the  members  of  the  grand  jury 
for  the  June,  1905,  term  of  the  municipal  court  of  Milwaukee 
county,  and  while  they  were  in  session,  and  also  to  Francis  E. 
McGovern  in  his  official  capacity,  then  the  district  attorney  of 
Milwaukee  county,  and  that  the  information  sought  had  rela- 
tion to  matters  then  pending  for  investigation  by  the  grand 
jury  and  the  district  attorney.    Upon  application  to  the  court 
for  a  review  of  the  court  commissioner's  proceedings  and  for 
directions  as  to  further  proceedings  before  him,  the  court 
ruled  and  ordered  that  "all  orders  and  directions  made  by 
the  court  commissioner  upon  the  examination  of  the  defendant 
in  this  cause,  whereby  defendant  was  ordered  and  directed  to 
answer  certain  questions  tending  to  disclose  communications 
made  by  the  defendant  to  the  grand  jury  of  Milwaukee  county 
while  in  lawful  session  and  to  the  district  attorney  of  Mil- 
waukee county  in  his  official  capacity,  be  and  the  same  are 
hereby  reversed,  vacated,  and  set  aside,  and  the  defendant  is 
by  this  order  purged  of  any  alleged  contempt  by  reason  of  his 
failure  to  comply  with  orders  and  directions  of  the  court  com- 
missioner in  reference  to  making  answer  to  said  questions." 
The  court  further  directed  that  he  be  not  required  to  answer 
the  questions  theretofore  propounded  upon  such  examination 
tending  to  disclose  any  statement  or  communication  he  had 
made  to  the  grand  jury  in  the  conduct  of  their  proceedings,  or 
to  the  district  attorney  and  his  assistants  in  their  official  ca- 
pacities.   This  is  an  appeal  from  such  order  of  the  court. 
Fred'h  W.  van  Cotzhausen,  counsel  for  appellant 
For  the  respondent  there  was  a  brief  by  Hoyt,  Doe,  Urn- 
breit  A  Olwell,  and  oral  argument  by  A.  C.  Umbreit. 

Siebeckek,  J.     It  is  contended  that  the  order  appealed 
from  should  be  reversed  because  the  subject  concerning  which 
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the  court  forbids  inquiry  to  be  made  is  not  within  the  field  of 
privilege.    Plaintiff  instituted  this  action  to  recover  damages, 
upon  the  ground  that  he  has  been  seriously  defamed  in  his 
character  and  standing,  and  that  the  law  awards  a  right  to  re- 
cover compensation  for  the  injury.    The  order  appealed  from 
is  specific  in  forbidding  any  disclosure  of  statements  and  com- 
munications made  by  the  defendant  to  the  grands  jury  in  the 
course  of  their  proceedings  or  to  the  district  attorney  and  his 
assistants  in  their  official  capacities.     Appellant's  counsel 
frankly  admits  this  to  be  the  effect  of  the  order  but  challenges 
its  validity,  and  asserts  that  statements  and  communications 
so  made  to  a  district  attorney  or  a  grand  jury  are  not  privi- 
leged upon  the  grounds  claimed,  namely,  that  the  statements 
and  communications  were  made  in  the  course  of  judicial  pro- 
cedure or  that  the  secrecy  respecting  grand  jury  proceedings 
(as  to  such  statements  and  communications)  must  be  main- 
tained.   The  statute  providing  discovery  in  proceedings  as  in- 
stituted by  plaintiff  is  framed  upon  the  idea  that  a  plaintiff  re- 
quires the  aid  of  this  remedy  to  enable  him  to  frame  his  com- 
plaint for  the  cause  of  action  arising  out  of  the  transactions 
concerning  which  he  seeks  discovery.     It  is  therefore  essen- 
tial to  inquire  at  the  very  threshold  of  the  case :  Has  plaintiff 
any  right  in  the  law  to  recover  compensation,  as  for  a  defama- 
tion, on  account  of  any  statement  or  communication  the  de- 
fendant may  have  made  to  the  grand  jury  or  the  district  at- 
torney in  his  official  capacity  ?    It  is  well  recognized  by  nu- 
merous adjudications  "that  words  spoken  in  the  course  of 
judicial  proceedings,  though  they  are  such  as  impute  crime 
to  another,  and  therefore,  if  spoken  elsewhere,  would  import 
malice  and  be  actionable  in  themselves,  are  not  actionable  if 
they  are  applicable  and  pertinent  to  the  subject  of  inquiry ." 
Hoar  v.  Wood,  3  Met.  193.    From  an  early  time  this  rule  lias 
had  support  and  it  has  been  adhered  to  in  the  decisions  of  this 
court,  as  is  evidenced  by  the  following  cases:    Jennings  v. 
Paine,  4  Wis.  358;  Calkins  v.  Sumner,  13  Wis.  193;  Larkin 
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v.  Noonan,  19  Wis.  82.  This  appears  to  be  the  accepted  doc- 
trine of  the  common  law  in  this  country,  and  it  is  well  en- 
trenched by  the  decisions  of  many  courts,  among  which  are 
the  following:  Acre  v.  Starkweather,  118  Mich.  214,  76  N. 
W.  379;  Hart  v.  Baxter,  47  Mich.  198,  10  K  W.  198;  Mc- 
Davitt  v.  Boyer,  169  HI.  475,  48  N.  E.  317 ;  Blakeslee  v. 
Carroll,  64  Conn.  223,  29  Atl.  473 ;  Lauder  v.  Jones,  13  N. 
Dak.  525,  101  K  W.  907;  Kidder  v.  Parkhurst,  3  Allen, 
393 ;  Rice  v.  Coolidge,  121  Mass.  393 ;  Mower  v.  Waison,  11 
Vt  536. 

The  exemption  from  liability  for  words  spoken  on  a  privi- 
leged occasion  is  not  the  same  privilege  recognized  in  the  law 
as  pertaining  to  confidential  communications,  as  between  at- 
torney and  client  and  other  like  confidential  relations,  but 
they  are  privileged  upon  the  ground  that  they  furnish  no 
ground  of  action  for  the  alleged  injury.    The  inquiry  then  is : 
Were  the  words  complained  of  spoken  in  the  course  of  judicial 
proceedings  and  were  they  pertinent  and  related  to  the  sub- 
ject of  inquiry  ?    The  proceedings  of  a  grand  jury  are  unques- 
tionably judicial  in  character  (Counselman  v.  Hitchcock,  142 
TL  S.  547,  12  Sup.  Ct.  195),  and  were  expressly  so  declared 
by  this  court  in  Larkin  v.  Noonan,  19  Wis.  82,  where  the 
court  quotes  approvingly  the  language  used  in  the  case  of 
Thorn  v.  Blanchard,  5  Johns.  508,  to  the  effect  that  in  certain 
•classes  of  cases  no  prosecution  for  defamation  will  lie  for 
statements  and  communications  made  in  the  presence  of  a 
grand  jury  and  in  proceedings  in  the  regular  course  of  justice, 
upon  the  ground  that  "the  policy  of  the  law  here  steps  in  and 
controls  the  individual  rights  of  redress.    The  freedom  of  in- 
quiry, the  right  of  exposing  malversation  in  public  men  and 
public  institutions  to  the  proper  authority,  the  importance  of 
punishing  offenses,  and  the  danger  of  silencing  inquiry  and 
x>f  affording  impunity  to  guilt,  have  all  combined  to  shut  the 
<loor  against  prosecutions  for  libels  in  cases  of  that  or  of 
analogous  nature."    The  case  of  Calkins  v.  Sumner,  13  Wis. 
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193,  is  not  in  conflict  with  this  decision.  The  court  states  in 
its  opinion,  commenting  on  the  erroneous  rule  submitted  by 
the  lower  court  to  the  jury : 

"The  rule  is,  that  if  what  is  said  or  written  be  pertinent 
and  material  to  the  cause  or  subject  matter  of  inquiry,  the 
speaker  or  writer  is  not  liable  to  an  action,  however  much  he 
may  be  actuated  by  hatred  or  ill-will." 

Whatever  defendant  may  have  stated  to  the  grand  jury  or 
the  district  attorney  must  be  held  pertinent  and  material  from 
the  very  nature  of  the  complaint  now  made  against  defendant 
for  damages.  It  is  not  disputed  but  that  the  injury  com- 
plained of  arises  out  of  the  transaction  resulting  in  the  indict- 
ment by  the  grand  jury,  which  it  is  charged  that  the  defendant 
falsely  and  maliciously  instigated.  From  this  it  must  follow 
that  the  alleged  defamatory  matter  was  applicable  and  perti- 
nent to  the  subject  under  consideration  by  the  grand  jury,  and 
that  it  was  communicated  to  them  in  the  course  of  a  judicial 
proceeding.  The  order  appealed  from  forbids  disclosure  of 
statements  and  communications  so  made  to  the  grand  jury 
and  to  the  district  attorney  who  were  investigating  this  sub- 
ject, and  these  statements  and  communications  must  be  held 
to  have  been  made  on  an  "occasion  of  privilege,"  and  to  be 
therefore  not  actionable  in  the  law. 

This  right  of  exemption  from  liability  for  defamatory 
words  spoken  under  such  circumstances  has  been  regarded  as 
of  such  importance  in  the  administration  of  public  affairs,  for 
reasons  of  public  safety  and  for  the  security  of  the  individual 
from  harassing  and  unjust  prosecutions,  that  the  people  of 
the  various  states  have  guarded  it  by  constitutional  provisions 
protecting  the  liberty  of  speech.  It  is  embodied  in  sec.  3,  art* 
I,  of  the  ?tate  constitution.  Mr.  Cooley,  commenting  on  these 
provisions  in  his  Constitutional  Limitations,  states : 

"It  is  to  be  observed  of  these  several  provisions  that  they 
recognize  certain  rights  as  now  existing,  and  seek  to  protect 
and  perpetuate  them  by  declaring  that  they  shall  not   be 
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abridged,  or  tiiat  they  shall  remain  inviolate.  They  do  not 
assume  to  create  new  rights,  but  their  purpose  is  to  protect  the 
citizen  in  the  enjoyment  of  those  already  possessed.  We  are 
at  once,  therefore,  turned  back  from  these  provisions  to  pre- 
existing law,  in  order  to  ascertain  what  the  rights  are  which 
are  thus  protected,  and  what  is  the  extent  of  the  privileges 
they  undertake  to  assure."  Cooley,  Const.  Lim.  (7th  ed.) 
596  et  seq. 

Among  the  rights  so  protected  by  the  constitutional  provis- 
ions he  enumerates  and  discusses  the  privileges  accorded  to 
statements  made  by  witnesses  and  counsel  in  the  course  of 
judicial  proceedings  for  bringing  offenders  to  justice,  and  the 
furnishing  of  preliminary  information  to  officers  charged 
with  the  duty  of  enforcing  the  law  against  offenders,  and  these 
are  held  to  come  within  the  rule  of  privileged  occasions.  Id. 
629  et  seq.  Statements  made  to  police  and  prosecuting  officers 
with  the  design  of  originating  and  forwarding  such  proceed- 
ings are  declared  by  the  adjudications  to  he  within  the  rule. 
Grimes  v.  Coyle,  6  B.  Mon.  301 ;  In  re  Quarles  and  Butler,. 
158  U.  S.  532, 15  Sup.  Ct.  959 ;  Shinglemeyer  v.  Wright,  124 
Mich.  230,  82  K  W.  887 ;  Morrow  v.  Wheeler  &  W.  Mfg.  Co. 
165  Mass.  349,  43  N.  E.  105;  Wright  v.  Lothrop,  149  Mass. 
385,  21  K  E.  963;  Gabriel  v.  McMullin,  127  Iowa,  426,  103 
N.  W.  355;  Vogel  v.  Gruaz,  110  U.  S.  311,  4  Sup.  Ct.  12. 
Applying  these  principles  to  the  facts  and  circumstances  al- 
leged for  the  purpose  of  obtaining  discovery  in  the  instant 
case,  it  necessarily  follows  that  plaintiff  has  no  cause  of  action 
arising  out  of  the  transaction  participated  in  by  the  defendant 
before  the  grand  jury ;  nor  has  he  a  cause  of  action  against 
defendant  by  reason  of  any  statements  defendant  made  to  the 
district  attorney  or  his  assistants  in  their  official  capacities. 
The  order  appealed  from  properly  prohibited  the  court  com- 
missioner from  inflicting  the  threatened  punishment  as  for  a 
contempt,  and  justly  restrained  him  from  causing  disclosure 
in  the  course  of  the  discovery  proceedings  of  the  transactions 
involved  in  the  inquiries  propounded  to  defendant 
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It  is  urged  that  the  doctrine  of  the  decisions  in  the  cases  of 
Murphy  v.  State,  124  Wis.  635, 102  M".  W.  1087,  and  Have- 
ner v.  State,  125  Wis.  444, 104  K  W.  116,  recently  made  by 
this  court,  is  a  modification,  by  a  partial  abrogation,  of  the 
<5ommon-law  rule  pertaining  to  the  secrecy  of  grand  jury  pro- 
ceedings, and  that  such  modification  permits  disclosure  of 
such  proceedings  for  the  purposes  now  demanded.  We  find 
no  basis  for  this  claim  and  must  re-affirm  what  was  stated  in 
the  Havenor  Case,  that  the  secrecy  of  grand  jury  proceedings 
must  be  maintained  within  the  limits  prescribed  by  the  stat- 
utes and  established  by  the  decisions  of  the  courts,  for  reasons 
of  public  policy,  to  promote  the  effectual  enforcement  of  the 
criminal  law.  This  question  is  not,  however,  of  importance 
in  this  case  in  view  of  the  considerations  above  stated,  which 
here  control. 

By  the  Court. — Order  affirmed. 


Chybowski,  Respondent,  vs.  Buoybus  Company,  Appellant, 
February  5— February  23,  1906. 

Tr{al:  Impaneling  of  jury:  Interrogation  of  opposing  counsel:  Court 
and  jury:  Master  and  servant:  Personal  injuries:  Defective  ma- 
chinery: Evidence:  Burden  of  proof. 

1.  On  the  trial  of  an  action  for  personal  Injuries  to  a  servant,  plaint- 

iff is  not  entitled  to  interrogate'  defendant's  counsel,  either  at 
the  bar  or  on  the  stand  as  a  witness,  as  to  whether  an  insurance 
company  is  pecuniarily  interested  in  the  litigation. 

2.  When  the  evidence  in  relation  to  a  controverted  question  of  fact 

on  the  one  side  accords  with  what  must  necessarily  have  been 
the  case  under  given  undisputed  and  indispensable  circum- 
stances, and  the  evidence  on  the  other  side  is  opposed  thereto, 
there  is  no  room  for  conflicting  reasonable  inferences,  and  hence 
no  question  for  solution  by  a  Jury. 

3.  Whether  such  situation  does  or  does  not  exist  in  any  case  is  a 

matter  for  the  court  to  determine,  and  it  should  do  so  even 
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without  a  motion  in  that  regard.  Refusal  so  to  do,  in  the  face 
of  a  proper  motion,  is  no  less  than  the  denial  of  a  right 

4.  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by 

the  improper  working  of  a  steam  hammer,  the  construction  of 
the  machine  is  held  to  present  such  positive  demonstration  of 
impossibility  of  the  accident  complained  of  that  the  contrary 
evidence  of  the  operatives  of  the  machine  did  not  raise  any 
conflict  for  solution  by  the  jury. 

5.  In  an  action  for  personal  injuries  to  a  servant  from  an  alleged 

defective  machine,  satisfactory  proof  that  the  machine  worked' 
perfectly  both  before  and  after  the  accident  casts  the  burden 
on  plaintiff  to  show  that  its  alleged  defective  action  was  caused, 
by  a  defect  in  the  machine. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Obren  T.  Williams,  Circuit  Judge.    Reversed. 

Action  to  recover  for  personal  injuries.  Plaintiff  com- 
plained that  while  in  the  employ  of  defendant  the  latter  failed 
to  furnish  him  a  reasonably  safe  place  in  which  to  do  his  work, 
in  that  his  working  place  was  in  close  proximity  to  a  steam 
hammer  so  defective  that  it  was  liable  to  deliver  two  blows 
when  only  one  was  intended  and  without  any  manipulation 
of  the  controlling  levers  for  the  second  strike  and  thereby 
cause  the  drift  pin,  used  on  the  occasion  in  question,  if  moved 
out  of  its  place  or  turned  over  by  the  first  blow,  to  fly  from 
its  location  under  the  hammer  with  great  force,  and  to  injure 
any  person  who  might  be  within  its  range ;  that  plaintiff  was 
injured  in  that  way,  his  right  leg  being  fractured  above  the 
knee.  Judgment  was  asked  in  the  sum  of  $10,000.  Defend- 
ant answered  putting  in  issud  all  allegations  in  respect  to  the 
hammer  being  defective. 

During  the  impaneling  of  the  jury  plaintiff  asked  defend- 
ant's counsel  if  a  certain  insurance  company  was  not  pecun- 
iarily interested  in  the  litigation.  The  latter  objected  to  being 
so  interrogated  in  the  presence  of  the  jury,  and  still  further 
objected  to  being  interrogated  at  all  in  his  place  as  defend- 
ant's representative,  and  compelled  to  answer  the  questions. 
He  was  then  called  to  the  stand  as  a  witness  and  sworn.     The* 
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question  w«9  then  repeated  to  him  and,  under  protest,  by  order 
of  the  court  he  was  compelled  to  answer,  which  he  3id  in  the 
affirmative* 

The  mechanism  which  it  was  claimed  caused  the  injury- 
consisted  of  a  hammer  weighing  about  1,250  pounds,  a  piston 
rod,  piston  head,  and  cylinder  set  in  a  vertical  position  with 
such  connections  that  by  a  proper  manipulation  thereof  the 
hammer  could  be  caused  to  drop,  striking  whatever  was  on 
the  hammer  bed  with  its  own  weight  accelerated  by  a  steam 
pressure  of  from  seventy  to  ninety  pounds  to  the  square 
inch  and  to  rise  again  to  its  position  and  repeat  the  blow  as 
often  as  desired,  but  only  by  manipulation  of  the  operating 
lever.  There  were  two  levers.  One  was  to  control  the 
steam  as  to  turning  it  on  or  off  from  the  boiler,  and  the  other 
to  control  the  application  of  the  steam  as  to  applying  it  below 
the  piston  head  to  raise  the  hammer,  exhaust  it  to  permit  the 
hammer  to  fall,  and  to  apply  it  above  the  cylinder  head  to 
add  the  force  thereof  to  the  gravity  power  of  the  falling 
weight. 

There  was  no  way  by  which  the  hammer  could  be  raised  to 
deliver  a  blow,  except  by  drawing  the  steam  lever  and  raising 
the  operating  lever.  There  was  no  way  by  which  a  blow  could 
be  delivered  except  by  putting  down  the  operating  lever.  If 
a  blow  was  desired  combining  the  falling  weight  of  the  ham- 
mer and  the  steam  pressure  also,  that  was  accomplished  by 
pressing  down  the  operating  lever  while  the  steam  was  on. 
If  a  blow  was  only  desired  of  the  falling  weight  of  the  ham- 
mer, that  was  accomplished  by  shutting  off  the  steam  and  put- 
ting the  operating  lever  down.  There  was  no  automatic  shut- 
ting off  or  on  of  the  steam,  or  turning  in  of  the  steam  above 
or  below  the  piston  head.  Every  movement  of  the  hammer 
was  positive  following  the  appropriate  movements  of  th«  op- 
erating lever  and  steam  lever. 

The  evidence,  in  the  main,  was  directed  to  the  point  of 
whether  on  the  occasion  in  question  the  hammer  struck  two 
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blows  when  only  one  was  desired,  or  in  other  words,  whether, 
the  appliance  being  manipulated  to  strike  one  blow,  two  blows 
were  delivered  without  any  movement  of  the  levers.  There 
was  %  evidence  for  the  plaintiff  by  the  boy  who  operated  the 
levers  on  the  occasion  in  question,  and  who  had  operated  them 
for  weeks  prior  thereto,  that  the  hammer  was  accustomed  to 
strike  two  blows  when  only  one  was  desired,  and  to  deliver  the 
second  blow  without  any  change  in  the  controlling  lever ;  that 
he  made  complaint  on  several  occasions  to  the  boss  of  the  de- 
partment, who  promised  to  fix  the  machine.  He  testified  that 
if  the  levers  did  their  work  properly  the  machine  coijld  not 
work  that  way.  He  attributed  the  second  blow  of  the  ham- 
mer to  some  defect  in  the  machine,  but  suggested  no  par- 
ticular defect,  and  suggested  no  cause  whatever  except  a 
leak  of  steam.  There  was  other  testimony  on  the  part  of 
plaintiff  to  the  effect  that  a  second  blow  might  be  caused  when 
only  one  was  desired  by  water  in  the  cylinder,  or  by  a  leak  of 
steam  around  the  piston  head  where  it  entered  the  cylinder. 
The  evidence  on  the  part  of  defendant  was  to  this  effect:  The 
hammer  worked  perfectly  prior  to  the  occurrence  in  question 
and  thereafter.  It  was  an  utter  impossibility  for  such  a  ham- 
mer to  rebound  after  striking  a  blow  and  strike  a  second  blow 
as  testified  to  by  plaintiff's  witness;  that  such  a  movement 
would  render  the  hammer  worse  than  useless.  The  hammer 
could  only  be  raised  by  turning  on  the  steam  and  raising  the 
operating  lever  letting  steam  in  below  the  piston  head.  So  long 
as  the  operating  lever  remained  up  and  the  steam  on,  it  was 
an  utter  impossibility  for  the  hammer  to  fall  because  the  full 
pressure  of  the  steam  in  the  boiler  would  extend  to  the  cylin- 
der head.  The  cylinder  head  could  not  descend,  allowing  the 
hammer  to  drop,  without  compression  of  the  steam  and  back 
pressure  on  the  boiler,  which  was  an  impossibility,  the  pres- 
sure customarily  being  seventy  to  ninety  pounds  to  the  square 
inch.  The  hammer  after  being  raised  by  the  steam  pressure 
could  not  be  made  to  fall  otherwise  than  by  shutting  off  the 
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steam  and  dropping  the  operating  lever.  No  movement  of 
the  hammer  was  possible  except  in  response  to  proper  move- 
ments of  the  levers  mentioned,  the  one  designed  to  turn  on 
and  off  the  steam  and  the  other  to  apply  it 

At  the  close  of  the  evidence  defendant's  counsel  moved  the 
court  to  direct  a  verdict  in  favor  of  defendant.  The  motion, 
was  denied.  The  jury  rendered  a  special  verdict,  finding,  in 
effect,  as  follows:  The  steam  hammer  was  out  of  repair, 
causing  it  to  strike  two  blows  when  only  one  was  desired,  not- 
withstanding proper  manipulation  of  the  controlling  levers 
by  the  hammer-boy.  That  defective  condition  of  the  hammer 
was  the  proximate  cause  of  plaintiff's  injury.  The  defend- 
ant, by  the  exercise  of  ordinary  care,  might  have  known  of 
such  defective  condition  of  the  hammer  for  a  sufficient  length 
of  time  before  the  accident  to  have  remedied  the  same.  The 
plaintiff  was  not  guilty  of  any  want  of  ordinary  care  contrib- 
uting to  the  injury.  Three  thousand  dollars  will  be  required 
to  compensate  him  for  his  injury. 

After  verdict,  defendant's  counsel  moved  the  court  to  change 
the  finding  in  respect  to  the  hammer  being  defective  and  strik- 
ing two  blows  when  only  one  was  desired,  so  as  to  negative 
any  such  condition,  and  by  striking  out  the  finding  in  respect 
to  the  hammer  being  defective,  as  claimed  by  plaintiff,  and 
the  defects  having  existed  so  long  that  defendant,  by  the  exer- 
cise of  ordinary  care,  might  have  discovered  them  a  sufficient 
length  of  time  before  the  accident  to  have  remedied  the  same, 
and  to  give  judgment  in  its  favor  of  no  cause  of  action.  The 
motion  was  denied.  The  court  then,  on  motion,  rendered 
judgment  in  favor  of  plaintiff  for  the  amount  of  damages 
found  by  the  jury. 

For  the  appellant  there  was  a  brief  by  Hoyt,  Doe,  Umbreit 
&  Olwell,  and  oral  argument  by  J".  B.  Doe. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  K.  Shawvan,  attorney,  and  Byaai,  Ogden  &  Bottwnv,  of 
counsel 
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Mabshaix,  J.  In  Fdber  v.  C.  Reiss  G.  Co.  124  Wis.  554, 
102  N.  W.  1049,  it  was  held  that  a  juror  may  properly  he  in- 
terrogated upon  the  voir  dire  as  to  whether  he  is  in  the  em- 
ploy of  or  in  any  way  concerned  with  any  insurance  company 
which  is  pecuniarily  interested  in  the  litigation,  the  examina- 
tion being  conducted  in  the  presence  of  jurors  already  in  the 
box  and  those  not  yet  drawn,  if  thought  best,  and  in  such  rea- 
sonable manner  as  not  to  place  improper  matters  before  them 
or  suggest  impropriety  in  the  company's  connection  with  the 
case.  In  other  words,  such  examination  is  proper  so  long  as 
conducted  "strictly  within  the  right"  to  discover  the  state  of 
mind  of  the  juror  as  regards  the  matter  in  hand  or  any  col- 
lateral matter  reasonably  liable  to  unduly  influence  him.  The 
learned  circuit  court  seems  to  have  considered  the  conclusion 
in  that  case  with  what  was  said  in  support  thereof  as  warrant- 
ing the  extraordinary  proceeding  detailed  in  the  record.  If 
there  is  anything  in  the  former  case  suggesting  the  propriety 
of  requiring  counsel  to  state  either  from  his  place  as  such  or 
from  the  stand  as  a  witness,  as  was  done  here,  whether  an  in- 
surance company  is  concerned  in  the  litigation,  we  are  not 
conscious  of  it  It  would  seem  that  the  words  in  the  former 
case  to  the  effect  that  the  questions  propounded  must  be  to 
the  juTor  and  "strictly  within  the  right"  as  to  his  status  re- 
specting the  controversy  in  hand,  by  necessary  implication, 
condemn  the  proceeding  under  consideration. 

The  mere  fact  that  an  insurance  company  was  concerned  in 
the  litigation  was  wholly  immaterial.  The  attitude  of  the 
court  as  to  compelling  appellant's  counsel  to  bear  evidence  in 
respect  thereto,  notwithstanding  assurance  of  respondent's 
counsel  that  the  information  sought  for  was  wanted  only  as 
a  basis  for  interrogating  the  juror,  clearly  gave  undue  import- 
ance to  the  insurance. company's  connection  with  the  case  since 
no  such  basis  was  necessary.  It  was  a  matter  quite  likely  to 
prejudice  the  jury  and  should  not  have  been  adverted  to  at 
all  except  by  questions  to  the  particular  juror  under  examina- 
Vol.  127—22 
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tion  and  "strictly  within  the  right"  to  discover  whether  any 
bias  or  basis  therefor  on  his  part  existed.  The  pretense  that 
it  was  necessary  to  interrogate  counsel,  as  was  done,  to  obtain 
a  basis  for  such  discovery  should  not  have  appealed  success- 
fully to  the  court. 

All  cases,  but  particularly  such  as  the  one  in  hand,  should 
be  managed  from  the  bench  with  the  most  scrupulous  and  con- 
stant regard  for  the  existence  of  those  mere  ulterior  matters 
liable  to  be  referred  to  purposely  or  apparently  so,  in  a  way 
to  improperly  influence  the  jury.    That  is  due  to  the  parties, 
and  is  due  as  well  to  the  jurors  themselves.    They  have  the 
single  function  to  perform  of  determining  the  truth  as  to  con- 
troverted issues  of  fact  solely  from  the  competent  evidence 
produced  in  their  hearing  and  the  law  as  given  to  them  by  the 
court    When  their  true  position,  and  that  only,  is  kept  be- 
fore them  from  the  beginning  to  the  end  of  the  trial,  and  they 
are  inspired  by  the  guiding  hand  of  the  judge  to  win  distinc- 
tion by  putting  aside  every  influence  except  the  evidence  and 
the  law  proper  for  their  consideration,  the  jury  system  is 
commonly  vindicated  as  being  the  best  that  has  been  designed 
or  is  designable  for  the  discovery  of  truth  in  the  administra- 
tion of  justice.     The  proceeding  under  consideration  was  a 
wide  departure  from  that  standard.    It  was  wholly  unneces- 
sary to  the  ostensible  purpose  thereof.    The  effort  to  interro- 
gate counsel,  at  the  very  outset  should  have  been  firmly  re- 
pressed and  the  attention  of  the  interrogator  directed  to  the 
only  legitimate  subject  in  hand :  that  of  determining  whether 
the  juror  was  in  any  wise  concerned  in  any  insurance  com- 
pany interested  in  the  litigation.    The  discovery  in  that  re- 
gard might  well  have  been  obtained  by  one  or  two  proper  ques- 
tions not  calculated  to  unduly  suggest  the  fact  of  the  com- 
pany's connection  with  the  case. 

In  addition  to  the  foregoing  the  proper  solution  of  the 
question  as  to  whether  the  evidence  warranted  tie  finding  that 
the  steam  hammer  was  defective  and  thereby  it  was  caused  to 
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make  two  strokes  when  only  one  was  intended,  producing  the 
injury  complained  of,  so  effectually  disposes  of  this  appeal, 
and  under  the  present  practice,  in  view  of  the  record,  of  the 
litigation  as  well,  that  it  does  not  seem  advisable  to  discuss 
any  other  matter.  We  wilT  consider  such  additional  matter 
briefly. 

Nature's  unchanging  and  unchangeable  laws  and  the  un- 
varying and  invariable  principles  of  mechanics  cannot  be 
turned  aside  by  the  verdict  of  a  jury,  even  if  the"  matter  con- 
cerning the  same  is  given  into  their  hands  accompanied  by  a 
judicial  suggestion  that  there  may  be  reasonable  doubt  in  re- 
spect thereto.  This  court  has  often  spoken  decisively  on  that 
subject  for  the  guidance  of  trial  courts,  as  well  as  for  the  pur- 
poses of  the  particular  cases  in  which  the  matter  was  involved. 
Vorbrich  v.  Gender  &  P.  Mfg.  Co.  96  Wis.  277,  71  K  W. 
434;  Mont  any  e  v.  Northern  Elec.  Mfg.  Co.,  ante,  p.  22,  105 
N.  W.  1043. 

When  the  evidence  in  relation  to  a  controverted  question  of 
fact  on  the.  one  side  accords  with  what  must  necessarily  have 
been  the  case  under  given  undisputed  and  indisputable  cir- 
cumstances, and  the  evidence  on  the  other  side  is  opposed 
thereto,  obviously  there  is  no  room  for  conflicting  reasonable 
inferences,  consequently  no  question  for  solution  by  a  jury. 
Whether  such  situation  does  or  does  not  exist  in  any  case  is  a 
matter  for  the  court  to  determine.  It  cannot  escape  the  re- 
sponsibility of  solving  it  and  doing  so  considerately.  Such  a 
situation  often  presents  the  most  severe  test  of  judicial  cour- 
age which  trial  courts  are  subjected  to.  Failure  to  satisfy 
such  test  in  all  respects  gives  ground,  unjustly  it  seems,  for 
much  of  the  criticism  often  heard  of  the  jury  system.  The 
duly  devolves  upon  the  presiding  judge,  in  every  jury  trial, 
before  giving  the  controversy  over  to  the  jury  for  a  determina- 
tion, of  deciding  whether,  under  the  evidence  and  the  law  ap- 
plicable thereto,  there  can  fairly  be  said  to  be  reasonable  in- 
ferences favoring  one  side  as  well  as  such  inferences  favoring 
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the  other,  so  that  the  truth  of  the  matter  may  be  with  the 
former  or  with  the  latter.  It  is  easy  to  see  that  in  case  of  a  de- 
cision in  the  affirmative,  when  the  conclusion  clearly  should 
be  in  the  negative,  tie  jury  must  naturally  regard  such  de- 
cision as  suggesting  that  their  function  as  to  determining  a 
conflict  between  reasonable  inferences  is  necessarily  called 
into  action.  They  take  the  case,  in  such  circumstances,  at 
the  hands  of  the  court  accompanied  by  a  decision,  in  advance 
by  paramount  authority,  that  the  evidence,  in  view  of  the  law 
applicable  thereto,  will  sustain  a  verdict  either  way,  according 
as  the  same  may  be  viewed  by  them.  Upon  their  going  wrong, 
harsh  criticism  thereof  and  of  the  jury  system  itself,  is  quite 
out  of  place.  The  fault  is  not  with  the  system,  but  with  its 
administration.  Musbach  v.  Wisconsin  C.  Co.  108  Wis.  57, 
69,  84  N.  W.  36. 

Where  the  evidence  is  sufficient  only  to  give  rise  to  mere 
conjecture  in  favor  of  the  plaintiff,'  or  to  suggest  merely  a 
possibility  of  the  truth  being  as  claimed  by  him — Hyer  v. 
Janesville,  101  Wis.  371,  77  N.  W.  729 ;  Sorenson  v.  Me- 
nasha  P.  &  P.  Co.  56  Wis.  338, 14  K  W.  446 ;  Agen  v.  Metro- 
politan  L.  Ins.  Co.  105  Wis.  217,  225,  80  N.  W.  1020; 
Spencer  v.  C,  M.  &  St.  P.  B.  Co.  105  Wis.  311,  81  N.  W. 
407;  Stafford  v.  Chippewa  Valley  E.  S.  Co.  110  Wis.  331, 
345,  85  N.  W.  1036 — or  the  evidence  in  his  favor  is  contrary 
to  all  reasonable  probabilities,  the  jury  are  placed  in  a  false 
position  by  being  directed  to  determine  upon  which  side  aTe 
the  major  and  controlling  probabilities.  The  court  in  such 
circumstances,  without  a  motion  in  that  regard,  should  apply 
the  law  thereto  and  dispose  of  the  litigation  accordingly.  Re- 
fusal in  that  regard,  in  face  of  a  proper  motion  invoking  ju- 
dicial action,  is  no  less  than  the  denial  of  a  right  Finkcls&on 
v.  C,  te.  &  St.  P.  B.  Co.  94  Wis.  270,  68  K  W.  1005 ;  Caw- 
ley  v.  La  Crosse  City  B.  Co.  101  Wis.  145,  77  N.  W.  179  ; 
Baxter  v.  C.  £  N.  W.  B.  Co.  104  Wis.  307,  330,  80  N.  W. 
644;  Optenberg  v.  Skelton,  109  Wis.  241,  85  K  W.  356.  Wo 
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are  not  unmindful  that  error  now  and  then  in  respect  to  such 
matters  is  consistent  with  the  most  careful  judicial  adminis- 
tration. What  has  been  said  has  reference  particularly  to 
those  extreme  cases,  of  which  this  is  one,  which  are  too  plain 
to  admit  of  any  reasonable  controversy. 

It  requires  but  the  most  ordinary  appreciation  of  the  op- 
eration of  a  machine, — combining  a  block  of  steel,  weighing 
1,250  pounds,  more  or  less,  for  use  as  a  hammer,  suspended 
above  an  anvil  bed  by  a  piston  rod  having  its  upper  end  armed 
with  a  piston  head  inclosed  in  a  cylinder  in  the  ordinary  way 
for  utilizing  the  power  of  steam  under  compression,  the  whole 
appliance  being  erected  in  a  vertical  position  with  connec- 
tions so  as  to  permit  of  the  piston  head  being  made  to  oscillate, 
only  by  the  necessary  valves  controlling  the  application  of 
steam  being  operated  by  hand  power  as  to  each  movement  of 
the  piston,  as  in  this  case ;  that  is,  such  appliance  not  having 
any  automatic  device  to  cause  the  movement  of  the  piston 
head  in  one  direction  to  reverse  the  application  of  the  steam 
pressure  so  as  to  produce  a  return  motion — to  perceive  that 
a  stroke  of  the  hammer  without  the  appropriate  precedent 
movement  of  the  controlling  devicfe  is  out  of  the  question. 
It  seems  perfectly  obvious  that  every  movement  of  the  piston 
head  must  necessarily  be  preceded  by  such  appropriate  shift- 
ing of  the  controlling  device  by  the  person  in  charge  thereof. 
It  follows  that  these  must  be  regarded  as  verities  respecting 
the  case  in  hand :  When  the  hammer-boy,  as  the  one  attending 
the  machine  was  called,  turned  on  the  steam  and  raised  the 
controlling  lever  so  as  to  open  the  inlet  below  the  piston  head 
and  the  exhaust  above,  the  hammer  necessarily  was  elevated 
to  a  position  of  readiness  for  a  strike.  It  could  not  go  back 
against  the  steam  pressure.  It  necessarily  remained  in  the 
position  of  readiness  for  a  strike,  the  steam  pressure  being 
continued,  till  the  controlling  lever  was  put  down  opening  the 
exhaust  below  the  cylinder' head.  After  a  blow  was  struck 
die  hammer  could  not  rebound  against  steam  pressure  ap- 
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plied  above  the  piston  head  to  accelerate  the  downward  mo- 
tion, in  case  of  such  acceleration.  In  case  of  the  steam  being 
cut  off  instantly  upon  the  blow  being  delivered  there  could  yet 
be  no  return  motion  to  a  position  requisite'for  a  second  strike. 
The  hammer  would  necessarily  remain  down  by  its  own 
weight  and  by  the  steam  pressure  above  the  piston  head  as 
well  till  such  pressure  was  reduced  by  condensation.  The 
hammer  could  not  go  back  for  a  second  strike  except  in  re- 
sponse to  a  reverse  motion  of  the  controlling  device,  opening 
the  exhaust  above  the  cylinder  head  and  the  inlet  below.  The 
testimony  of  a  witness  to  the  contrary  of  this  only  evidenced 
ignorance  or  something  worse.  Any  amount  of  such  contrary 
evidence  could  not  raise  any  conflict  for  solution  by  a  jury. 
Reasonable  doubt  respecting  the  truth  of  a  matter  arrived  at 
by  methods  of  positive  demonstration  cannot  be  created  by  any 
amount  of  mere  speculation  or  conjecture,  or  even  positive 
contrary  evidence  from  the  mouths  of  witnesses. 

Proof  that  the  machine  worked  perfectly  both  before  and 
after  the  accident,  which  was  very  satisfactorily  made,  cast 
the  burden  on  plaintiff  to  show  that  the  alleged  second  strike 
of  the  hammer,  if  one  occurred,  was  caused  by  a  defect  in  the 
appliance.  In  this  we  put  aside  the  evidence  as  to  the  double 
and  uncontrollable  action  of  the  hammer  as  not  worthy  of 
belief.  In  any  event  it  was  efficiently  rebutted,  so  far  as  such 
double  motion  of  the  hammer  suggesting  that  it  was  the  re- 
sult of  any  defect  in  the  machine.  Vorbrich  v.  Oeuder  &  P. 
Mfg.  Co.  96  Wis.  277,  71  N.  W.  434.  There  was  no  attempt 
to  lift  the  burden  thus  cast  on  respondent,  except  by  proof 
that  the  alleged  second  motion  of  the  hammer  might  have  been 
caused  by  a  leak  of  steam  at  the  entrance  of  the  piston  rod 
into  the  cylinder  or  by  water  in  the  cylinder.  There  was  no 
proof  of  a  definite  character  that  any  such  leak  existed  or  that 
there  was  water  in  the  cylinder.  Moreover,  it  is  readily  seen 
that  if  there  were  such  a  leak  it  could  not  possibly  have  caused 
the  alleged  undesired  motion  of  the  hammer.    The  entrance* 
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of  the  piston  rod  into  the  cylinder  was  below  the  piston  head. 
Such  a  leak  could  not  have  been  active  except  when  the  ham- 
mer was  up  and  the  steam  pressure  was  on,  and  then  the  effect 
could  only  have  been  a  mere  waste  of  energy  of  a  trifling  char- 
acter, necessarily  supplied  as  fast  as  it  occurred  in  case  the 
steam  was  on,  and  otherwise  it  could  only  have  permitted  of  a 
slow  descent  of  the  hammer  as  the  steam  escaped.  In  no 
event  could  it  have  caused  the  cylinder  head  to  rise,  lifting 
the  hammer,  or  have  caused  any  efficient  motion  of  the  ham- 
mer whatever.  The  suggestion  of  water  in  the  cylinder  is 
likewise  hardly  worthy  of  consideration.  Water  in  the  cylin- 
der below  the  piston  head,  in  case  of  any  accumulation  thereof 
at  that  point,  would  necessarily  be  forced  out  by  the  down- 
ward motion  of  the  piston  head.  Water  could  have  accumu- 
lated above  the  cylinder  head  only  by  condensation  of  the 
steam  which  caused  the  downward  motion  or  a  leaky  valve, 
and  such -accumulation,  if  one  occurred,  could  not  in  any  event 
have  caused  a  reverse  motion  or  any  motion  of  the  hammer. 
Neither  of  the  suggested  explanations  of  the  alleged  double 
motion  of  the  hammer  was  supported  by  anything  better  than 
baseless  conjecture,  as  it  seems  1o  us.  This  is  in  accordance 
with  the  evidence  and  is  self-evident. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  with  directions  to  grant  the  motion 
made  in  appellant's  behalf  for  a  correction  of  the  verdict,  and 
for  judgment  in  his  favor  dismissing  the  action  with  costs. 
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Bingham,  Appellant*  vs.  Board  of  Supervisors  of  Mil- 
waukee County  and  others,  Respondents. 

February  5— February  23,  1906. 

Constitutional  law:  Statutes:  Special  or  private  law:  Classification  by 
counties:  Bonds:  Tax  levy:  Requisites:  Formalities:  Collection: 
Treasurer's  bond:  Failure  to  file:  Mandatory  and  directory  pro- 
visions. 

L  Under  constitutional  limitations  classification  must  be  based  on 
substantial  and  real  differences  in  the  classes,  which  are  ger- 
mane to  the  purpose  of  the  law  and  reasonably  suggest  the  pro- 
priety of  substantially  different  legislation,  the  legislation  must 
apply  to  each  member  of  the  class,  and  the  classification  must 
not  be  based  on  existing  circumstances  only,  but  must  be  so 
framed  as  to  include  in  the  class  additional  members  as  fast  as 
they  acquire  the  characteristics  of  the  class. 

2.  Ch.  444,  Laws  of  1903,  entitled  "An  act  to  authorize  the  building 

and  construction  of  viaducts  across  valleys,  gullies,  running 
streams,  or  railroad  tracks  by  counties  in  this  state  of  a  popu- 
lation of  150,000  or  more  and  for  the  issuing  of  county  bonds 
therefor,"  is  not  a  special  or  private  law  within  the  prohibition 
of  sec.  81,  art.  IV,  Const. 

3.  Under  ch.  444,  Laws  of  1903,  the  classification  of  counties  by  pop- 

ulation is  not  based  on  existing  facts  only,  but  is  so  framed  as 
to  admit  additional  members,  is  based  on  substantial  and  real 
differences  germane  to  the  subject  covered  by  the  law,  and  the 
characteristics  of  the  class  suggest  the  propriety  of  the  law  as 
applicable  to  the  class,  while  refusing  it  to  other  counties  not 
in  the  class. 

4.  In  an  action  to  restrain  the  issue  of  bonds  of  Milwaukee  county, 

proposed  to  be  negotiated  under  the  provisions  of  ch.  444,  Laws 
of  1903,  it  appeared,  among  other  things,  that  in  attempted  com- 
pliance with  sec.  3,  art  XI,  Const,  and  said  statute,  the  county 
board,  at  the  same  time  that  it  passed  the  resolution  directing 
the  issuance  of  the  bonds,  also  passed  a  resolution  providing 
that  to  meet  the  principal  and  interest  thereof  "there  is  hereby 
levied  on  all  the  taxable  property  of  the  county  in  each  of  the 
twenty  years  1905  to  1924,  inclusive,  a  tax"  of  one  twentieth  of 
the  face  of  the  bonds,  and  also  in  each  of  said  years  the  amount 
of  the  necessary  interest  levy.  Held,  that  the  action  taken  was 
correct  and  the  only  action  that  would  satisfy  the  constitutional 
and  statutory  requirements,  and  was  not  open  to  the  objec- 
tions that  the  board  had  no  authority  to  levy  a  tax  for  any  year 
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beyond  the  then  current  year,  or  that  some  taxes  might  become 
delinquent  and  not  paid  until  after  sale,  and  consequently  the 
entire  amount  might  not  be  on  hand  at  the  time  the  annual  in- 
stalments fell  due. 
5.  Ch.  444,  Laws  of  1903,  provides  that  the  county  treasurer,  before 
he  shall  receive  the  bonds  issued  under  its  authority  or  any 
money  derived  from  the  sale  thereof,  shall  execute  an  additional 
bond  in  a  specified  sum  within  thirty  days  after  it  has  been 
determined  to  issue  such  bonds.  The  county  board  by  resolu- 
tion of  May  9th  determined  to  issue  such  bonds,  and  on  July  1st, 
following,  the  county  treasurer  filed  his  bond,  which  was  ap- 
proved August  8th,  but  was  subsequently  discovered  to  omit 
some  conditions  required  by  the  statute,  and  in  September  fol- 
lowing, and  before  receiving  any  bonds  or  money,  he  filed  a 
new  bond,  containing  all  the  necessary  conditions,  which  was 
duly  approved.  Held,  that  the  requirement  of  the  statute  as  to 
the  exact  time  when  the  bond  should  be  filed  was  directory 
only,  at  least  so  long  as  it  was  filed  before  the  treasurer's  du- 
ties began,  and  that  failure  in  this  respect  to  strictly  comply 
with  the  statute  furnished  no  ground  to  enjoin  the  issue  of  the 
bonds. 
•6.  Ch.  444,  Laws  of  1903,  provides  that  bonds  under  the  act  shall 
be  of  three  several  denominations,  "the  number  of  bonds  of  such 
denominations  to  be  fixed  by  the  county  board."  Held,  that 
such  statute  is  mandatory  to  the  extent  that  no  bond  can  law- 
fully be  issued  unless  it  be  of  one  of  the  denominations  pre- 
scribed, but  does  not  require  that  all  three  of  the  denomina- 
tions shall  be  issued. 


Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
«county:  Lawrence  W.  Halsey,  Circuit  Judge.     Affirmed. 

Edward  T.  Fain-child,  for  the  appellant. 

For  the  respondents  there  was  a  brief  signed  by  Turner, 
Hunter,  Pease  &  Turner,  of  counsel ;  by  Francis  E.  AfcGov- 
*ern,  attorney  for  the  County  Board  of  Supervisors,  Frank  J. 
Lerucheck,  chairman,  Oeorge  Thuering  and  Frank  0.  Phelps, 
county  treasurers;  and  by  Chester  B.  Masslich  and  Eugene 
Dupee,  attorneys  for  E.  H.  Rollins  &  Sons,  John  Farson, 
Arthur  B.  Leach,  Ferry  W.  Leach,  and  James  0.  Campbell. 
There  was  also  a  supplemental  brief  and  oral  argument  by 
W.  /.  Turner,  of  counsel. 
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Winslow,  J.  This  is  an  action  in  equity  brought  by  a  tax- 
payer of  Milwaukee  county  to  enjoin  the  issuance  and  sale  of 
negotiable  county  bonds  amounting  to  $450,000  for  the  pur- 
pose of  building  a  viaduct  across  the  Menominee  valley,  con- 
necting Grand  avenue  on  the  east  side  of  said  valley  with 
Grand  avenue  extended  on  the  west  side  thereof.  Certain 
corporations  and  firms  which  had  contracted  to  purchase  said 
bonds  were  made  defendants,  together  with  the  county  officers. 
The  bonds  were  about  to  be  issued  under  the  provisions  of  ch. 
444,  Laws  of  1903.  The  defendants  answered  jointly,  andy 
the  plaintiff  having  demurred  generally  to  the  answer,  the  de- 
murrer was,  overruled  as  a  demurrer  to  the  answer,  but  sua- 
tained  as  a  demurrer  to  the  complaint,  and  the  plaintiff  ap- 
peals. 

The  first  and  most  important  contention  made  by  the  appel- 
lant is  that  said  ch.  444  is  a  special  or  private  law,  and  hence 
is  unconstitutional  under  the  provisions  of  sec  31,  art.  IVr 
Const.,  which  prohibits  the  enactment  of  special  or  private 
laws  for  various  purposes,  including  the  laying  out  of  high- 
ways, assessment  or  collection  of  taxes,  and  for  the  granting 
of  corporate  powers  or  privileges.  The  law  thus  attacked  is 
entitled : 

"An  act  to  authorize  the  building  and  construction  of  via- 
ducts across  valleys,  gullies,  running  streams  or  railroad 
tracks  by  counties  in  this  state  of  a  population  of  150,000  or 
more  and  for  the  issuing  of  county  bonds  therefor." 

The  first  section  provides  that: 

"The  county  board  of  supervisors  of  any  county  within  this 
state  which  now  has  or  may  hereafter  have  according  to  any 
state  or  national  census  taken  a  population  of  150,000  or 
more,  is  hereby  authorized  and  empowered  to  erect,  construct 
and  maintain  any  viaduct  or  bridge  over  and  across  any  gullyr 
river  or  valley,  or  railroad  track  or  tracks  agreeable  to  the 
conditions  and  provisions  of  this  act  and  subsisting  laws  ap- 
plicable thereto,  when  in  the  opinion  of  such  county  board  the 
erection  of  such  viaduct  or  bridge  shall  be  for  the  best  inter- 
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ests  of  the  county  and  inhabitants  thereof,  which  opinion 
shall  be  rendered  by  resolution  duly  adopted  by  the  county 
board  of  supervisors  of  such  county,  at  any  legal  meeting 
thereof.  Such  viaduct  or  bridge  shall  be  constructed  of  such 
length,  width  and  height  as  the  said  county  board  of  super- 
visors may  by  resolution  determine." 

The  remaining  sections  of  the  act  contain  detailed  provis- 
ions governing  the  manner  in  which  the  work  shall  be  done, 
the  contracts  let,  and  the  bonds  issued,  as  well  as  provisions 
for  the  levying  of  taxes  to  pay  the  principal  and  interest  of 
the  bonds. 

The  county  of  Milwaukee  is  the  only  county  in  the  state 
having  a  population  of  150,000,  and  the  claim  is  that  this  law 
is  evidently  a  law  passed  solely  for  Milwaukee  county,  and 
is  consequently  a  special  or  private  law  and  not  a  general  one. 
The  ultimate  and  controlling  question  is  whether  classifica- 
tion of  counties  by  population  is  a  proper  classification  as  re- 
lating to  legislation  concerning  the  building  of  public  improve- 
ments. If  it  be  proper  classification,  then  the  law  is  a  general 
one,  notwithstanding  the  fact  that  there  is  now  but  one  mem- 
ber of  the  class.  If  not,  then  the  law  must  be  held  special* 
Adams  v.  Beloit,  105  Wis.  363,  81  N.  W.  869.  The  general 
rules  governing  classification  have  been  frequently  stated, 
and  may  be  said  to  be  briefly  as  follows :  The  classification 
must  be  based  on  substantial  and  real  differences  in  the  classes, 
which  are  germane  to  the  purpose  of  the  law  and  reasonably 
suggest  the  propriety  of  substantially  different  legislation, 
the  legislation  must  apply  to  each  member  of  the  class,  and  the 
classification  must  not  be  based  on  existing  circumstances 
only,  but  must  be  so  framed  as  to  include  in  the  class  addi- 
tional members  as  fast  as  they  acquire  the  characteristics  of 
the  class.  Stale  ex  rel.  Bisch  v.  Trustees,  121  Wis.  44,  98  N". 
W.  954,  and  cases  cited  on  page  53  (98  N.  W.  957).  Ap- 
plying these  general  rules  to  the  law  here  attacked,  it  is  at 
once  seen  that  the  classification  is  not  based  on  existing  f  acts* 
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■only,  but  is  so  framed  as  to  admit  additional  members,  so 
that  there  is  but  one  question,  and  that  is  whether  the  classi- 
fication is  based  upon  a  substantial  and  real  difference  which 
is  germane  to  the  purpose  of  the  law,  and  suggests  the  pro- 
priety of  such  a  law  to  govern  a  county  of  150,000  inhabitants 
while  denying  it  to  counties  with  lesser  population.  A  marked 
and  substantial  difference  in  population  is,  of  course,  a  real 
•difference,  but  does  it  suggest  the  propriety  of  greater  powers 
in  the  matter  of  the  construction  of  such  public  improvements 
than  the  ordinary  powers  possessed  by  smaller  counties  ?  If 
this  question  related  to  cities  instead  of  counties,  then  there 
would  seem  to  be  no  doubt  that  it  should  be  answered  in  the 
affirmative.  That  large  and  populous  cities  need  better,  safer, 
and  more  expensive  highways  and  bridges  for  the  accommoda- 
tion of  their  teeming  populations  than  small  communities  no 
one  will  deny.  The  simple  rural  highway  and  the  inexpensive 
bridge  may  be  ample  for  all  purposes  in  the  village  or  small 
•city,  while  for  the  congested  conditions  of  the.  great  city  the 
asphalt  pavement  and  the  broad  and  expensive  bascule  bridge 
may  be  not  only  proper,  but  absolutely  essential  to  human, 
safety.  Classification  of  cities  by  population,  and  the  enact- 
ment of  general  laws  for  each  class  according  to  its  needs, 
has  been  so  often  approved  by  this  court  that  it  has  become 
part  of  the  fundamental  law  of  the  state.  State  ex  reL  Eisch 
v.  Trustees,  supra.  No  good  reason  is  perceived  why  the  same 
considerations,  in  a  somewhat  modified  degree  perhaps,  da 
not  justify  classification  of  counties  by  population  as  well  as 
cities.  Indeed,  this  court  has  affirmed  the  validity  of  an  act 
providing  for  the  payment  of  a  salary  to  registers  of  deeds  in 
lieu  of  fees  in  all  counties  containing  a  population  of  150,000 
or  upwards,  on  the  ground  that  the  classification  was  proper, 
and  hence  that  the  act  was  a  general  act  and  not  private  or 
locaL  Verges  v.  Milwaukee  Co..  116  Wis.  191,  93  N.  W. 
44.  While  the  subject  of  classification  was  not  discussed  at 
length  in  this  case,  it  is  manifest  that  it  could  not  have  been 
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decided  as  it  was  except  on  the  basis  that  the  classification  of 
counties  by  population  in  legislation  relating  to  the  payment 
of  a  salary  in  lieu  of  fees  to  the  register  of  deeds  was  proper 
because  germane  to  the  subject;  the  idea  doubtless  being  that 
in  a  populous  county  where  many  real-estate  transfers  are 
made,  the  fees  provided  by  law  would  furnish  an  extravagant 
compensation  to  the  register,  while  in  small  counties  where 
the  transfers  are  few  in  number  the  fee  system  would  afford 
simply  a'  reasonable  compensation.  So  this  court  sustained 
the  validity  of  a  law  granting  to  town  boards  of  supervisors 
all  the  powers  of  village  boards  (with  certain  exceptions)- 
where  the  town  contained  an  unincorporated  village  contain- 
ing not  less  than  1,000  inhabitants,  and  held  it  to  be  a  general' 
act  Land,  L.  &  L.  Co.  v.  Brown,  73  Wis.  294,  40  N.  W.  482. 
This  decision  could  evidently  only  have  been  reached  on  the 
basis  that  classification  of  country  towns  by  population  was 
proper.  Indeed,  the  language  of  the  opinion  on  page  302 
(40  N*.  W.  485)  shows  this  to  have  been  the  basis,  although 
the  word  "classification"  is  not  used. 

But,  apart  from  these  decisions,  it  seems  apparent  that  a 
county  of  more  than  150,000  population  is  quite  certain  to 
contain  densely  populated  areas  requiring  means  of  intercom- 
munication by  way  of  highways  and  bridges  far  more  elab- 
orate and  expensive  than  those  which  will  fully  satisfy  the 
modest  needs  of  a  sparsely  settled  county,  devoted  principally 
to  farming  and  containing  only  a  few  villages  of  small  popula- 
tion. So  we  reach,  without  serious  difficulty,  the  conclusion 
that  the  classification  of  counties  by  population  in  the  law  be- 
fore us  is  germane  to  the  subject  covered  by  the  law,  and  that 
the  characteristics  of  the  class  suggest  the  propriety  of  such  a 
law  as  applicable  to  the  class,  while  refusing  it  to  other  coun- 
ties not  in  the  class. 

A  number  of  minor  objections  are  made  which  will  be 
briefly  noticed.  Our  constitution  (sec  3,  art.  XI)  provides 
that  any  municipality  incurring  an  indebtedness  "shall,  be- 
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fore  or  at  the  time  of  doing  so,  provide  for  the  collection  of  a 
direct  annual  tax  sufficient  to  pay  the  interest  on  such  debt  as 
it  falls  due,  and  also  to  pay  and  discharge  the  principal  thereof 
within  twenty  years  from  the  time  of  contracting  the  same." 
Sec.  10  of  the  act  in  question  also  provides  as  follows: 

"It  shall  be  the  duty  of  any  county  board  of  supervisors 
which  shall  have  determined  upon  the  building  of  any  viaduct 
under  the  provisions  of  this  act,  at  or  before  issuing  any  bonds 
in  pursuance  hereof,  to  provide  for  the  payment  of  the  in- 
terest and  the  ultimate  payment  of  the  principal,  of  any  and 
all  bonds  which  shall  be  issued  under  and  by  virtue  of  this 
act;  and  for  that  purpose  such  county  board  of  supervisors  is 
hereby  authorized  and  required  at  or  before  the  issue  of  any 
such  bonds  shall  have  been  determined  upon,  to  provide  for 
the  assessment,  levy  and  collection  of  a  direct  annual  tax  upon 
all  the  taxable  property  of  such  county  in  which  such  viaduct 
shall  be  located,  sufficient  to  pay  the  interest  on  such  bonds  so 
issued,  and  also  to  provide  for  the  levy  and  assessment  of  a  di- 
rect tax,  sufficient  to  pay  and  discharge  the  principal  of  said 
bonds,  as  the  same  shall  mature  and  to  collect  the  same  in  the 
manner  as  other  taxes  are  levied  and  collected  by  law." 

In  attempted  compliance  with  these  constitutional  and  stat- 
utory requirements,  the  county  board  of  Milwaukee  county,  at 
the  same  time  that  it  passed  the  resolution  directing  the  issu- 
ance of  the  bonds,  also  passed  a  resolution  providing  that  to 
meet  the  principal  and  interest  thereof  "there  is  hereby  levied 
on  all  the  taxable  property  of  the  county  in  each  of  the  twenty 
years  1905  to  1924,  inclusive,  a  tax  in  the  sum  of  $22,500  for 
the  payment  of  the  principal  of  said  bonds,"  also  in  each  of 
said  years  the  amount  set  opposite  each  year,  respectively,  for 
the  payment  of  interest  (the  amount  of  the  interest  levy  for 
■each  year  being  specified).  It  is  said  that  the  board  had  no 
authority  to  levy  a  tax  for  any  year  beyond  the  current  year, 
and  hence  that  the  attempted  levy  for  future  years  is  invalid, 
and  the  constitutional  requirement  has  not  been  met.  This 
contention  logically  means  that  no  municipal  debt  can  be  in- 
curred without  levying  a  tax  to  pay  the  entire  principal  and 
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interest  during  the  current  year,  a  result  which  is  as  absurd 
as  it  is  plainly  contrary  to  the  plain  import  of  the  constitu- 
tional provision.  So  far  as  ordinary  tax  levies  are  concerned, 
the  county  board  cannot  make  tax  levies  for  future  years,  but 
it  was  just  this  difficulty  which  the  constitutional  provision 
named  was  framed  to  meet  and  .correct,  as  fully  explained  in 
the  case  of  Eyes  v.  St.  Croix  Co.  108  Wis.  136,  83  N".  W.  637. 
In  that  case  it  was  held  that  neither  the  constitutional  pro- 
vision aforesaid  nor  a  statutory  provision  identical  in  terms 
with  sec  10  was  satisfied  by  the  mere  passage  of  a  resolution 
providing  that  there  "shall  be  annually  levied  by  the  county 
board"  sufficient  sums  to  meet  the  principal  and  interest  of 
the  bonds  as  they  fall  due,  for  the  reason  that  such  a  resolu- 
tion was  not  an  exercise  of  the  county  board's  legislative  power 
to  levy  a  tax,  but  a  mere  promise,  or  command  to  future 
boards  to  do  so.  We  have  no  disposition  to  review  or  change 
the  rule  announced  in  that  case.  Following  that  rule,  it  is 
evident  that  the  action  taken  in  the  present  case  was  correct, 
and  indeed  the  only  action  which  would  satisfy  the  constitu- 
tional and  statutory  requirements.  The  objection  that  some 
of  the  taxes  might  become  delinquent  and  not  be  paid  until 
after  sale,  and  hence  that  the  entire  amount  might  not  be  in 
hand  at  the  time  when  the  annual  instalments  fall  due,  is  not 
deemed  of  sufficient  dignity  to  require  treatment  The  levies 
provided  for,  if  collected  when  due  in  regular  course,  will 
meet  all  instalments  of  principal  and  interest  as  they  become 
due.    This  must  be  held  to  be  a  sufficient  provision. 

The  law  in  question  requires  the  county  treasurer  to  exe- 
cute an  additional  bond  with  sureties,  in  double  the  amount 
of  the  proposed  bond  issue,  within  thirty  days  after  it  has 
been  determined  to  issue  such  bonds,  and  before  he  shall  re- 
ceive the  bonds  or  any  money  derived  from  the  sale  thereof. 
It  appears  that  the  county  treasurer  filed  a  bond  July  1, 1905, 
which  was  approved  by  the  county  board  August  8,  1905,  but 
was  subsequently  discovered  not  to  contain  all  the  conditions 
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required  by  the  statute,  and  in  September  following,  and  be- 
fore receiving  any  bonds  or  money,  filed  a  new  bond  contain- 
ing all  the  necessary  conditions,  which  was  duly  approved  by 
the  county  board.  It  is  claimed  that  the  proposed  bond  issue 
must  he  enjoined  because  of  failure  to  file  the  bond  within  the 
required  time.  This  contention  must  fail  The  purpose  of 
the  bond  is  simply  to  indemnify  the  county  against  loss  re- 
sulting from  the  failure  of  the  treasurer  to  perform  his  duty. 
The  .requirement  as  to  the  exact  time  when  it  shall  be  filed  is 
plainly  directory  only,  at  least  so  long  as  it  is  filed  before  the 
treasurer's  duties  begin.  Neither  the  treasurer  nor  his  sure- 
ties could  be  heard  to  say  that  it  was  void  because  not  given 
within  the  prescribed  thirty  days.  Murfree,  Official  Bonds, 
§§  321,  583. 

The  law  provides  that  the  bonds  issued  under  this  act  shall 
be  "in  the  sum  of  one  thousand  dollars,  five  hundred  dollars, 
and  one  hundred  dollars  each,  the  number  of  bonds  of  such  de- 
nomination to  be  fixed  by  the  county  board  of  supervisors/* 
The  resolution  of  the  county  board  provided  for  the  issuance 
of  $1,000  and  $500  bonds,  but  not  for  the  issuance  of  any 
$100  bonds,  and  it  is  claimed  that  the  bond  issue  is  illegal  and 
should  be  restrained,  because  the  law  is  mandatory  and  re- 
quires that  all  denominations  shall  be  issued.  The  law  is 
doubtless  mandatory  to  the  extent  that  no  bond  can  be  law- 
fully issued  under  it  unless  such  bond  be  of  one  of  the  de- 
nominations prescribed ;  but  should  its  mandatory  character 
be  construed  as  extending  any  further?  We  think  not.  If 
it  had  been  intended  to  require  that  all  three  denominations 
should  be  issued,  with  the  idea  perhaps  that  small  investors 
should  have  an  opportunity  to  subscribe  as  well  as  large  ones, 
it  would  seem  that  the  legislature  would  certainly  have 
guarded  the  provisions  by  fixing  at  least  a  minimum  propor- 
tional amount  of  the  smaller  bonds  which  must  be  issued. 
Instead  of  any  such  provisions,  however,  the  legislature  ex- 
pressly authorized  the  county  board  to  fix  the  "number  of 
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bonds  of  such  denominations"  to  be  issued,  thus  making  it 
possible  for  the  board  to  issue  all  three  denominations  and 
yet  issue  but  one  bond  of  $100.  Thus  the  letter  of  the 
law  would  be  fully  complied  with,  but  its  spirit  (on  the  basis 
that  it  is  mandatory)  would  be  set  at  naught.  Again,  the 
provision  last  quoted  says  that  the  county  board  shall  fix  the 
number  of  bonds  of  "such  denomination,"  not  of  "each"  de- 
nomination. The  word  "such"  must  have  been  used  advisedly, 
and  must,  it  seems,  refer  to  such  denomination  as  the  board 
shall  determine  to  issue,  otherwise  it  would  seem  to  have  no 
appropriate  place  in  the  sentence.  These  considerations  lead 
us  to  the  conclusion  that  the  law  does  not  require  that  all  the 
denominations  shall  be  issued  in  a  given  bond  issue. 

Some  minor  objections  are  made  which  do  not  seem  well 
•taken  or  worthy  of  special  treatment. 

By  the  Court. — Order  affirmed. 


Pbahi,  and  wife,  Respondents,  vs.  Rookbs,  imp.,  Appellants 
February  5— February  25, 1906. 

Mortgagee:  Foreclosure:  Practice:  Writ  of  assistance:  Issuance: 
Notice:  Sufficiency  of  grounds  of  motion  to  vacate:  Laches: 
Failure  to  seal,  writ:  Amendment:  Waiver. 

1.  Under  sec.  3187,  Stats.  1898  (providing  that  from  the  time  of 
the  filing  of  the  notice  therein  authorized  the  pendency  of  the 
action  "shall  be  constructive  notice  thereof  to  a  purchaser  or 
incumbrancer  of  the  property  affected  thereby;  and  every  pur- 
chaser or  incumbrancer  whose  conveyance  or  incumbrance  is 
not  recorded  or  filed  shall  be  deemed  a  subsequent  purchaser 
or  incumbrancer  and  shall  be  bound  by  the  proceedings  in  the 
action  to  the  same  extent  and  in  the  same  manner  as  if  he 
were  a  party  thereto"),  and  sec.  3169  (providing,  as  to  the  effect 
of  a  sheriff's  deed  of  foreclosure  and  the  confirmation  of  the 
■ale,  that  the  same  shall  vest  in  the  purchaser  all  the  right. 
Vol.  127—23 
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title,  and  interest  of  the  mortgagor,  his  heirs,  personal  repre- 
sentatives, and  assigns  in  and  to  the  premises  sold,  and  shall 
bar  all  claim,  right,  and  equity  of  redemption  therein,  of  and 
against  the  parties  to  such  action,  their  heirs  and  personal  rep- 
resentatives, and  also  against  all  persons  claiming  under  them 
subsequent  to  the  filing  of  the  notice  of  the  pendency  of  the 
action  In  which  such  Judgment  was  rendered;  and  the  pur- 
chaser, his  heirs  and  assigns  shall  be  let  into  possession  of 
the  premises  so  sold  on  production  of  such  deed  or  a  duly 
certified  copy  thereof,  and  the  court  may,  if  necessary,  issue 
a  writ  of  assistance  to  deliver  such  possession),  and  in  the 
absence  of  a  rule  of  court  in  that  behalf,  there  is  no  restraint 
upon  the  circuit  court  as  to  the  necessary  proceedings  prelim- 
inary to  the  issuance  of  a  writ  of  assistance  to  enforce  the 
rights  of  a  purchaser  at  a  foreclosure  sale.  The  circuit  court 
may  or  may  not  require  notice  of  the  application  to  be  given 
the  occupant,  as  in  its  judgment  may  seem  best  in  the  par- 
ticular case. 
1.  Under  said  sees.  3169,  3187,  Stats.  1898,  as  to  premises  sold  under 
a  foreclosure  Judgment,  one  who  has  connected  himself  with 
the  title  by  purchase  of  the  equity  of  redemption  after  the  filing 
of  a  lis  pendens,  as  well  as  an  occupant,  actual  or  constructive, 
is  deemed  a  party  to  the  action  and,  therefore,  chargeable  with 
notice  that  the  ordinary  and  usual  proceedings  in'  the  execution 
of  the  judgment  will  occur,  including  the  issuing  of  a  writ  of 
assistance. 

3.  The  foregoing  paragraph  has  no  reference  to  cases  where  there 

is  a  party  in  possession  under  title  not  reached  by  the  fore- 
closure judgment 

4.  On  a  motion  to  vacate  a  writ  of  assistance  Issued  to  put  the 

grantee  of  a  purchaser  at  foreclosure  sale  into  possession,  it 
was  alleged  that  the  purchase  at  foreclosure  sale  was,  or  should 
Slave  been,  made  in  the  interest  of  the  holder  of  the  equity  of 
redemption,  under  whom  the  moving  party  claimed,  and  that 
the  grantee  of  the  purchaser  at  the  foreclosure  sale  was  charge- 
able with  notice  that  he  was  a  mere  successor  trustee  to  the 
moving  party.  The  allegations  were  wholly  on  information  and 
belief  and  were  unequivocally  denied.  Held,  that  the  showing 
made  was  insufficient  to  indicate,  with  reasonable  probability, 
that  the  claim  of  the  moving  party  could  be  maintained,  and 
that  the  court  was  justified  in  denying  the  motion  and  in  refus- 
ing to  leave  the  moving  party  to  his  ordinary  remedy  to  teat 
the  truth  of  the  matter. 

5.  In  the  absence  of  equities  superior  to  or  impairing  the  right  of 

one  holding  a  sheriff's  deed  issued  on  a  foreclosure  sale  to  apply 
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for  a  writ  of  assistance,  mere  delay  on  his  part  is  not  suf- 
ficient to  warrant  denying  the  writ 

6.  The  right  to  a  writ  of  assistance  is  not  absolute,  and  while 

grounds  for  withholding  It,  in  the  court's  discretion,  may  exist, 
yet  one  holding  a  sheriff's  deed  on  a  foreclosure  sale,  duly  con- 
firmed, is  prima  fade  entitled  to  the  writ  to  put  him  in  posses- 
sion of  the  subject  of  the  purchase. 

7.  The  omission  of  the  seal  of  the  court  from  a  writ  of  assistance 

is,  under  sec  2829,  Stats.  1898,  an  amendable  irregularity,  and 
is  waived  by  an  appearance  and  motion  to  set  aside  the  writ  on 
Its  merits. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  J.  C.  Ludwig,  Judge.    Affirmed. 

The  appeal  was  from  an  order  denying  a  motion  to  set  aside 
a  writ  of  assistance. 

May  12,  1897,  Johanna  Wrege,  who  was  then  possessed  of 
a  homestead  right  and  also  a  one-third  interest  in  the  fee  to 
the  land  in  question,  mortgaged,  in  form,  the  whole  title  to 
the  plaintiffs  to  secure  payment  of  a  note  for  $1,000.  She  did 
not  thereafter  marry.  August  30, 1897,  subject  to  such  mort- 
gage, she  ill  form  conveyed  the  whole  title  to  Mary  Roe,  who 
later  by  marriage  beeame  Mary  Stadlbauer,  the  transaction  be- 
ing accompanied  by  an  agreement  as  to  the  mortgage  indebted- 
ness, which  was  later  passed  upon  by  the  court  as  hereafter 
mentioned.  In  January,  1898,  the  entire  title  to  the  property, 
subject  to  such  mortgage,  was  by  appropriate  conveyances 
vested  in  Mary  Roe,  fully  discharging  tho  covenants  for  title 
contained  in  her  deed.  Subsequently  Mary  Roe,  in  form,  con- 
veyed the  entire  property  to  August  E.  Stadlbauer,  who,  as 
before  stated,  later  became  her  husband.  Subsequently  a  suit 
was  commenced  to  foreclose  such  mortgage,  Mary  Roe  (nee 
Stadlbauer)  and  August  E.  Stadlbauer  being  made  defend- 
ants, and  a  notice  of  the  pendency  of  the  action  being  duly 
filed.  The  Stadlbauers  appeared  and  answered.  Such  pro- 
ceedings were  thereafter  duly  had  in  the  action  that  May  1, 
1899,  judgment  was  rendered  in  plaintiff's  favor  charging 
.Johanna  Wrege  and  the  Stadlbauers  with  personal  liability 
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for  the  mortgage  indebtedness,  and  for  foreclosure  and  sale  in 
due  form.  It  was  provided  in  the  judgment  in  accordance 
with  the  statute. covering  the  matter,  as  follows: 

"After  the  confirmation  of  the  sale  .  .  .  the  purchaser,  or 
purchasers,  ...  his  or  their  heirs  or  assigns,  be  let  into  pos- 
session of  the  premises  so  sold,  on  the  production  of  the  said 
sheriff's  deed  or  deeds,  or  a  duly  authenticated  copy  thereof. 
And  that  each  and  every  of  the  parties  to  this  action,  who  may 
be  in  possession  of  the  premises  described  in  such  deed  or 
deeds,  and  every  other  person  who  since  the  filing  of  such  no- 
tice of  the  pendency  of  this  action  has  come  into  possession  of 
the  same  .  .  .  shall  deliver  to  such  grantee  or  grantees,  in 
such  deed  or  deeds,  his  or  their  heirs  or  assigns,  possession  of 
such  portion  of  said  mortgaged  premises  ...  on  production 
of  such  deed  or  deeds,  or  an  authenticated  copy  or  copies 
thereof.  .  .  .  The  defendants  and  their  heirs  respectively, 
and  all  persons  claiming  under  them,  or  any  or  either  of  them, 
after  the  filing  of  such  notice  of  pendency  of  this  action,  be 
forever  barred  and  foreclosed  of  all  right,  title,  interest,  and 
equity  of  redemption  in  said  mortgaged  premises,  except  the 
right  of  redemption  before  such  sale,  as  provided  by  statute." 

June  11,  1900,  the  mortgaged  premises  were  sold  pursuant 
to  the  judgment  to  the  National  Realty  Company,  the  sale  be- 
ing perfected  by  a  sheriff's  deed  and  a  confirmation  by  the 
court  in  due  form.  The  Stadlbauers  were  in  possession  of  the 
property  at  the  time  of  the  foreclosure  proceedings.  Subse- 
quent to  the  foreclosure  sale  they,  in  form,  conveyed  the  prop- 
erty to  John  B.  Amazeen,  who  later,  in  form,  conveyed  the 
same  to  Charles  Fitz  Gerald,  who  later  under  a  contract  with 
appellant  Michael  B.  Rogers,  as  his  executory  vendee,  put  the 
latter  into  possession  of  the  property.  Rogers  so  remained  up 
to  the  time  of  the  application  for  the  writ.  Petition  was  made 
for  such  writ  July  14,  1905,  on  behalf  of  Henry  F.  Durbin, 
who  was  then  owner  of  the  property  under  proceedings  and  in- 
struments duly  conveying  to  him  the  title  acquired  as  afore- 
said by  the  National  Realty  Company.  The  petition  set  forth, 
in  the  main,  the  facts  above  stated,  and  further  that  certified 
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copies  of  the  sheriffs  deed  and  the  order  confirming  the  sher- 
iffs sale,  and  due  evidence  of  the  title  acquired  at  the  sale 
having  passed  to  Dwrbin,  were  exhibited  to  Michael  B.  Rogers, 
and  possession  of  the  premises  demanded  of  him,  which  de- 
mand was  refused.  The  writ  was  issued  July  15,  1905.  Mo- 
tion was  made  on  behalf  of  Michael  B.  Rogers  and  Charles 
Fitz  Gerald,  his  executory  Vendor,  to  set  aside  the  writ,  the 
motion  being  based  upon  affidavits  to  the  effect  that  no  notice 
of  the  application  therefor  was  served  upon  them  or  either  of 
them,  and  further  showing  on  information  and  belief  that  at 
the  time  of  the  foreclosure  sale  Henry  Herman,  as  agent  of 
the  Stadlbauers,  had  in  his  possession  money  with  which  to 
buy  in  the  property  in  their  interest  and  with  instructions  to 
so  do;  that  in  breach  of  his  trust  he  caused  the  same  to  be 
conveyed  to  the  National  Realty  Company ;  that  the  agencies 
of  such  company  and  all  those  concerned  in  the  title  under 
it  down  to  and  inclusive  of  the  applicant  for  the  writ  were 
informed  of  that  situation;  that  the  National  Realty  Com- 
pany never  was  possessed  of  any  interest  in  the  property,  ex- 
cept as  trustee  for  the  Stadlbauers,  and  that  although  the 
legal  title  to  the  property  passed  to  such  company  and  through 
mesne  conveyances  to  the  applicant  for  the  writ,  the  equita- 
ble title  was  in  Michael  B.  Rogers,  the  executory  vendee  of 
Charles  Fits  Gerald.  There  were  opposing  affidavits  to  the 
effect  that  Henry  F.  Durbiru  at  the  time  he  acquired  his  in- 
terest in  the  property  had  no  knowledge,  or  information,  or 
ttny  ground  of  belief,  or  suspicion  in  respect  to  any  of  the 
matters  stated  in  the  affidavits  in  support  of  the  motion  to  set 
aside  the  writ,  as  to  the  property  having  been  bid  in,  or  au- 
thorized to  be  bid  in,  at  the  foreclosure  sale  in  the  interest  of 
August  E.  Stadlbauer.  * 

The  motion  to  vacate  the  writ  was  denied  and  Rogers  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  Vilas,  Vilas  &  Free- 
man, and  oral  argument  by  C.  A.  Vilas.     They  contended, 
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inter  alia,  that  the  appellant  should  have  had  notice  of  the  ap- 
plication for  the  writ  of  assistance  in  order  that  he  might 
have  opportunity  to  appear  and  protect  his  interests.  Sees. 
3025,  3169,  Stats.  1898;  Loomis  v.  Wheeler,  21  Wis.  271; 
Benhard  v.  Barrow,  Walk.  (Mich.)  519;  Hopper  v.  Yonge, 
69  Ala.  484;  Wiley  v.  Carlisle,  93  Ala.  237;  San  Jose  v. 
Fulton,  45  Cal.  316;  Oglesby  v.  Pearce,  68  HI.  220;  Blow* 
velt  v.  Smith,  22  N.  J.  Eq.  31 ;  Jones  v.  Hooper,  50  Miss. 
510;  Rawiszer  v.  Haanilton,  51  How.  Pr.  297;  Knight  v. 
Houghtalling,  94  N.  C.  408 ;  Bell  v.  BirdsaU,  19  How.  Pr. 
491.  In  doubtful  cases  the  writ  should  be  refused  and  the 
parties  left  to  litigate  their  contested  rights  in  the  proper 
court.  WUey  v.  Carlisle,  93  Ala.  237;  Hooper  v.  Yonge,  69 
Ala.  484;  Schenck  v.  Conover,  13  N.  J.  Eq.  220;  Thomas  v. 
Be  Baum,  14  N.  J.  Eq.  37 ;  Chadwich  v.  Island  Beach  Go. 
42  N.  J.  Eq.  602 ;  Barton  v.  Beatty,  28  N.  J.  Eq.  412 ;  Hen- 
derson v.  McTucker,  45  Cal.  647 ;  Blauvelt  v.  Smith,  22  N. 
J.  Eq.  31 ;  San  Jose  v.  Fulton,  45  Cal.  316 ;  Langley  v.  Vott, 
54  Cal.  435,  437 ;  Tevis  v.  Hides,  38  Cal.  234.  The  writ,  be- 
ing summary  in  character,  should  be  refused  by  the  court 
when  the  purchaser,  seeking  its  aid  to  enforce  his  possession, 
has  been  guilty  of  such  delay- as  to  leave  it  doubtful  whether  or 
not  he  has  given  the  person  in  possession  the  right  to  remain. 
Hooper  v.  Yonge,  69  Ala.  484 ;  Planters'  Bank  v.  FouwUces, 
4  Sneed,  461. 

For  the  respondent  there  was  a  brief  signed  by  T.  L.  Kenr 
nan,  attorney,  Quarles,  Spence  &  Quarles,  of  counsel,  and 
T.  W.  Spence,  of  counsel  for  petitioner,  and  oral  argument  by 
Mr.  Spence. 

Marshall,  J.  Counsel  for  appellant  with  much  authority 
presses  upon  our  attention  the  idea  that  a  writ  of  assistance 
to  put  a  purchaser  at  a  foreclosure  sale  in  possession  of  the 
property  should  only  be  issued  upon  notice  to  the  occupant, 
and  should  not  be  issued  at  all  against  one  not  a  party  to  the 
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foreclosure  suit  There  is  this  fundamental  infirmity  in  that 
position.  It  is  based  mainly  on  decisions  in  other  states  un- 
der statutes  or  court  rules  differing  from  ours  and  decisions 
and  practice  at  common  law.  It  is  useless,  generally,  in 
treating  a  matter  of  procedure  to  go  outside  of  our  own  stat- 
utes and  court  rules,  and  decisions  applying  the  same.  They 
make  up  the  system  in  its  entirety  for  all  judicial  proceed- 
ings in  this  state.  Kollock  v.  Scribner,  98  Wis.  104,  117,  73 
N.  W.  776.  On  the  question  of  what  is  the  appropriate  rem- 
edy in  a  given  situation  and  how  to  invoke  judicial  instru- 
mentalities in  respect  to  the  matter,  and  everything  that  has 
to  do  with  remedies  and  procedure  to  make  them  efficient,  the 
Code  and  court  rules  as  uniformly  applied  under  the  direc- 
tion of  this  court  control.  Less  attention  to  common-law 
forms  and  practices  and  less  attention  to  decisions  in  other 
states,  and  more  attention  to  the  written  law  as  found  in  our 
statutes  and  rules  of  court,  as  construed  and  applied,  would 
greatly  promote  the  administration  of  justice. 

Sec.  3187,  Stats.  1898,  provides  that  from  the  time  of  the 
filing  of  the  notice  therein  authorized  the  pendency  of  the 
action  "shall  be  constructive  notice  thereof  to  a  purchaser  or 
incumbrancer  of  the  property  affected  thereby;  and  every 
purchaser  or  incumbrancer  whose  conveyance  or  incumbrance 
is  not  recorded  or  filed  shall  be  deemed  a  subsequent  pur- 
chaser or  incumbrancer  and  shall  be  bound  by  the  proceed- 
ings in  the  action  to  the  same  extent  and  in  the  same  manner 
as  if  he  were  a  party  thereto,"  and  sec.  3169,  Stats.  1898, 
provides,  as  to  the  effect  of  a  sheriff's  deed  of  foreclosure  and 
the  confirmation  of  the  sale,  that  the  same  "shall  vest  in  the 
purchaser  all  the  right,  title  and  interest  of  the  mortgagor, 
his  heirs,  personal  representatives  and  assigns  in  and  to  the 
premises  sold  and  shall  be  a  bar  to  all  claim,  right  or  equity 
of  redemption  therein,  of  and  against  the  parties  to  such  ac- 
tion, their  heirs  and  personal  representatives,  and  also  against 
all  persons  claiming  under  them  subsequent  to  the  filing  of 
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the  notice  of  the  pendency  of  the  action  in  which  such  judg- 
ment was  rendered;  and  the  purchaser,  his  heirs  and  assigns 
shall  be  let  into  the  possession  of  the  premises  so  sold  on  pro- 
duction of  such  deed  or  a  duly  certified  copy  thereof,  and  the 
court  may,  if  necessary,  issue  a  writ  of  assistance  to  deliver 
such  possession." 

The  manner  of  obtaining  the  writ,  it  will  be  seen,  is  left 
entirely  to  the  wisdom  of  the  court,  in  the  absence  of  any 
rule  on  the  subject  prescribed  by  this  court,  and  there  is  none. 
The  trial  court  may  require  notice  to  the  occupant  of  the 
property  of  the  application  for  the  writ  or  not  as  in  his  judg- 
ment may  seem  best  in  the  particular  case.  What  would  be 
proper  and  reasonably  necessary  in  one  case  might  not  be  in 
another.  Formerly  there  was  a  rule  allowing  the  writ  to  be 
issued  by  the  clerk.  Under  that  it  was  held  that  without  an 
order  of  court  the  clerk  could  not  act  as  against  one  not  a 
party  to  the  record.  That  is  the  effect  of  Loomis  v.  Wheeler, 
21  Wis.  271,  cited  by  counsel  for  appellant,  when  read  in 
connection  with  Ooit  in  the  suit  of  Knapp  v.  Dickermarm,  20 
Wis.  630.  The  rule  was  adopted  without  a  very  careful  re- 
gard for  the  language  of  the  statute  providing  for  its  issuance 
only  by  the  court  or  pursuant  to  its  order.  It  was  not  alto- 
gether easy,  it  will  be  seen,  by  reference  to  the  two  cases  cited 
to  administer  the  statute  in  its  letter  and  at  the  same  time 
give  effect  to  the  rule  in  its  letter.  That  difficulty  long  ago 
was  remedied  by  a  discontinuance  of  the  rule.  Loomis  v. 
Wheeler,  supra,  however,  remains  and  is  liable  to  lead  one 
astray  as  it  seems  to  have  done  in  this  case.  It  is  best  to  dis- 
regard the  case  altogether  and  look  to  the  statute,  which  puts 
no  restraint  whatever  upon  the  court  as  to  necessary  proceed- 
ings preliminary  to  the  issuance  of  the  writ*  It  will  be  ob- 
served that  Ooit  in  the  suit  of  Knapp  v.  Dichermann,  supra; 
so  far  as  it  treats  of  the  authority  of  the  court  to  issue  the 
writ,  clearly  recognizes  that  no  notice  to  the  occupant  is  neces- 
sary.   Attention  is  there  called  to  the  fact  that  the  practice 
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in  New  York  under  a  similar  statute  is  to  issue  the  writ  ex 
parte. 

The  written  law  provides,  specially,  .for  the  issuance  of  a 
writ  of  assistance  in  most  cases  where  one  is  needed.  Doubtr 
less,  under  the  general  statutory  grant  of  authority  as  to  the 
issuance  of  writs  one  might  be  issued,  if  necessary,  in  a  case 
not  so  expressly  provided  for,  the  act  to  be  characterized  by 
such  reasonable  procedure  as  to  the  court  might  seem  just 
As  we  have  seen  in  the  statute  in  question  no  notice  is  re- 
quired in  harmony  with  the  fact  that  the  occupant  of  the 
property,  actually  or  constructively,  is  deemed  to  be  a  party 
to  the  action,  and,  therefore,  chargeable  with  notice  that  the 
ordinary  and  usual  proceedings  in  the  execution  of  the  judg- 
ment will  occur.  In  case  of  title  under  a  sale  on  execution 
notice  is  required  under  sec.  3025,  Stats.  1898.  The  same  is 
true  in  case  of  title  acquired  in  condemnation  proceedings 
under  sec.  1850,  Stats.  1898. 

The  proposition  that  the  writ  of  assistance  in  a  case  of  this 
sort  can  only  issue  against  a  party  to  the  record  is  answered 
by  the  statute  to  which  we  have  referred  quite  as  definitely 
as  the  proposition  we  have  already  specially  treated.  The  one 
provides  that  a  person  who  connects  himself  with  the  title  to 
the  subject  of  the  foreclosure  subsequent  to  the  commence- 
ment of  the  action  under  one  who  is  a  party  thereto,  after  the 
filing  of  the  notice  of  the  pendency  of  the  action  is  to  all  in- 
tents and  purposes  a  party  to  the  action,  and  the  other  pro- 
vides that  the  judgment  and  deed  of  foreclosure  and  its  con- 
firmation shall  bind  equally  the  parties  to  the  action  who  are 
named  and  those  coming  into  privity  with  them  after  the 
filing  of  the  notice  of  the  pendency  of  the  action.  All  are 
liable  to  be  dealt  with  in  proceedings  for  the  execution  of  the 
judgment  as  equally  bound.    As  it  has  been  said : 

"The  judgment  is  binding  on  all  parties  against  whom  it 
was  rendered,  and  all  others  coming  into  possession  under 
them  after  suit  brought,  and  not  in  pursuance  of  a  specific 
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right  in  the  property  previously  acquired.  Against  all  suchr 
the  writ  of  assistance  should  be  Executed  by  the  officer."  OeU 
peke  v.  M.  &  H.  R.  Co.  11  Wis.  454,  461 ;  Smith  v.  Pretty, 
22  Wis.  655;  Brown  v.  Cohn,  88  Wis.  627,  635,  60  N.  W. 
826;  Cyprecmson  v.  Berge,  112  Wis.  260,  264,  87  NT.  W. 
1081. 

The  foregoing  has  no  reference  whatever  to  cases  where 
there  is  a  party  in  possession  under  title  not  reached  by  the 
foreclosure  judgment.  In  that  situation  or  in  case  of  a  fair 
controversy  as  to  whether  such  situation  exists  the  parties 
should  be  left  to  their  remedy  by  action.  Smith  v.  Pretty, 
supra;  Stanley  v.  Sullivan,  71  Wis.  585,  37  N.  W.  801. 

The  claim  that  the  purchase  at  the  foreclosure  sale  was,  or 
should  have  been,  made  in  the  interest  of  August  E.  Stadl- 
bauer,  under  whom  appellant  claims,  and  that  respondent  ia 
chargeable  with  notice  that  he  is  a  mere  successor  trustee  for 
appellant,  rests  wholly  on  information  and  belief  and  was  un- 
equivocally denied  by  and  on  behalf  of  respondent  Had 
the  papers  used  on  the  motion  to  set  aside  the  writ  shown  a 
reasonable  probability  that  the  claim  of  the  appellant  could  be 
maintained,  the  court  would  have  been  justified,  if  not  re- 
quired, to  leave  respondent  to  his  ordinary  remedy  by  action 
to  test  the  truth  of  the  matter.  Evidently  the  trial  court  did 
not  consider  the  showing  made  was  sufficient  to  indicate  any 
such  probability,  and  in  our  judgment  it  was  fully  warranted 
in  so  holding. 

True,  there  was  considerable  delay  in  applying  for  the 
writ,  but  mere  delay  in  such  a  case  is  not  sufficient  to  warrant 
denying  the  use  of  the  remedy.  It  does  not  appear  that  any 
right  adverse  to  respondent  accrued  during  the  delay  nor  is  in 
any  way  attributable  thereto.  No  equities  superior  to  nor 
impairing  in  any  respect  the  right  of  respondent  appear  to 
have  been  created  subsequent  to  the  entry  of  the  foreclosure 
judgment.  The  right  to  the  remedy  is  not  absolute.  Ground* 
for  withholding  it  in  the  discretion  of  the  court  may  exist. 
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The  court  is  clothed  with  pretty  broad  discretionary  power  in 
respect  thereto,  but  after  all,  one  holding  a  sheriff's  deed 
issued  on  a  foreclosure  sale,  duly  confirmed,  is  prima  facie 
entitled  to  his  writ  to  be  put  in  possession  of  the  subject  of 
the  purchase.  It  cannot  be  withheld  without  some  reasonable 
cause,  mere  delay  not  being  sufficient.  As  it  is  said,  "where 
there  is  no  ground  for  the  discretionary  withholding  of  the 
right  it  (the  writ)  issues  ex  debito  justitice  and  as  much  a 
matter  of  course  as  an  execution  on  a  judgment" 

It  seems  that  the  seal  of  the  court  was  omitted  from  the 
writ  That  was  an  amendable  irregularity,  which  was  waived 
by  the  appearance  and  motion  to  set  aside  the  writ  on  its 
merits.  In  the  circumstances  of  the  appellant's  procedure  it 
falls  under  sec.  2829,  Stats.  1898,  as  counsel  for  respondent 
suggests. 

By  the  Court. — The  order  is  affirmed 


Marling,  Respondent,  vs.  Nommensen,  imp.,  Appellant. 

February  5— February  23,  1906. 

Negotiable  instruments:  Payment  to  other  than  holder:  Agency: 
Mortgagee:  Payment  to  mortgagee  after  undisclosed  assignment: 
Assumption  of  mortgage  debt:  Recording  of  instruments:  Notice: 
Statutes:  Estoppel. 

1.  The  maker  of  a  negotiable  promissory  note  can  satisfy  it  only  by 

payment  to  the  owner  at  the  time  or  to  such  owner's  authorized 
agent  If  the  recipient  of  the  money  is  not  actually  authorized 
the  payment  is  ineffectual,  unless  induced  by  unambiguous  di- 
rection from  the  owner  or  justified  by  actual  possession  of  the 
note. 

2.  Such  rule  applies  generally  to  all  negotiable  paper  independently 

of  the  existence  of  any  mortgage  or  other  security. 

3.  Such  rule  seems  to  be  without  applicability  to  defeat  effectiveness 
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of  payment  to  the  original  mortgagee,  as  against  an  unknown 
assignee,  where  other  than  negotiable  instruments  are  involved. 

4.  Where  a  vendee  of  lands,  at  the  time  of  bargaining  for  the  prem- 
ises, was  given  the  option  to  buy  the  premises  subject  to  a  mort- 
gage, in  that  case  assuming  the  debt,  or  to  buy  clear  of  the 
mortgage  upon  the  payment  of  the  entire  sale  price  to  the  ven- 
dor, and  the  vendee  elected  to  do  the  latter,  the  vendee,  as  be- 
tween himself  and  his  vendor,  does  not  become  liable  for  the 
mortgage  debt 

£.  Sec.  2241,  Stats.  1898,  declaring  void  any  unrecorded  conveyance  as 
against  a  subsequent  purchaser  whose  conveyance  shall  first  be 
duly  recorded,  does  not  exclude  all  other  adverse  effect  than 
that  which  it  denounces  against  one  who  neglects  to  place  his 
conveyance  on  record. 

4.  One  who  acts  inconsistently  with  the  truth  under  such  circum- 
stances that,  as  a  reasonable  person,  he  ought  to  anticipate  that 
another  is  likely  to  change  his  position  in  reliance  on  such  con- 
duct, will  be  estopped  to  assert  the  truth  to  the  injury  of  such 
other. 

7.  Since  the  adoption  of  the  system  of  public  registry  of  convey- 
ances, the  custom  of  prompt  registration  is  so  nearly  universal 
that  omission  may  be  held  to  be  neglect  of  those  precautions 
customarily  taken  to  assert  a  grantee's  rights  in  land,  and  hence 
it  is  to  be  expected  that  one  receiving  a  conveyance  will  act 
confidently  on  the  assumption  that  all  rights  will  appear  from 
such  record. 

6.  Plaintiff,  owning  a  mortgage  by  an  unrecorded  assignment,  knew 
that  the  land  was  held  by  a  dealer  in  real  estate  with  conse- 
quent likelihood  of  its  sale,  and  it  was  apparent  to  the  assignee 
that  the  record  advertised  the  mortgagee  as  the  person  to  whom 
a  purchaser  must  apply,  either  to  clear  the  title  from  the  lien 
of  the  mortgage  or  for  information  as  to  the  validity  or  amount 
of  the  lien.  Held,  that  the  assignee  thereby  negligently  placed 
it  in  the  mortgagee's  power  to  deceive  or  mislead  a  purchaser, 
who,  both  by  law  and  custom,  would  have  a  right  to  rely  upon 
the  record. 

9.  Such  withholding  of  the  assignment  from  record  was  a  persistent 
declaration  to  all  persons  dealing  merely  with  the  title  that 
the  mortgagee  owned  the  mortgage. 
10.  A  mortgage  on  lands  owned  by  a  dealer  in  real  estate  was  as- 
signed to  plaintiff  by  the  mortgagee  prior  to  a  sale  of  the  lands 
to  defendant.  The  vendee  in  such  sale  had  the  option  to  assume 
the  mortgage  as  part  of  the  purchase  money,  or  buy  clear  of  the 
mortgage  upon  payment  to  the  vendor  of  the  entire  sale  price, 
and  elected  to  do  the  latter.    At  the  time  of  the  consummation 
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of  the  sale  the  vendor  paid  to  the  mortgagee  the  amount  of  the- 
mortgage  and  obtained  from  him  a  satisfaction  of  the  mortgage, 
the  mortgagee  promising  to  obtain  and  surrender  the  mortgage 
and  note  within  a  few  days,  which  he  failed  to  do,  but  instead 
absconded,  a  defaulter.  The  satisfaction  piece  was  delivered  to 
the  defendant  and  recorded  before  plaintiff's  assignment  was 
recorded.  There  was  nothing  to  impugn  defendant's  good  faith, 
and  she  paid  the  full  price  for  the  land  in  reliance  upon  her 
attorney's  examination  of  an  abstract  showing  only  the  mort- 
gage, the  satisfaction  of  which  was  delivered  at  the  same  time* 
Held,  that  plaintiff  was  estopped,  as  against  defendant,  to  deny 
the  mortgagee's  continued  ownership  and  authority  to  dis- 
charge the  mortgage,  and  that  therefore  defendant  held  the 
land  discharged  from  the  lien  of  the  mortgage. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county :  Lawbbncb  W.  Halsby,  Circuit  Judge.  Re- 
versed. 

On  November  3,  1897,  the  defendant  Milwaukee  Realty 
Company  executed  its  negotiable  note  and  a  mortgage  secur- 
ing the  same  upon  certain  premises  in  Milwaukee  to  Henry 
Herman.  Said  note  was  guaranteed  by  the  defendants  Agnew 
and  Maynard.  On  December  10,  1897,  Herman  duly  trans- 
ferred said  note  and  mortgage  to  the  plaintiff,  delivering  the 
same  to  her  with  a  written  assignment,  which  she  thereafter 
always  retained,  but  did  not  record  the  assignment  until 
April  17,  1903.  On  July  5,  1902,  the  Milwaukee  Realty 
Company  agreed  on  a  sale  of  said  property  to  the  appellant 
She  paid  $10  down,  and  received  a  receipt  in  the  following 
words : 

"July  5/02. 

"Received  of  B.  Nommensen  Ten  Dollars  to  apply  on  pur- 
chase of  No.  180  Chambers  St  (40  x  60  ft)  Total  purchase 
price  of  said  premises  being  $2950.  net  There  being  on 
said  premises  a  mortgage  of  $1800,  which  said  Nommenseir 
or  his  assigns  agrees  to  assume  as  part  of  the  purchase  price 
of  said  premises.  The  balance  of  said  purchase  price  shall 
be  paid  as  follows:  $240.  July  7/02,  $320.  July  8/02  & 
$580.  August  30/02,  or  the  said  Nommensen  may  pay  all 
of  the  balance  of  said  purchase  price,  viz.  $2940.  on  or  be- 
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fore  Sept  lst/  02.  Land  contract  and  abstract  of  title  will  be 
furnished  at  any  time  on  demand,  all  deferred  payments  to 
bear  interest  at  the  rate  of  6  %  per  annum. 

"A.  D.  Agotsw." 

Appellant  notified  the  realty  company  of  her  election  to 
pay  the  whole  purchase  price  and  receive  a  clear  title  to  the 
premises,  and  on  September  12,  1902,  paid  the  balance  then 
remaining,  together  with  interest,  amounting  to  $2,402.  Her 
attorney,  who  accompanied  her,  examined  the  abstract,  and 
discovered  the  mortgage  in  question  running  to  Henry  Her- 
man, and  the  realty  company,  acting  by  Agnew,  delivered 
Herman's  release.  The  attorney  asked  for  the  note  and  mortr 
gage,  and  was  told  that  Herman  would  send  them  to  Agnew 
within  a  few  days,  whereupon  appellant  could  call  for  them. 
On  such  assurance  title  was  accepted  in  reliance  on  the  ab- 
stract and  the  release,  a  w,arranty  deed  being  made  by  the 
realty  company  to  appellant  Such  release  of  mortgage  and 
the  deed  were  recorded,  respectively,  May  8,  1903,  and  July 
6,  1903.  The  release  was  obtained  by  Agnew  from  Henry 
Herman  by  payment  to  him  of  the  amount  of  the  mortgage  by 
the  Milwaukee'  Realty  Company.  He  informed  Agnew  that 
he  did'not  then  have  in  his  possession  said  note  and  mortgage, 
but  promised  to  obtain  them  within  a  few  days.  In  the  spring 
of  1903  Herman  absconded,  a  defaulter.  Appellant  has  been 
in  possession  of  the  premises  by  the  collection  of  rents  ever 
since  the  purchase  in  July,  1902.  None  of  the  defendants 
had  any  knowledge  of  the  transfer  of  the  mortgage  to  plaintiff, 
nor  had  plaintiff  any  knowledge  of  the  purchase  of  the  prem- 
ises by  appellant  or  of  the  payment  of  the  mortgage  to  Her- 
man. She  had  never  given  Herman  any  authority  to  collect 
it  Plaintiff  commenced  this  action  to  foreclose  said  mort- 
gage, demanding  deficiency  judgment  against  defendants  Mil- 
waukee Eealty  Company,  Maynard,  and  Agnew.  Appellant 
set  up  the  discharge,  both  as  a  defense  and  as  a  counterclaim, 
with  prayer  for  quieting  her  title  against  plaintiff.     Upon 
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findings  substantially  in  accordance  with  the  facts  above 
stated,  judgment  was  entered  in  accordance  with  the  prayer 
of  the  complaint,  from  which  the  defendant  Nommensen  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Lenicheck,  Fair- 
child  &  Boesel,  and  oral  argument  by  F.  T.  Boesel. 

For  the  respondent  there  was  a  brief  by  Turner,  Hunter, 
Pease  &  Turner,  and  oral  argument  by  L.  8.  Pease. 

Dodge,  J.  Appellant  contends  for  reversal  upon  two  the- 
ories :  First,  that  the  debt  secured  by  plaintiff's  mortgage  is 
paid  and  the  mortgage,  therefore,  discharged;  and,  secondly, 
oil  the  ground  that  she  is  estopped  to  set  up  such  mortgage 
against  appellant,  even  if  the  debt  be  not  paid.  The  first 
ground  is  fully  negatived  by  our  former  decisions.  The  maker 
of  a  negotiable  promissory  note  can  satisfy  it  only  by  pay- 
ment to  the  owner  at  the  time  or  to  such  owner's  authorized 
agent.  If  the  recipient  of  the  money  is  not  actually  author- 
ised the  payment  is  ineffectual,  unless  induced  by  unambig- 
uous direction  from  the  owner  or  justified  by  actual  posses- 
sion of  the  note.  This  rule  applies  generally  to  all  negoti- 
able paper  independently  of  the  existence  of  any  mortgage 
or  other  security.  3  Randolph,  Com.  Paper,  §§  1444,  1450 ; 
Bartel  v.  Brown,  104  Wis.  493,  80  N.  W.  801 ;  Kohl  v.  Beach, 
107  Wis.  409,  83  N.  W.  657 ;  Loizeaux  v.  Premier,  123  Wis. 
193,  101  N.  W.  423 ;  Biggerstaff  v.  Marston,  161  Mass.  101, 
36  N.  E.  785 ;  Murphy  v.  Barnard,  162  Mass.  72,  38  N.  E. 
29;  Bromley  v.  Laihrop,  105  Mich.  492,  63  N.  W.  510; 
Church  Asso.  v.  Walton,  114  Mich.  677,  72  N.  W.  998 ; 
HoUinshead  v.  Stuart  &  Co.  8  N.  Dak.  35,  77  K  W.  89; 
Manhattan  Co.  v.  Reynolds,  2  Hill,  140 ;  Mitchell  v.  Bristol, 
10  Wend.  492 ;  Williams  v.  Jackson,  107  TJ.  S.  478,  2  Sup. 
Ct  814.  Certain  cases  cited  to  support  effectiveness  of  pay- 
ment to  original  mortgagee  as  against  unknown  assignee  do 
not  deal  at  all  with  negotiable  instruments,  and,  therefore, 
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are  without  applicability.  Vam  Keiuren  v.  Corkins,  66  N.  T. 
77 ;  Barnes  v.  Long  Island  R.  E.  Exch.  &  Irw.  Co.  84  M".  T. 
Supp.  951.  Some  contention  is  made  that  appellant  assumed 
the  debt,  ajid  that  the  payment  to  Herman  must  be  deemed  to 
have  been  made  by  her,  thus  subjecting  her  to  the  principle 
above  stated.  We  are  clear,  however,  that  the  premise  to 
this  reasoning  is  incorrect.  The  clear  meaning  of  the  receipt 
given  at  the  time  of  bargaining  for  the  premises  jvas  that  ap- 
pellant might,  at  her  election,  buy  the  premises  subject  to 
the  mortgage,  in  that  case  assuming  the  debt>  or  might  buy 
clear  of  the  mortgage  upon  payment  of  the  entire  sale  pri<Se 
to  the  realty  company.  Beyond  dispute  she  elected  to  do  the 
latter  and,  therefore,  never  became  liable  for  the  debt  as  be- 
tween herself  ajid  her  grantor.  We  do  not  understand  the 
finding  that  said  written  receipt  contained  words  of  assump- 
tion to  mean  that  appellant  agreed  to  assume.  If  that  be 
the  meaning,  it  would  be  contrary  to  the  undisputed  evidence. 
Turning,  then,  to  the  second  ground  of  defense,  we  must 
first  overrule  some  contention  in  appellant's  favor  based  on 
sec.  2241,  Stats.  1898,  declaring  void  any  unrecorded  con- 
veyance as  against  a  subsequent  purchaser  "whose  conveyance 
shall  first  be  duly  recorded,"  for  the  reason  that  appellant's 
conveyance,  whether  the  release  from  Herman  or  the  war- 
ranty deed  from  the  Milwaukee  Kealty  Company,  was  net 
recorded  until  after  plaintiff's  assignment  FcUlass  v.  Pierce, 
30  Wis.  443 ;  Potter  v.  Stransky,  48  Wis.  235,  4  K  W.  95 ; 
Oirardin  v.  Lampe,  58  Wis.  267,  16  K  W.  614 ;  Butler  v. 
Bank  of  Mazeppa,  94  Wis.  351,  68  N.  W.  998 ;  Friend  v. 
Yahr,  126  Wis.  291,  104  N.  W.  997.  The  real  question  to 
be  considered  is  whether  the  statute  above  mentioned  excludes 
all  other  adverse  effect  than  that  which  it  denounces  against 
one  who  neglects  to  place  his  conveyance  on  record.  It  must 
be  confessed  that  the  final  opinion  in  Fallass  v.  Pierce  seems 
to  proceed  very  much  on  that  assumption,  and  some  facts 
which  might  in  that  case  have  been  urged  as  arousing  estoppel 
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in  pais  were  passed  over,  and  the  earlier  conveyance  sustained 
notwithstanding.  Nevertheless  the  subject  was  not  discussed, 
and  the  case  is  rather  suggestive  than  decisive.  In  Potter  v. 
Stranshy,  while  the  earlier  unrecorded  conveyance  was  sus- 
tained because  the  later  one  was  not  recorded,  as  an  inde- 
pendent ground,  the  court  dwelt  with  some  industry  on  the 
presence  of  facts  which  excluded  reliance  by  the  second  pur- 
chaser upon  the  absence  of  any  record  of  prior  conveyance ; 
and  in  Butler  v.  Bcunk  of  Mazeppa  there  is  intimation  that  a 
negligent  purchaser  might  be  affected  by  an  estoppel  outside 
the  terms  of  the  statute.  Gircurdin  v.  Lampe  and  Friend  v. 
Yahr  both  presented  situations  falling  within  the  terms  of  the 
statute,  the  later  conveyances  being  recorded  before  the  earlier 
ones. 

A  moment's  reflection  must  convince  one  that  a  prior  pur- 
chaser may,  by  failure  to  record  his  conveyance,  certainly  in 
connection  with  other  facts  and  circumstances,  become  es- 
topped to  rely  on  it  against  one  whom  he  has  led  to  believe 
and  act  upon  its  nonexistence,  although  he  should  afterwards 
get  his  conveyance  on  record  before  the  later  one.  Certainly, 
if  the  assignee  stood  by  and  declared  his  nonownership  to  one 
about  to  buy  or  pay  a  mortgage  to  the  original  mortgagee,  he 
would  be  estopped  afterward  to  assert  his  assignment  The 
question,  therefore,  is  whether  such  acts  of  either  omission  or 
commission  are  here  presented  as  bring  plaintiff  within  the 
general  doctrine  of  estoppel.  That  general  doctrine  is  that 
he  who  acts  inconsistently  with  the  truth  under  such  circum- 
stances that,  as  a  reasonable  person,  he  ought  to  anticipate 
that  another  is  likely  to  change  his  position  in  reliance  on 
such  conduct,  will  be  estopped  to  assert  the  truth  to  the  in- 
jury of  such  other.  Two  Rivers  Mfg.  Co.  v.  Day,  102  Wis* 
328,  78  N.  W.  440;  Frels  v.  Little  Black  F.  M.  Ins.  Co. 
120  Wis.  590,  597,  98  N.  W.  522.  The  question  presented, 
then,  is  whether  plaintiff's  act  in  not  recording  her  assign- 
ment could  have  been  anticipated  by  her  as  likely  to  induce 
Vol.  127—24 
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belief  in  others  that  Herman  still  owned  it  and  lead  them  to 
act  accordingly.  Since  the  adoption  of  the  system  of  public 
registry  of  conveyances,  the  custom  of  prompt  registration 
has  been  so  nearly  universal  that  omissions  may  well  be  con- 
sidered neglect  of  those  precautions  customarily  taken  to  as- 
sert a  grantee's  rights  in  the  land,  and  people  generally  have 
become  accustomed  to  believe  that  all  rights  will  so  appear 
and  to  act  confidently  on  that  assumption ;  hence  such  conduct 
is  to  be  expected  by  one  holding  an  unrecorded  conveyance. 
The  land  in  question  was  held  by  a  dealer  in  real  estate,  so 
that  the  likelihood  of  its  sale  was  apparent  to  plaintiff.  She 
must  realize  that,  in  event  of  sale,  the  record  advertised  Her- 
man as  the  person  to  whom  a  purchaser  must  apply,  either  to 
clear  the  title  from  the  lien  of  the  mortgage  or  for  information 
as  to  the  validity  or  amount  of  that  lien,  and,  therefore,  negli- 
gently placed  it  in  Herman's  power  to  deceive  or  mislead  a 
purchaser,  who,  both  by  law  and  by  custom,  would  have  the 
Tight  to  rely  on  the  record.  Her  withholding  her  assignment 
from  record  was  a  persistent  declaration  to  all  persons  deal- 
ing merely  with  the  title  to  realty  that  Herman  owned  the 
mortgage.  Of  course,  as  to  one  dealing  with  the  debt  evi- 
denced by  a  negotiable  note,  the  actual  possession  by  her  of 
such  instrument  changed  the  situation;  but  that  has  no  ap- 
plication to  appellant. 

The  efficacy  of  a  discharge  by  the  record  holder  of  a  mort- 
gage in  favor  of  one  dealing  with  the  land  in  reliance  thereon 
is  a  subject  of  some  conflict  of  authority,  as  stated  in  Whipple 
•v.  Fowler,  41  Neb.  675,  687,  60  N.  W.  15,  where  cases  on 
tooth  sides  are  cited,  and  the  rule  favoring  such  efficacy  is 
adopted,  in  which  view  the  following  decisions  concur: 
Swwrtz's  Ex'rs  v.  Leist,  13  Ohio  St  419 ;  Cram  v.  Gotrell, 
48  Neb.  646,  67  N.  W.  452;  Bullock  v.  Pock,  57  Neb.  781, 
78  N.  W.  261 ;  Ogle  v.  Turpin,  102  HI.  148 ;  Havighorst  v. 
Bowen,  214  HI.  90,  73  N.  E.  402 ;  Williams  v.  Jackson,  107 
U.  S.  478,  2  Sup.  Ct.  814.    In  the  recent  case  of  Friend  v. 
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Ydhr,  126  Wis.  291, 104  K  W.  997,  while  the  decision  might 
have  rested  upon  the  statute  absolutely  avoiding  the  unre- 
corded assignment  of  the  mortgage,  the  subject  of  estoppel  was 
discussed,  and  the  concurrence  of  this  court  with  the  line  of 
decisions  above  cited  was  declared.  We  still  adhere  to  that 
view,  and  feel  convinced  that  plaintiff  is  estopped  to  deny 
Herman's  continued  ownership  and  authority  to  discharge 
this  mortgage  as  against  a  purchaser  of  the  property  in  good 
faith  relying  upon  the  public  records.  We  can  find  nothing 
to  impugn  appellant's  good  faith.  She  paid  the  full  price  for 
the  land  in  reliance  upon  her  attorney's  examination  of  an 
abstract  from  the  records  showing  only  a  mortgage  to  Herman, 
his  discharge  of  which  was  delivered  at  the  same  time.  The 
consistency  of  just  such  acts  with  entire  good  faith  is  fully  de- 
clared in  Friend  v.  Ydhr,  as  also  the  immateriality  of  the  fact 
that  the  note  and  mortgage  were  not  exhibited  to  her.  We 
must  therefore  conclude  that  appellant  holds  the  land  In 
question  discharged  from  the  lien  of  plaintiff's  mortgage. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  accordance  with  the 
prayers  of  appellant's  counterclaim,  as  to  her,  and  for  fur- 
ther proceedings  according  to  law. 


Rettkee,  Respondent,  vs.  Renneb,  Appellant 

February  &— February  28,  1906. 

Divorce:  Support  of  children:  Judgments:  Modification:  Failure  to 
make  payments:  Contempt. 

1.  Under  sec.  2362,  Stats.  1898  (conferring  authority  on  courts  to 
make  provision  in  a  divorce  judgment  for  the  care,  custody, 
maintenance,  and  education  of  the  minor  children  of  the  par- 
ties), sec.  2363  (authorizing  revision  and  alteration  of  such 
Judgments,  and  the  making  of  a  new  Judgment  concerning  the 
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minor  Children),  and  sec.  2364  (providing  that,  where  a  final 
division  and  distribution  of  the  estate  is  decreed  between  the 
husband  and  wife,  it  shall  not  Impair  the  power  of  the  court 
in  respect  to  revision  of  allowances  for  minor  children  under 
sec.  2363),  the  court  in  which  a  divorce  action  has  proceeded  to 
judgment  has  authority  to  make  a  new  Judgment  concerning  the 
allowance  to  minor  children  as  the  circumstances  of  the  parents 
and  the  benefit  of  the  children  shall  require,  whether  or  not 
the  original  judgment  contains  any  provision  concerning  such 
children. 

2.  Where  a  judgment  of  divorce  made  a  final  division  and  distribu- 

tion of  the  husband's  estate  and  awarded  the  custody  of  the 
minor  children  to  the  wife  but  made  no  provision  for  the  minor 
children,  the  court  may  properly  modify  the  judgment  by  re- 
quiring the  husband  to  pay  for  their  support. 

3.  Where  such  modified  judgment  specifically  declared  the  allowance 

for  the  minor  children  to  be  a  lien  upon  the  husband's  realty, 
such  judgment  may  be  enforced  by  contempt  proceedings. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Laweence  W.  Haxsey,  Circuit  Judge.    Affirmed. 

On  July  25,  1903,.  the  circuit  court  for  Milwaukee  county 
awarded  judgment  in  this  action,  decreeing  a  divorce  between 
the  parties  and  making  a  final  division  and  distribution  be- 
tween the  parties  of  the  estate  of  the  defendant  It  was  also 
adjudged : 

"That  the  plaintiff  is  a  fit  and  proper  person  to  have,  and 
is  hereby  awarded,  the  care,  custody,  and  control  of  the  infant 
children  of  the  parties  hereto,  to  wit,  Joseph  Renner,  Rosa 
Renner,  and  Henry  Renner ;  the  defendant,  however,  having 
the  right  to  visit  and  see  said  children  at  any  and  all  reason- 
able times  and  apart  from  the  plaintiff." 

The  judgment  provided  for  a  final  division  and  distribu- 
tion of  the  property  of  the  parties  and  decreed  that  it  was 
"in  lieu  of  any  alimony  or  other  provision."  On  April  15, 
1905,  the  court  made  an  order,  upon  due  proceedings,  direct- 
ing that  the  judgment  be  modified  to  the  effect  that  the  de- 
fendant be  required  and  ordered  to  pay  plaintiff,  as  for  a 
contribution  by  him  to  the  support  and  maintenance  of  the 
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minor  children  of  the  parties,  the  sum  of  $3  per  week  until 
the  court  should  order  or  adjudge  otherwise ;'  the  time  of  pay- 
ment was  specified,  and  defendant  was  ordered  and  required 
to  pay  the  costs  and  disbursements  particularly  included  in 
the  order ;  and  it  was  further  ordered  and  adjudged  that  the 
sums  due  and  remaining  unpaid,  pursuant  to  the  order  for 
the  modification  of  the  judgment,  should  be  a  lien  on  the  real 
estate  of  defendant  covered  by  the  original  judgment  of  di- 
vision and  distribution  of  the  real  estate  between  the  par- 
ties. On  July  8,  1905,  plaintiff  instituted  proceedings,  by 
petition  and  order  to  show  cause,  why  defendant  should  not 
be  punished  as  for  a  contempt  for  his  disobedience  in  not 
complying  with  the  direction  of  the  court  for  the  payment  of 
the  sums  to  plaintiff  for  the  support  and  maintenance  of 
their  minor  children,  and  the  costs  and  disbursements  therein 
specified.  After  hearing  the  parties  upon  this  application 
the  court  made  an  order  on  July  15,  1905,  adjudging  that 
defendant  was  guilty  of  the  contempt  as  charged,  and  further 
adjudging  that  he  have  five  days  to  pay  all  of  the  sums  due 
under  the  orders  of  April  15,  1905,  together  with  the  costs 
and  disbursements  allowed  against  him  in  this  hearing,  and 
in  default  of  purging  himself  of  such  contempt  he  was  to  be 
attached  and  committed  to  the  county  jail  until  he  should 
pay  to  plaintiff  or  her  attorney  the  sums  due  and  the  sheriff's 
fees  on  such  attachment  and  commitment  This  is  an  ap- 
peal from  the  order  adjudging  defendant  guilty  of  contempt 
and  committing  him  to  jail  in  default  of  his  purging  himself 
of  the  contempt  by  compliance  with  the  order. 

For  the  appellant  there  was  a  brief  by  Hoyt,  Doe,  Umbreit 
&  Olwell,  and  oral  argument  by  A.  G.  Umbreit. 

For  the  respondent  there  was  a  brief  by  Scheiber  &  Orth, 
and  oral  argument  by  C.  A.  Orth. 

Siebeckbb,  J.  It  is  argued  that  the  court  had  no  power 
to  modify  the  original  judgment,  which  provided  that  the 
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care,  custody,  and  education  of  the  minor  children  of  the  par- 
ties should  be  awarded  to  the  plaintiff,  and  fof  a  final  di- 
vision and  distribution  between  the  parties  of  their  estate, 
"in. lieu  of  any  alimony  and  other  provision"  for  the  wife. 
This  claim  is  based  on  the  provisions  of  the  statute  prescrib- 
ing what  judgments  the  court  may  make  concerning  the  care, 
custody,  maintenance,  and  education  of  the  minor  children 
of  the  parties ;  the  payment  of  alimony  to  the  wife,  and  for 
allowances  for  the  support  of  minor  children  committed  to 
her  care;  or  for  a  final  division  and  distribution  of  the  estate 
of  the  parties.  The  court  decreed  a  final  division  of  the  es- 
tate of  the  parties  and  awarded  to  plaintiff  the  care,  custody, 
and  education  of  the  minor  children,  without  requiring  that 
defendant  make  any  contribution  or  payment  for  their  main- 
tenance and  support  The  power  of  courts  in  actions  for  di- 
vorce is  wholly  derived  from  the  statutes  on  the  subject. 
Kempster  v.  Evaris,  81  Wis.  247,  51  K  W.  327;  Bassett  v. 
Bassett,  99  Wis.  344,  74  K  W.  780.  We  must  then  look  to 
the  statutes  to  ascertain  what  powers  to  revise  and  alter  judg- 
ments in  such  actions  are  conferred  on  the  courts.  Sec.  2362, 
Stats.  1898,  confers  authority  on  courts  to  make  provision  in 
divorce  judgments  for  "the  care,  custody,  maintenance,  and 
education  of  the  minor  children  of  the  parties,"  and  sec. 
2363,  Stats.  1898,  authorizes  revision  and  alteration  of  such 
judgments,  and  the  making  of  new  judgments  concerning  the 
minor  children.  The  succeeding  section  provides  in  what 
cases  the  court  may  decree  an  allowance  for  the  support  and 
maintenance  of  the  wife,  and  award  an  allowance  to  her  for 
the  support,  maintenance,  and  education  of  the  minor  chil- 
dren committed  to  her  care,  and  for  making  a  final  division 
and  distribution  between  the  parties  of  the  estate  involved, 
with  a  proviso  that  in  case  such  final  division  and  distribu- 
tion of  the  estate  be  decreed  between  the  husband  and  wife,  it 
"shall  [not]  impair  the  power  of  the  court  in  respect  to  re- 
vision of  allowances  for  minor  children  under  the  next  pre- 
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ceding  section."  The  authority  to  revise  and  alter  a  judg- 
ment>  from  time  to  time,  respecting  the  care,  custody,  main- 
tenance, and  education  of  minor  children  is  thus  expressly 
conferred,  regardless  of  whether  or  not  the  original  judgment 
directed  that  such  an  allowance  should  be  paid  by  either  parly 
for  their  support*  It  is  claimed  that  the  authority  so  granted 
to  alter  and  revise  judgments  is  limited  by  the  provisions  of 
sec  2369,  Stats.  1898,  to  cases  wherein  the  original  judgment 
provided  for  the  payment  of  alimony  or  other  allowance  for 
the  wife  and  children,  or  either  of  them,  as  held  in  the  case 
of  Bassett  v.  Bassett,  supra,  upon  the  principle  that,  where 
the  statute  expressly  grants  "the  authority  to  revise  or  alter  a 
particular  judgment,  it  impliedly  prohibits  the  exercise  of 
that  power  as  to  any  other  judgment."  The  judgment  in  the 
Bassett  Case  made  no  allowance  for  the  wife,  though  she  had 
asked  for  such  relief  in  her  complaint.  It  therefore  followed 
by  implication  that  it  had  been  denied  to  her,  and  that  the 
court  had  adjudicated  the  question  for  all  time.  But,  as 
shown  above,  there  is  no  such  want  of  authority  as  to  judg- 
ments respecting  minor  children.  The  preceding  section  ex- 
pressly authorizes  their  revision  and  alteration  from  time  to 
time,  and  provides  that  a  decree  for  final  division  and  distri- 
bution of  the  property  of  the  parties,  as  awarded  in  this  case, 
shall  not  impair  such  power.  The  case  of  Bassett  v.  Bassett, 
supra,  is  to  be  read  in  view  of  the  facts  before  the  court,  which 
presented  an  application  for  a  modification  of  a  judgment 
wherein  no  provision  for  alimony  or  an  allowance  was  made* 
for  her,  and  it  was  therefore  held  that  under  sec.  2369,  Stats. 
1898,  "the  trial  court  has  no  power  to  alter  or  revise  a  judg- 
ment for  divorce  unless  the  judgment  itself  shows  that  some 
provision  was  made  for  alimony,  or  some  allowance  made  to 
the  wife."  We  do  not  think  the  legislature  by  this  section 
intended  to  restrict  the  power  of  courts  to  alter  and  revise 
divorce  judgments,  from  time  to  time,  concerning  the  care, 
custody,  maintenance,  and  education  of  the  minor  children 
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of  the  parties,  and  we  must  hold  that  the  courts  have  authority 
over  their  judgments  of  this  character,  to  "make  a  new  judg- 
ment concerning  the  same  as  the  circumstances  of  the  parents 
and  the  benefit  of  the  children  shall  require,"  whether  or 
not  the  original  judgment  contains  any  provision  concerning 
them.  The  court  properly  modified  the  judgment  by  requiiv 
ing  defendant  to  pay  the  amount  directed  for  the  support  of 
the  minor  children. 

It  is  insisted  that,  in  view  of  the  provisions  of  the  order 
modifying  the  judgment,  the  court  erred  in  its  adjudication 
that  defendant  was  guilty  of  contempt  in  his  omission  to  pay 
the  sums  directed,  because  the  allowance  so  made  for  the 
support  of  the  children  is  specifically  declared  to  be  a  lien 
upon  defendant's  real  estate,  and  payment  could  therefore  be 
enforced  under  an  execution.  It  is  also  claimed  that,  when- 
ever this  remedy  exists,  contempt  proceedings  are  not  per- 
missible to  compel  enforcement  of  the  court's  orders. 

We  are  of  opinion  that  all  the  considerations  submitted  by 
the  appellant  against  the  validity  of  the  order  in  the  contempt 
proceedings  are  fully  covered  in  the  case  of  Staples  v.  Staples, 
87  Wis.  592,  58  N.  W.  1036,  and  that  the  order  appealed 
from  was  properly  made  and  is  ruled  by  the  decision  in  that 
case. 

By  the  Court. — The  order  appealed  from  is  affirmed. 


Waiaszewski,  Appellant,  v§.  Sohokneoht,  Respondent 
February  6— February  23,  1906. 

Master  and  servant:  Personal  injuries:  Safety  of  place  to  work:  As- 
sumption  of  risk. 

1.  In  the  removal  as  In  the  original  erection  and  construction  of 
buildings,  the  rule  that  the  master  must  furnish  a  safe  place 
to  work  has  very  limited  application. 
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2.  Plaintiff,  a  man  sixty-four  years  of  age  and  of  ordinary  intelli- 
gence, while  engaged  as  a  workman  in  taking  down  a  building, 
was  injured  by  a  board  knocked  off  the  building  by  a  workman 
of  an  independent  contractor.  Held,  that  the  dangers  of  the 
work  plaintiff  was  doing  were  open  and  obvious,  and  hence 
plaintiff  assumed  the  risk  of  the  accident  which  happened. 

Appeax  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Lawbjjnce  W.  Haxsey,  Circuit  Judge.  Af- 
firmed. 

It  appears  from  the  record  and  is  undisputed  that  the  de- 
fendant and  one  Kleppe,  as  independent  contractors,  were  en- 
gaged in  taking  down  and  removing  a  certain  building,  three 
stories  high  and  veneered  with  brick,  situated  on  the  southeast 
corner  of  Jefferson  and  Knapp  streets  in  Milwaukee.  The 
defendant  had  the  contract  for  taking  down  and  removing  the 
brickwork  and  employed  three  or  four  men  for  that  purpose, 
and  Kleppe  had  the  contract  for  taking  down  and  removing 
the  woodwork  and  employed  seven  or  eight  men  for  that  pur- 
pose. The  work  had  progressed  about  one  week  when  the 
plaintiff  was  employed  by  the  defendant  to  wheel  away  bricks. 
The  roof  had  been  taken  off  a  few  days  before.  Between  8 
and  9  o'clock  on  the  morning  of  the  second  day  the  plaintiff 
was  so  employed,  and  while  he  was  standing  on  the  ground 
about  ten  feet  from  the  southwest  corner  of  the  building 
a  board  sixteen  feet  long,  ten  inches  wide,  and  one  inch 
thick  was  knocked  off  from  the  outside  of  the  third  floor 
of  the  building  by  Kleppe's  men,  and  th6  same  fell  and 
struck  the  plaintiff  on  the  head  and  injured  him,  and  this 
action  is  brought  to  recover  the  damages  sustained  by  such 
injury.  Issue  being  joined  and  trial  had,  the  court  at  the 
close  of  the  testimony  directed  a  verdict  in  favor  of  the  de- 
fendant upon  the  ground  that  the  dangers  of  doing  such  work 
were  open  and  obvious  and  hence  that  the  plaintiff  assumed 
the  risk  of  his  employment,  and  the  defendant  was  not  liable. 
From  the  judgment  entered  upon  such  verdict  and  for  costs 
•the  plaintiff  appeals. 
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For  the  appellant  there  was  a  brief  by  Qeo.  H.  Berry,  at- 
torney, and  A.  Kanneberg  and  W.  C.  Wehe,  of  counsel,  and 
oral  argument  by  Mr.  Wehe. 

For  the  respondent  there  was  a  brief  by  Nath.  Pereles  & 
Sons,  attorneys,  and  Turner,  Hunter,  Pease  &  Turner,  of 
counsel,  and  oral  argument  by  C.  F.  Hunter. 

Cassoday,  C.  J.  Counsel  for  the  plaintiff  contends  that 
the  defendant  was  negligent  in  failing  to  furnish  the  plaint- 
iff with  a  reasonably  safe  place  in  which  to  perform  his  work 
or  to  warn  him  of  .the  danger  in  working  where  he  did.  The 
trial  court  did  not  pass  upon  that  question,  and  for  the  pur- 
pose of  this  appeal  we  shall  assume  that  the  evidence  was  suf- 
ficient to  take  the  case  to  the  jury  on  the  question  of  the  de- 
fendant's negligence.  The  verdict  was  directed  in  favor  of 
the  defendant,  on  the  ground  that  it  appeared  from  the  un- 
disputed evidence  that  the  dangers  of  doing  the  work  were 
open  and  obvious  and  hence  that  the  plaintiff  assumed  the 
risk.  After  careful  examination  we  are  constrained  to  hold 
that  such  ruling  was  correct.  The  plaintiff  was  sixty-four 
years  of  age  and  in  the  habit  of  doing  all  kinds  of  labor,  and 
we  must  assume  that  he  was  a  man  of  ordinary  intelligence. 
As  such  he  must  have  known  that  in  taking  down  the  building 
fragments  were  liable  to  fall  from  the  upper  portions  thereof. 
In  such  removal  of  buildings  as  in  the  original  erection  and 
construction  of  buildings,  the  rule  that  the  master  must  fur- 
nish a  safe  place  to  work  can  have  but  very  limited  applica- 
tion. In  doing  such  work  new  adjustments  and  changes  are 
continually  going  on  from  which  danger  may  arise,  against 
which  no  forecast  can  provide  or  warning  be  given.  Porter 
v.  Silver  Creek  &  M.  C.  Co.  84  Wis.  418,  424,  54  N.  W. 
1019;  Larsson  v.  McClure,  95  Wis.  533,  70  N.  W.  662; 
Mielhe  v.  C.  &  N.  W.  B.  Co.  103  Wis.  1,  79  N.  W.  22 ;  Her- 
mann v.  Milwaukee  D.  D.  Co.  110  Wis.  599,  601,  86  N.  W. 
182 ;  Kath  v.  Wis.  Cent.  B.  Co.  121  Wis.  503,  514,  99  N.  W. 


23]  JANUAKY  TERM,  1906.  379* 

Tyler  v.  Stitt,  127  Wis.  379. 

217.  In  the  performance  of  such  work  an  employee  of  ma- 
ture years  must  be  presumed  to  have  known  and  appreciated 
all  such  risks  of  the  employment  as  were  open  and  obvious  to 
a  man  of  ordinary  intelligence,  and  he  must  be  regarded  as 
having  assumed  the  risk  of  all  such  dangers  as  he  knew  of  or 
could  have  discovered  by  the  exercise  of  ordinary  care.  Os- 
borne v.  Lehigh  Valley  C.  Co.  97  Wis.  27,  29,  71  K  W.  814, 
and  cases  there  cited;  MieUce  v.  C.  &  N.  W.  R.  Co.  103  Wis. 
1,  3,  79  K  W.  22;  Sladky  v.  Marinette  L.  Co.  107  Wis.  250y 
261,  83  N.  W.  514.  It  follows  that  there  was  no  error  in. 
directing  a  verdict  for  the  defendant 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Tyxek,  Appellant,  vs.   Stitt,  Administrator,  Respondent. 

February  0— February  28,  1906. 

Gifts:  Promise  to  make:  Enforcement:  Parties:  Executors  and  ad- 
ministrators: Trusts:  Estoppel:  Joinder  of  causes  of  action. 

1.  Actual  delivery  of  the  property  is  essential  to  the  validity  of  a 

gift  The  delivery  as  a  gift  of  the  promisor's  own  note  is  not 
a  delivery  of  the  property,  hut  a  mere  promise  to  deliver  it, 
and  not  enforceable. 

2.  Plaintiff  filed  against  the  estate  of  defendant's  intestate  a  prom- 

issory note  signed  hy  the  intestate  and  also  hy  defendant,  her 
husband,  as  an  individual,  the  note  being  without  any  consid- 
eration. Plaintiff  was  not  related  to  the  parties  to  the  note,  but 
was  brought  up  in  their  family.  The  Intestate  had  theretofore 
named  plaintiff  as  a  beneficiary  in  a  will  which  was  revoked 
at  the  same  time  the  note  in  question  was  executed  and  deliv- 
ered. The  defendant  at  the  same  time  named  the  plaintiff  as 
a  beneficiary  in  a  codicil  to  his  own  will,  which,  with  the  codicil' 
and  note,  was  delivered  to  plaintiff.  It  also  appeared  that  de- 
fendant was  sole  heir  at  law  of  his  intestate.    Held: 

(1)  The  note  was  a  mere  promise  to  make  a  gift  in  the  fu- 
ture and  hence  not  enforceable  against  the  estate. 
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(2)  The  note  being  filed  as  a  claim  against  the  estate  for  a 
debt  supposed  to  be  due  from  it,  the  defendant  was  defending 
in  his  representative  character  as  administrator  only,  the  estate 
being  the  real  defendant 

(3)  Any  trust  or  estoppel  which  could  be  invoked  against  the 
defendant  in  respect  to  such  note  affected  him  only  as  an  indi- 
vidual and  not  as  administrator. 

(4)  Being  sued  as* administrator  in  a  pure  action  at  law,  de- 
fendant could  not  be  held  as  an  Individual  upon  an  entirely  dif- 
ferent cause  of  action  in  equity. 

3.  A  cause  of  action  to  enforce  a  trust  or  estoppel  against  a  de- 
fendant as  an  individual  cannot  be  joined  with  or  converted 
into  a  cause  of  action  against  him  as  administrator. 

'Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Wakben  D.  Takrant,  Circuit  Judge.    Affirmed. 

This  is  a  claim  against  the  estate  of  Mrs.  Olive  A.  Stitt, 
•deceased,  upon  an  instrument  in  writing,  as  follows : 

"Milwaukee,  Wis.,  June  18,  1897. 
"I  promise  to  pay  Robert  D.  8.  Tyler,  or  order,  four  thou- 
sand five  hundred  dollars,  with  6  per  cent,  interest  from  this 
date,  payable  after  my  demise,  out  of  my  estate. 

"Olive  Blakb  Stitt, 
"J.  S.  Stitt." 

The  claim  was  objected  to  by  J.  S.  Stitt,  as  administrator 
of  the  estate,  on  the  ground  that  the  note  was  wholly  without 
consideration.  The  claim  was  disallowed  by  the  county  court, 
and  upon  appeal  to  the  circuit  court  a  verdict  for  the  defend- 
ant was  directed.  It  appeared  upon  the  trial  in  the  circuit 
•court  that  the  deceased,  whose  name  by  virtue  of  her  first  mar- 
riage was  Olive  A.  Blake,  married  James  8.  Stitt,  the  dep- 
fendant  and  present  administrator  of  her  estate,  in  the 
year  1891 ;  that  the  claimant  is  a  young  man  not  related  to 
either  Mr.  or  Mrs.  Stitt,  but  that  he  was  brought  up  by  them 
in  their  family  and  treated  as  a  son;  that  neither  Mr.  nor 
Mrs.  Stitt  had  any  children  of  their  own;  that  in  1892  the  de- 
ceased made  her  last  will,  giving  one  half  of  her  properly, 
;amounting  to  some  $9,000,  to  her  husband,  James  8.  Stitt, 
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and  divided  the  remainder  into  three  equal  shares,  one  to 
the  appellant,  one  to  a  sister  of  the  deceased,  and  one  to  a 
niece,  and  further  that  in  case  of  the  death  of  the  niece  before 
the  death  of  the  testatrix  her  share  should  go  to  James  S\ 
Stitt,  if  he  survived  the  testatrix,  otherwise  to  the  appellant; 
that  in  December,  1891,  James  8.  Stitt  made  his  will,  giving 
all  of  his  property  to  his  wife;  that  on  the  26th  of  October,. 
1896,  Mrs,  Stitt  revoked  her  will,  and  in  June,  1897,  the 
deceased  executed  the  note  on  which  this  claim  is  based  and 
delivered  the  same  to  the  claimant,  and  at  the  same  time 
'  James  S.  Stitt  executed  a  codicil  to  his  will  providing  that  in 
case  his  wife  died  not  surviving  him,  then  all  of  the  property 
owned  by  him  should  go  to  the  claimant,  and  delivered  his 
original  will  and  the  codicil  to  the  claimant;  that  there  was 
no  consideration  for  the  note,  and  that  it  was  intended  simply 
as  a  gift  by  Mrs.  Stitt  to  the  claimant;  that  James  S.  Stitt  is 
the  sole  heir  at  law  of  the  deceased.  The  claimant  appeals 
from  a  judgment  dismissing  the  action. 

For  the  appellant  there  was  a  brief  by  McElroy  &  Esch- 
weiler,  and  oral  argument  by  F.  C.  Eschweiler. 

For  the  respondent  there  was  a  brief  by  Scheiber  &  Orth,. 
and  oral  argument  by  C.  A.  Orth. 

Window,  J.  It  is  very  apparent  that  the  appellant  has 
no  valid  claim  against  the  estate  of  the  deceased.  The  in- 
strument in  question  was  without  consideration.  It  was  but 
a  mere  promise  to  make  a  gift  in  the  future.  A  promise  to* 
make  a  gift  cannot  be  enforced.  Actual  delivery  of  the  prop- 
erty is  essential  to  the  validity  of  a  gift,  and  delivery  of  the 
promisor's  own  note  is  not  delivery  of  the  property,  but  a 
mere  promise  to  deliver  it    All  this  is  familiar*  law. 

It  is  claimed  that  the  evidence  shows  such  conduct  on  the 
port  of  the  administrator  and  heir  at  law  as  will  raise  a  con- 
structive trust  on  his  part,  requiring  him  to  carry  out  the  at- 
tempted gift,  under  the  principles  laid  down  in  Brook  v.. 
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Chappell,  34  Wis.  405,  or  at  least  that  he  should  now  be  es- 
topped from  asserting  that  the  gift  was  not  valid.  We  are 
not  called  upon  now  to  decide  these  questions.  This  is  a 
simple  claim  against  an  estate  for  a  debt  supposed  to  be  due 
from  the  estate.  The  defendant  is  defending  that  claim  in 
his  representative  character  as  administrator  only.  The  es- 
tate is  the  real  defendant;  if  there  is  no  debt  owing  from  the 
estate  there  can  be  no  recovery.  If  there  be  any  estoppel  or 
trust  which  can  be  invoked  against  Mr.  SHU,  it  affects  him 
•only  as  an  individual  and  not  as  administrator.  Being  sued 
as  administrator  in  a  pure  action  at  law,  he  cannot  be  held 
as  an  individual  upon  an  entirely  different  cause  of  action  in 
equity.  The  two  causes  of  action  could  not  be  joined.  Ha- 
wwrden  v.  T.  &  L.  C.  Co.  Ill  Wis.  545,  87  N.  W.  472.  A 
fortiori  one  cannot  be  turned  into  the  other. 
By  the  Court. — Judgment  affirmed. 


Easteen  Railway  Company  of  Minnesota,  Respondent, 
vs.  Tuteub  and  others,  imp.,  Appellants. 

December  H,  1905— March  20, 1906. 

Contracts:  Effect:  Independent  contractor  or  employee?  Unilateral 
contracts:  Mutuality:  Recitals  of  bond  as  affecting  contract  se- 
cured: Appeal  and  error:  Findings  of  referee,  when  disturbed: 
Principal  and  surety:  Prejudicial  variation:  Payments:  Re- 
lease  of  surety:  Strikes:  Referees  to  hear,  try,  and  determine: 
Powers:  Right  to  review  orders  of  court:  Discovery:  Adverse 
witnesses:  Refusal  to  testify:  Striking  out  complaint:  Discre- 
tion: Damages  on  partial  performance. 

1.  In  an  action  on  a  freight-handling  contract  between  a  railway 
company  and  P.,  set  out  in  the  opinion,  P.  is  held  to  be  an  in- 
dependent contractor  and  not  a  mere  employee  of  the  railway 
company. 
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2.  An  executory  contract  in  which  the  promises  are  all  on  one  side 

is  unilateral  and  not  to  be  enforced. 

3.  A  freight-handling  contract  between  a  railway  company,  with  an 

established  business  and  dock  at  a  junction  point  between  its 
line  and  water  navigation,  and  P.,  which  did  not  in  express 
Vords  require  the  railway  company  to  furnish  P.  any  freight  to 
handle,  under  the  situation  and  circumstances  surrounding  the 
parties  when  the  contract  was  made  and  the  words  of  the  con- 
tract, stated  in  the  opinion,  is  held  to  require  the  railway  com- 
pany to  furnish  to  P.  freight  to  handle,  sufficiently  fixed  in 
amount  as  to  render  the  contract  mutual,  definite,  and  certain. 

4.  In  such  case  P.  had  given  a  bond  to  secure  the  performance  of 

such  contract,  which,  in  referring  to  the  contract,  recited  that 
P.  had  thereby  contracted  to  handle  the  freight  which  the  rail- 
way company  "requests  him  to  handle."  It  appeared  from  the 
evidence,  however,  that  there  were  carriers  who  brought  mer- 
chandise to  the  railway  company's  dock,  and  who  had  the  right 
to  handle  their  own  freight,  if  they  so  chose.  Held,  that  it  did 
not  follow  from  the  quoted  words  that  the  railway  company  was 
not  bound  to  give  P.  any  freight  to  handle,  since  it  would  be 
necessary  for  the  railway  company  at  times  to  designate  to  P. 
the  freight  which  he  was  to  handle  and  the  freight  which  was 
to  be  handled  by  the  carriers  themselves,  and  that  such  lan- 
guage referred  to  such  contingency. 

5.  In  an  action  for  damages  for  the  breach  of  a  contract,  a  finding 

by  the  referee  before  whom  the  action  was  tried  that  certain 
transactions  were  an  abandonment  of  the  contract  and  not  a 
partial  and  mutual  settlement  between  the  parties,  being  sup- 
ported by  ample  evidence,  will  not  be  disturbed. 

6.  In  an  action  on  a  bond  securing  the  performance  of  a  freight- 

handling  contract,  under  the  evidence,  stated  in  the  opinion,  a 
finding  that  contracts  for  certain  work,  alleged  to  be  such  a 
modification  of  the  contract  as  to  release  the  sureties  on  the 
bond,  were  for  work  outside  of  the  freight-handling  contract, 
will  not  be  disturbed. 

7.  A  contract  between  a  railway  company  and  P.,  secured  by  P.'s 

bond,  provided  for  semi-monthly  payments,  the  moneys  earned 
between  the  1st  and  the  15th  of  the  month  to  be  paid  on  or 
about  the  20th  day  of  the  month,  and  those  earned  during  the 
remainder  of  the  month  to  be  paid  on  or  about  the  5th  of  the 
following  month.  Under  such  contract  payment  was  made  on 
the  15th  for  what  had  been  earned  during  the  preceding  half 
of  the  month,  and  on  the  16th  for  what  had  been  earned  on  the 
15th,  such  payments  being  made  after  the  railway  company 
knew  that  P.  had  violated  his  contract  and  when  it  was  doubt- 
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ful  whether  he  could  complete  it  Held,  that  such  payments 
were  not  such  a  deviation  from  or  violation  of  the  contract  that 
P.'s  sureties  were  thereby  discharged. 

8.  Such  provision  giving  the  railway  company  five  days'  time  In 

which  to  make  payments  was  not  a  provision  for  the  benefit  of 
the  sureties,  but  simply  for  the  convenience  of  the  railway 
company  in  auditing. 

9.  Where  money  has  been  earned,  the  making  of  payment  in  ad- 

vance of  the  day  when  it  could  be  legally  demanded  or  sued 
for  is  not,  as  to  a  surety,  a  prejudicial  variation  of  the  contract, 
but  merely  a  waiving  of  a  privilege. 

10.  A  contract  contained  a  condition  to  protect  plaintiff  from  loss  by 

reason  of  strikes.  There  was  no  such  condition  inserted  in  the 
bond  securing  the  performance  of  such  contract,  nor  any  sep- 
arate bond  given,  and  a  claim  was  made  that  thereby  plaintiff 
waived  the  giving  of  indemnity  against  loss  by  strikes.  Held, 
that  such  claim  was  immaterial  where  the  judgment  in  favor  of 
plaintiff  did  not  include  any  sum  for  damages  on  that  ground. 

11.  Where  a  cause  was  referred  to  a  referee  to  hear,  try,  and  deter- 

mine the  issues  raised  by  the  pleadings,  the  referee  cannot  re- 
view an  order  made  by  the  circuit  court  refusing  to  dismiss 
the  complaint  because  of  the  refusal  of  plaintiff's  attorney  to 
testify  as  an  adverse  witness. 

12.  The  power  of  the  court,  under  sec.  4097,  Stats.  1898,  to  strike  ont 

the  pleading  of  an  adverse  party  who  refuses  to  testify  under 
the  requirements  of  sec.  4096  and  give  judgment  as  upon  de- 
fault or  failure  of  proof,  is  discretionary,  and  will  not  be  re- 
versed except  for  abuse. 

13.  On  trial  of  an  action  to  recover  for  breach  of  a  freight-handling 

contract  between  a  railway  company  and  P.,  the  referee  as- 
sessed against  the  sureties  on  P.'s  bond  simply  the  increased 
cost  of  doing  the  work  during  the  balance  of  the  contract  period 
over  and  above  what  it  would  have  cost  under  the  P.  contract, 
deducting  payments  made  to  P.  and  the  amount  paid  for  Sun- 
day labor.  The  referee  found  that  the  railway  company  exer- 
cised due  care  in  carrying  on  the  work  and  paid  only  the  rea- 
sonable and  necessary  cost  thereof.  Held,  that  the  referee  ap- 
plied the  right  rule  in  assessing  the  damages. 


Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinjb,  Circuit  Judge.    Affirmed. 

The  plaintiff  is  a  railroad  corporation  operating  a  railroad 
line  from  St  Paul,  Minnesota,  to  the  city  of  Superior,  and 
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owning  and  operating  docks  and  -warehouses  in  the  city  of 
Superior  for  the  discharge  and  storage  of  freight,  as  well  as 
the  transfer  of  through  freight  from  its  cars  to  lake  carriers, 
and  vice  versa.  On  April  20,  1899,  it  entered  into  a  written 
contract  with  the  defendant  Promberger,  by  which  Prom- 
berger  agreed  to  take  charge  of  and  operate  its  docks  and 
warehouses  at  Superior  and  handle  all  freight  passing  through 
the  same  during  the  navigation  season  of  1899  for  certain 
rates  figured  upon  a  tonnage  basis,  to  be  paid  him  by  the 
plaintiff.  On  the  same  date  the  defendant  Promberger  as 
principal,  and  the  remaining  defendants  and  appellants  as 
sureties,  gave  to  the  plaintiff  a  bond  in  the  penal  sum  of 
$16,000  to  insure  the  faithful  performance  of  said  contract 
by  Promberger.  This  action  is  brought  upon  the  bond  to  re- 
cover damages  for  the  alleged  breach  by  Promberger  of  the 
freight-handling  contract  on  August  16, 1899.  The  appellant 
Tuteur  and  his  co-sureties  answered,  alleging,  among  other 
things,  by  way  of  defense  that  the  contract  in  question  was 
not  a  real  but  only  a  simulated  contract,  and  that  in  fact 
Promberger  was  but  an  employee  of  the  plaintiff ;  that  it  was 
unilateral  and  contained  no  consideration  or  correlative  prom- 
ises on  the  part  of  the  plaintiff ;  that  it  was  indefinite  and  un- 
certain and  not  capable  of  enforcement;  that  it  was  released 
and  surrendered  by  mutual  consent  August  16, 1899 ;  that,  if 
there  was  any  breach  thereof,  such  breach  was  the  result  of  a 
strike  of  freight  handlers,  and  that  the  bond  did  not  cover 
such  a  breach ;  that  the  sureties  had  been  released  by  a  modi- 
fication of  the  contract  made  without  their  consent  and  by 
the  making  of  premature  payments  thereon  to  Promberger; 
that  defendants  were  not  liable  because  Promberger  was,  to 
the  knowledge  of  plaintiff's  officers,  an  embezzler  before  the 
making  of  the  contract,  which  fact  was  concealed  by  said 
officers  from  the  appellant;  that  there  could  be  no  recovery, 
for  other  reasons  not  necessary  to  be  now  stated. 

The  action  was  referred  to  L.  K.  Luse,  Esq.,  to  hear,  try, 
Vol.  127—25 
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and  determine.  Upon  the  trial  there  was  no  dispute  as  to  the 
formal  execution  and  delivery  of  the  contract  and  bond  re- 
ferred to  in  the  complaint.  The  contract  was  very  lengthy, 
and  the  first  three  paragraphs  thereof  were  as  follows : 

"(1)  This  agreement,  made  and  entered  into  this  20th  day 
of  April,  A.  D.  1899,  by  and  between  John  Promberger,  of 
the  city  of  Superior,  county  of  Douglas,  and  state  of  Wiscon- 
sin, party  of  the  first  part*  and  the  Eastern  Railway  Company 
of  Minnesota,  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Minnesota,  party  of  the  second  part*  wit- 
nesseth : 

"(2)  That,  whereas,  the  party  of  the  second  part  owns, 
controls,  and  operates  docks  and  warehouses  and  rail  and  lake 
terminals  at  Superior,  Wisconsin,  in  connection  with  its  line 
of  railroad  and  the  business  appertaining  thereto;  the  said 
docks  and  warehouses  are  those  usually  constructed  and  op- 
erated for  the  purpose  of  receiving,  forwarding,  transferring 
merchandise,  freight,  or  other  property  handled  by  the  parly 
of  the  second  part  in  its  business  as  a  common  carrier: 

"(3)  Now,  therefore,  in  consideration  of  the  covenants 
and  agreements  hereinafter  contained,  to  be  performed  by  the 
party  of  the  second  part,  the  said  party  of  the  first  part  agrees 
to  assume  charge  of  and  operate  the  said  docks  of  the  party 
of  the  second  part>  under  the  direction  of  the  party  of  the  sec- 
ond part,  or  its  representatives,  in  such  manner  as  may  best 
-subserve  the  interests  of  the  party  of  the  second  part;  and 
the  party  of  the  first  part  hereby  agrees  to  load  or  unload 
all  cars  or  vessels  and  to  properly  stow  all  the  freight*  goods, 
.and  merchandise  arriving  at  or  forwarded  from  said  docks 
•or  warehouses  of  the  party  of  the  second  part,  which  the  party 
•of  the  second  part  may  have  charge  of  as  common  carrier,  or 
•own,  or  in  ite  business  of  transporting,  warehousing,  or  hand- 
ling merchandise  at  the  docks  or  warehouses  of  the  said  party 
of  the  second  part,  situated  as  above  described ;  and  the  party 
of  the  first  part  agrees  to  continue  such  service  during  the 
navigation  season  of  1899,  as  the  said  party  of  the  second 
part,  its  agents  or  representatives  may  direct" 

Following  these  clauses  came  a  number  of  subsidiary  agree- 
ments on  the  part  of  Promberger,  to  the  effect  that  the  freight 
was  to  be  loaded  or  unloaded  from  cars  or  vessels  into  ware- 
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houses  or  upon  docks,  as  the  plaintiff's  agents  should  direct; 
that  Promberger  should  furnish  all  necessary  men  for  the 
work  as  the  plaintiff  should  direct  from  time  to  time;  that 
Promberger  should  employ  competent  and  reliable  persons 
to  supervise  the  work  under  the  direction  of  the  plaintiff  as  to 
the  manner  of  handling  freight;  that  he  would  not  employ 
persons  objectionable  to  the  plaintiff,  and  would  dismiss  any 
such  person  upon  the  plaintiff's  request;  that  he  would  divide 
his  employees  into  such  gangs  as  might  be  necessary  to  best 
handle  the  business  or  as  directed  by  the  plaintiffs  agents ; 
that  he  would  handle  all  gang  planks,  skids,  hoisting  ma- 
chinery, and  other  appurtenances  necessary;  that  he  would 
perform  all  labor  connected  with  the  operating  of  the  dock, 
die  same  as  if  it  was  operated  by  direct  employees  of  the 
plaintiff,  and  take  care  of  the  docks,  warehouses,  and  other 
properties,  and  keep  them  in  good  condition;  that  his  men 
should  commence  work  at  7  o'clock  in  the  morning,  and  re- 
port for  duty  at  any  time  thereafter  as  might  be  necessary 
for  the  proper  handling  of  the  business  and  as  directed  by 
the  plaintiff's  agents,  it  being  understood  that  a  regular  day 
gang  and  a  regular  night  gang  should  be  maintained;  that 
the  plaintiff  should  have  the  right  to  employ  one  or  more 
check  clerks  or  foremen  to  supervise  the  handling  of  freight ; 
that  the  plaintiff  should  also  have  the  right  to  select  from 
Promberger's  employees  ten  or  more  men  for  the  special  work 
of  calling  freight  and  stowing  freight ;  that  Promberger  should 
give  a  good  bond  in  the  sum  of  $16,000,  with  sureties,  con- 
ditioned for  the  faithful  performance  of  the  agreement  and 
to  protect  the  plaintiff  against  any  loss  from  detention  of  said 
freight  by  reason  of  strikes  and  from  any  damage  or  loss  to 
property  by  theft,  or  otherwise,  while  the  same  was  being 
handled,  and  with  further  conditions  not  necessary  to  be 
stated;  that  the  expenses  or  liability  for  damage  or  loss  to 
freight  while  being  handled  should  be  determined  by  persons 
employed  by  the  plaintiff;  that  in  computing  tonnage  of 
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freight  handled  the  -weights  shown  by  the  boat  manifests,  rail- 
road receipts,  or  railroad  billing  should  govern;  that  flour 
and  barrels  should  be  handled  on  the  basis  of  200  pounds  per 
barrel,  and  other  freight  usually  transported  by  package  upon 
the  basis  of  such  weights  as  were  prescribed  by  the  rules  of 
the  Chicago  board  of  trade ;  that  in  the  handling  of  freight 
in  sacks  or  frail  packages  the  load  to  be  hoisted  out  of  the 
hold  or  into  the  hold  of  a  vessel  should  not  be  such  as  to  dam- 
age the  package,  nor  greater  than  as  directed  by  the  plaintiff'* 
agent.  The  contract  further  provided  that  in  consideration 
of  the  full  and  faithful  performance  of  the  above-mentioned 
agreements  on  the  part  of  Promberger  the  plaintiff  agreed  to 
pay  Promberger,  on  or  about  the  5th  and  20th  days  of  each 
month  during  the  season  of  navigation  (unless  the  contract 
should  be  sooner  annulled),  certain  fixed  rates  per  ton  for  the 
freight  handled,  according  to  the  character  of  the  freight  and 
the  necessary  handling  to  be  done,  which  rates  it  is  unneces- 
sary to  state  in  detail ;  that  it  would  employ  a  competent  and. 
reliable  agent  to  supervise  the  business,  Promberger  agree- 
ing to  conform  to  the  rules  and  regulations  laid  down  by  said 
agent;  that  it  would  furnish  all  necessary  tow  boards,  planks,, 
and  other  appurtenances  for  the  proper  handling  of  the 
freight;  that  all  employees  should  have  one  hour  for  dinner, 
one  hour  for  supper,  and  one  hour  for  midnight  lunch ;  that 
payments  upon  the  contract  were  to  be  based  on  the  freight 
tonnage  handled  during  the  period  from  the  1st  to  the  15th,. 
and  from  the  15th  to  the  last  day  of  each  month  during  the 
continuance  of  the  contract;  that  it  would  furnish  all  neces- 
sary switching  service  and  do  all  the  necessary  switching  of 
cars ;  that  it  would  employ  one  or  more  trustworthy  watchmen 
whenever  Promberger  or  his  representatives  were  not  pres- 
ent It  was  further  mutually  agreed  that,  in  the  event  of 
damage  to  freight  being  handled,  the  same  should  at  once  be 
turned  over  to  the  plaintiff  to  be  disposed  of  and  to  make  set- 
tlement with  the  owner;  that,  in  the  event  that  Promberger- 
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should  conduct  the  business  during  the  season  of  1899  in  a 
competent  and  satisfactory  manner,  he  might,  if  he  chose, 
"have  a  contract  for  the  handling  of  said  second  party's 
freight  for  the  year  following  the  termination  of  this  con- 
tract, such  contract  to  be  substantially  in  terms  the  same  as 
this  contract;"  that  as  a  further  consideration  to  Promberger 
plaintiff  should  rent  to  him  a  boarding  house  located  near  the 
docks  at  a  nominal  rent  of  $5  for  the  season,  Promberger 
agreeing  to  maintain  the  same  in  an  orderly  and  respectable 
manner  and  to  deliver  the  same  over  to  the  plaintiff  in  good, 
condition  at  the  end  of  the  season;  that  it  was  understood  be- 
tween the  parties  that  Promberger  should  be,  in  the  perform- 
ance of  all  his  duties,  an  independent  contractor,  and  subject 
to  the  legal  duties  and  liabilities  applicable  to  such  contract- 
ors. The  bond  accompanying  this  agreement,  and  upon 
which  this  action  was  brought,  is  in  the  usual  terms  of  an 
indemnity  bond,  in  the  penal  sum  of  $16,000,  is  signed  by 
the  appellants,  and,  after  the  formal  parts,  reads  as  follows : 

"The  condition  of  this  obligation  is  such  that,  whereas  the 
above  named  John  Promberger  has  this  day  entered  into  an 
agreement  in  writing  with  the  said  Eastern  Railway  Com- 
pany of  Minnesota,  which  said  agreement  is  hereunto  an- 
nexed, by  the  terms  of  which  the  said  John  Promberger  has 
contracted  to  operate  the  docks  and  warehouses  of  the  said 
Eastern  Railway  Company  of  Minnesota,  and  to  handle, 
transfer,  and  stow  all  freight  and  merchandise  which  the 
said  Eastern  Railway  Company  of  Minnesota  requests  him  to 
handle,  transfer,  and  stow  at  the  docks  of  the  said  Eastern 
Railway  Company  of  Minnesota  on  cars  or  upon  vessels,  in 
changing  business  with  the  said  railroad  company,  in  the  city 
of  Superior,  during  the  season  of  navigation  of  1899. 

"And  whereas  the  said  John  Promberger  has  entered  into 
certain  covenants  and  agreements  in  relation  to  handling, 
transferring,  and  storing  said  freight  and  merchandise  con- 
tained in  the  said  written  contract: 

"Now,  therefore,  in  case  the  said  John  Promberger  shall 
duly  and  faithfully  perform  all  the  covenants  and  agreements 
contained  in  the  said  agreement  on  his  part  to  be  performed, 
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and  shall  save  harmless  the  said  Eastern  Railway  Company  of 
Minnesota  for  all  loss  or  damage  hy  reason  of  any  failure  on 
his  part  to  so  perform  the  covenants  and  agreements  on  his 
part,  then  this  obligation  shall  be  null  and  void  and  of  no 
effect,  otherwise  in  full  force  and  operation. 

"In  witness  whereof  we  have  hereunto  set  our  hands  and 
seal  the  day  and  year  above  written. 


"J.  Promberger. 

[Seal.] 

Amount 

"Harrie  Rogers. 

[Seal.] 

Amt  $4,000 

"Frank  H.  Ruger. 

[Seal.] 

Amt  $4,000 

"Ogdeet  H.  Hammond. 

[Seal.] 

Amt  $4,000 

"H.  W.  Dietrich. 

[Seal.] 

Amt      $500 

"Myron  Reed. 

[Seal.] 

Amt      $500 

"Joseph  Tuteur. 

[Seal.] 

Amt  $1,500 

"John  E.  Greeley. 

[Seal.] 

Amt  $1,500" 

The  action  was  tried  before  the  referee  and  a  great  volume 
of  evidence  introduced,  and  the  referee  made  the  following 
findings  of  fact: 

"(1)  That  prior  to  the  execution  of  the  contract  between 
the  plaintiff  and  the  defendant  John  Promberger,  on  or  about 
April  20, 1899,  the  plaintiff  was  the  owner  of  a  large  terminal 
warehouse  located  on  the  bpy  front  and  occupied  and  used  as 
a  terminal  facility  for  its  railroad  and  as  a  connection  be- 
tween said  railroad  and  the  boat  lines  operating  upon  the 
Great  Lakes.  That  it  also  occupied  as  lessee  an  open  dock 
known  as  the  P.  &  R.  dock,  where  it  had  been  accustomed  to 
receive,  for  transpprtation  over  its  lines,  steel  rails,  and  that 
these  two  docks  were  the  only  lake  and  rail  terminal  facilities 
owned  or  operated  by  the  plaintiff  previous  to  the  time  of  the 
making  of  said  contract  on  April  20,  1899,  and  this  was  well 
known  to  the  defendant  John  Promberger  at  the  time  of  en- 
tering into  the  contract  referred  to. 

"(2)  That  the  contract  dated  April  20,  1899,  and  marked 
plaintiff's  Exhibit  96,  was  duly  executed  and  delivered  by 
the  parties  thereto  in  good  faith  and  for  the  purposes  therein 
expressed. 

"(3)  That  the  bond  upon  which  this  suit  is  brought  to  re- 
cover, and  known  as  plaintiff's  Exhibit  95,  was  duly  executed 
by  all  of  the  defendants  and  delivered  to  the  plaintiff,  and  so 
delivered  and  received  in  good  faith  and  with  intent  that  it 
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should  become  a  valid  and  binding  instrument  upon  all  the 
defendants. 

"(4)  That  the  defendant  Promberger  had  operated  the 
docks  already  mentioned  for  the  navigation  season  of  1898 
under  a  contract  somewhat  similar  to  that  of  April  20,  1899. 
That  it  was  well  known  by  him  and  the  plaintiffs  officers 
that  the  plaintiffs  business  as  a  common  carrier  required  it  to 
receive,  transport,  and  unload  at  the  terminal  docks  men- 
tioned a  large  amount  of  freight  eastbound.  That  as  the 
owner  and  operator  of  said  docks  and  warehouse  it  would,  in 
the  usual  course  of  business,  receive  large  amounts  of  freight, 
including  steel  rails,  from  shippers  or  boat  lines  operated 
upon  the  lakes,  and  that  as  a  part  of  plaintiffs  business  in 
operating  said  docks  it  would  naturally,  and  in  the  usual 
course  of  business,  unload  from  boats  the  larger  part  of  said 
freight  as  a  convenient  method  of  operating  the  docks  at  the 
connecting  point  between  its  railroad  and  boat  lines.  That  it 
was  also  well  known  that  shippers  or  boat  lines  who  might  in- 
sist upon  or  desire  to  unload  their  own  freight  or  cargoes 
would  have  the  privilege  of  doing  so,  and  that  thereby  the 
amount  of  freight  to  be  handled  under  the  contract  might  be 
somewhat  lessened  or  decreased  by  the  exercise  of  such  priv- 
ilege or  right,  and  that  the  parties  to  the  said  contract  contem- 
plated at  the  time  of  entering  into  said  contract  that  it  only 
covered  such  freight  as  the  plaintiff,  in  its  business  as  a  com- 
mon carrier  or  in  the  operation  of  safd  docks,  was  called  upon 
to  handle,  and  this  without  reference  to  whether  it  was  legally 
bound  to  handle  the  same  either  by  contract  or  otherwise. 

"(5)  That  the  defendant  Promberger  entered  upon  the 
performance  of  said  contract  on  or  about  the  20th  day  of 
April,  1899,  fully  performed  the  same  down  to  the  13th  day 
of  August,  1899,  and  that  the  plaintiff  fully  performed  said 
contract  upon  its  part  until  said  contract  was  abandoned  by 
the  defendant  Promberger  on  the  afternoon  of  August  16, 
1899. 

"(6)  That  on  the  13th  day  of  August,  1899,  the  employees 
of  the  defendant  Promberger  demanded  an  increase  of  wages 
amounting  to  about  twenty-five  per  cent,  and  some  of  them 
quit  work  on  that  day.  That  on  the  14th  day  of  August,  the 
demand  for  higher  wages  not  being  complied  with,  others  of 
said  employees  quit  work,  and  from  that. time  on  until  the 
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afternoon  of  the  16  th  of  August  there  was  almost  a  complete 
cessation  of  work  upon  the  docks.  There  was  plenty  of  work 
to  do,  and  during  the  13th,  14th,  and  15th  frequent  demands 
were  made  upon  the  defendant  Promberger  to  handle  the 
freight  in  accordance  with  his  contract,  which  he  failed  .to 
comply  with  and  thereby  violated  his  contract  both  in  spirit 
and  in  terms.  That  these  several  violations  of  his  contract  on 
the  13th,  14th,  and  15th  of  August,  1899,  were  well  known 
to  the  plaintiffs  local  agent  in  charge  of  said  docks  and  were 
also  known  to  plaintiffs  division  superintendent,  George  T. 
Slade,  as  early  as  noon  of  the  14th  of  August,  and  that  said 
Slade's  office  was  then  in  the  city  of  Superior,  where  said 
docks  are  located,  and  that  on  the  15th  day  of  August,  about 
noon,  said  Slade  called  upon  some  of  the  sureties  to  assist 
Mr.  Promberger  in  the  carrying  out  of  his  contract 

"(7)  That  the  cessation  of  work  upon  the  docks  continued 
until  the  afternoon  of  the  16  th  day  of  August,  at  which  time  a 
conference  was  had  between  the  plaintiff's  officers ;  Mr.  Hill, 
the  vice-president^  Mr.  Slade,  the  superintendent,  Mr.  Dooley, 
the  local  agent,  and  Mr.  Murphy,  the  attorney,  and  the  de- 
fendant Promberger  and  Mr.  Ruger,  one  of  the  sureties,  be- 
ing also  present  That  at  this  conference  the  defendant  Prom- 
berger notified  the  plaintiff  of  his  inability  to  continue  the 
performance  of  the  contract,  and  said  defendant  did  then 
and  there  wholly  abandon  said  contract  That  there  was  no 
settlement  between  the  plaintiff  and  Promberger,  and  no  ac- 
ceptance of  any  surrender  of  the  contract,  or  any  release  of 
said  Promberger  from  his  obligations  under  said  contract, 
nor  any  release  of  the  sureties  upon  the  bond  given  to  secure 
the  performance  thereof.  That  what  took  place  at  said  con- 
ference was  contemplated  by  the  plaintiff,  and  was  in  fact 
simply  a  precautionary  measure  to  determine  its  right  to 
proceed  with  the  operation  of  its  docks  independent  of  the 
defendant  Promberger,  and  that  no  question  would  be  raised 
as  to  the  plaintiffs  right  to  do  so. 

"(8)  That  the  plaintiff  proceeded  at  once  after  the  con- 
ference of  August  16  th  to  organize  the  force  to  operate  the 
docks,  and  doing  so  acceded  at  once  to  the  demands  of  the  em- 
ployees of  the  defendant  Promberger  for  an  advance  of  wages, 
which  amounted  to  about  twenty-five  per  cent,  and  continued 
to  operate  the  docks  by  employing  the  laborers  and  superin- 
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lending  the  work  on  its  own  account  and  without  letting  out 
the  work  to  contractors,  excepting  the  loading  of  the  rails  on 
the  P.  &  R.  dock,  which  was  let  out  upon  contract  to  Mudge  & 
Thorgerson,  thus  carrying  on  the  work  until  the  close  of  navi- 
gation on  December  18,  1899. 

"(9)  That  the  total  cost  to  the  plaintiff  in  the  operation  of 
the  docks  and  in  doing  the  work  which  the  defendant  Prom- 
berger was  required  to  do  under  his  contract,  after  his  aban- 
donment thereof  on  the  16th  day  of  August,  1899,  until  the 
■close  of  navigation  on  December  18,  1899,  was  $58,469.11. 
That  of  this  sum  the  plaintiff  paid  the  employees'  wages  in 
-doing  the  work  at  the  flour  sheds  the  sum  of  $56,062.95,  paid 
to  laborers  engaged  on  the  P.  &  R.  dock  $1,264.20,  paid  to 
Mudge  &  Thorgerson,  the  contractors,  $776.96,  paid  for  tools, 
•equipments,  etc.,  $365,  making  a  total  of  $58,469.11.  That 
some  of  the  labor  in  carrying  out  this  contract  was  performed 
on  Sunday,  and  the  wages  paid  therefor  amounted  in  all  to 
$5,324.74  and  the  extra  cost  of  such  labor  was  $151.51;  the 
Sunday  labor  being  paid  for  as  overwork  to  the- regular  men 
and  the  wages  increased  five  cents  an  hour,  which  last-named 
sum  I  find  is  not  properly  chargeable  to  the  defendants,  and 
lence  deduct  it  from  the  previous  cost  of  operating  the  docks, 
leaving  the  amount  of  the  cost  of  the  operation  of  the  docks 
$58,317.60.  ,  I  further  find  the  cost  of  doing  the  work  under 
the  contract  with  the  defendant  Promberger  would  have 
amounted  to  $42,191.07,  and  that  the  plaintiff  sustained  dam- 
ages by  the  increased  cost  of  doing  the  work  over  and  above 
what  it  would  have  cost  under  the  Promberger  contract  in  the 
sum  of  $16,126.53. 

"(10)  That  the  plaintiff  has  paid  the  defendant  Prom- 
berger for  all  work  done  under  the  contract  by  him,  except 
the  sum  of  $957.20,  which  it  still  holds  and  claims  the  right 
to  withhold  on  account  of  the  damages  suffered  by  it,  and 
that  the  plaintiff  has  suffered  damages  over  and  above  the 
$957.20  in  the  sum  of  $15,169.33. 

"(11)  That  the  plaintiff  on  August  15,  1899,  and  in  the 
-early  part  of  said  day,  computed  and  certified  the  earnings  of 
the  defendant  Promberger  under  his  contract  for  the  first  half 
•of  the  month  of  August  in  the  sum  of  $5,519.42,  and  there- 
after, and  about  noon  of  August  15th,  by  draft  issued  out  of 
the  office  of  its  superintendent,  paid  said  money  to  said 
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Promberger,  and  afterwards,  and  on  August  16th,  paid  to 
said  Promberger  the  further  sum  of  $401.90,  being  a  further 
amount  earned  under  said  contract  That  at  the  time  of  pay- 
ing the  two  amounts  above  mentioned  the  plaintiff's  officers, 
particularly  its  local  agent,  J.  P.  Dooley,  who  certified  the 
work,  and  George  T.  Slade,  its  superintendent,  knew  that  the 
defendant  Promberger  had  repeatedly  violated  the  contract. 
That  the  work  upon  the  docks  had  practically  ceased.  That 
the  wages  demanded  by  the  men  were  such  that  it  was  at 
least  very  doubtful  whether  the  defendant  Promberger  would 
or  could  proceed  with  and  complete  his  contract  That  the 
evidence  does  not  disclose  whether  the  payment  of  the 
$5,519.42  on  the  15th  day  of  August  was  prior  or  subsequent 
to  Mr.  Slade  calling  upon  the  sureties  to  aid  Mr.  Promberger, 
but  I  find  that  the  plaintiff  was  fairly  chargeable  with  notice 
that  Promberger  would  very  likely  be  unable  to  perform  his 
contract,  and  that  damages  might  result  to  the  plaintiff 
thereby,  before  the  payment  of  the  $5,519.42  on  the  15th  day 
of  August,  1899. 

"(12)  That  the  plaintiff  has  not  since  paid  the  $957.20, 
being  the  sum  of  two  bills  certified  as  earned  by  the  defendant 
Promberger,  the  sum  of  $790.80  being  certified  by  audit 
voucher  No.  1655,  being  defendants'  Exhibit  01;  and  the 
sum  of  $166.40,  shown  by  canceled  treasury  voucher,  defend- 
ants' Exhibit  Fl.  It  did,  however,  pay  to  the  defendant,  on 
or  about  August  16,  1899,  the  sum  of  $543.55,  being  the 
amount  shown  in  treasury  voucher  No.  346  and  draft  No.  15, 
mentioned  in  the  deposition  of  George  T.  Slade.  That  the 
money  so  paid  was  advanced  by  the  plaintiff  to  said  Prom- 
berger to  pay  him  for  the  handling  of  certain  steel  rails  con- 
signed by  steel  companies  to  the  Great  Northern  Railway 
Company,  and  was  in  fact  an  advancement  by  the  plaintiff 
for  such  work  on  account  of  the  consignor,  and  would  only  be 
repaid  to  the  plaintiff  by  reason  of  such  advancements,  and 
for  this  reason  the  defendants  and  none  of  them  are  injured 
by  such  payment,  and  except  as  above  the  plaintiff  paid  the 
defendant  Promberger  no  money  after  August  16,  1899. 

"(13)  That  the  plaintiff  did  not  alter  or  modify  its  con- 
tract with  the  defendant  Promberger,  or  consent  to  any  modi- 
fication thereof,  and  whatever  arrangement  was  made  be- 
tween Mr.  Promberger  and  other  parties,  particularly  the 
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Davidson  Steamship  Company  to  unload  the  steel  rails,  was 
work  outside  of  the  Promberger  contract,  or  at  least  such  as 
he  could  not  require  the  plaintiff  to  furnish  him. 

"(14)  That  the  evidence  does  not  show  that  the  plaintiff 
participated  in  the  efforts  made  on  the  part  of  A.  L.  Williams, 
and  some  other  of  its  employees,  by  way  of  taking  assign- 
ments of  the  claims  of  some  of  Promberger's  former  em- 
ployees of  their  claim  against  him,  and  by  garnishment  suits 
endeavoring  to  obtain  a  preference  over  the  defendant  sure- 
ties as  to  money  deposited  in  the  Northwestern  National 
Bank,  or  as  to  any  money  owing  by  the  plaintiff  to  the  de- 
fendant Promberger. 

"(15)  That  the  plaintiff  exercised  ordinary  and  reasonable 
care  taking  up  and  carrying  on  the  work  after  the  abandon- 
ment of  the  contract  by  the  defendant  Promberger,  and  that 
the  amount  paid  therefor  as  stated  in  a  previous  finding  was 
the  reasonable  and  necessary  cost  of  such  work,  after  deduct- 
ing the  $151.51  which  was  paid  extra  by  reason  of  a  portion 
of  the  work  being  performed  on  Sunday. 

"(16)  That  in  addition  to  the  damages  sustained  by  the 
plaintiff  by  way  of  the  increased  cost  of  doing  the  work,  over 
and  above  what  it  would  have  cost  under  the  contract,  plaintiff 
sustained  some  damage  by  way  of  detention  of  its  cars  for  the 
reason  that  they  were  not  speedily  unloaded,  as  required  by 
the  contract.  This  damage  was  in  part  occasioned  by  the  vio- 
lation of  the  contract  by  the  defendant  Promberger  between 
August  13,  1899,  and  the  abandonment  of  his  contract  on  the 
afternoon  of  August  16,  1899,  and  for  which  counsel  for  the 
plaintiff  disclaimed  upon  the  trial  to  recover,  and  a  part  be- 
cause the  plaintiff  was  unable  to  procure  a  sufficient  number 
of  men  at  the  time  it  took  up  the  work  on  August  16th,  and 
also  because  of  a  congested  condition  of  the  yards.  That  the 
amount  of  damage  so  suffered  was  sought  to  be  proven  on 
the  trial  by  showing  the  number  of  days  for  jvhich  cars  laid 
idle  over  and  above  the  usual  time  for  unloading  and  the 
earning  capacity  of  the  cars  for  the  time  they  were  so  de- 
tained, and  the  plaintiff's  evidence  tends  to  show  that  cars 
were  so  detained,  equal  to  a  single  car  being  held  1,095  days, 
and  that  the  net  earning  capacity  per  car  per  day  was  from 
$5  to  $7.  I  am  unable  from  the  evidence  to  find  that  the 
plaintiff  sustained   the   amount  of   damage  thus  claimed. 
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"Whether  the  plaintiff  lost  the  freight  it  would  otherwise  have 
-carried,  or  whether  those  cars  were  moved  more  rapidly  as 
soon  as  the  detention  ceased,  or  whether  the  plaintiff  trans- 
ported the  freight  at  a  little  later  time,  is  altogether  too  prob- 
lematical. I  do  find,  however,  that  the  cars  were  detained  as 
claimed  to  the  extent  of  1,005  days  for  a  single  car,  and  that 
u  fair  rental  value  per  car  per  day  was  $3. 

"(17)  That  the  plaintiff's  officers,  prior  to  the  execution 
and  delivery  of  the  bond  here  sued  upon,  had  information  that 
the  defendant  Promberger  had  had  some  financial  troubles, 
but  were  not  informed  that  he  was  guilty,  or  had  been  con- 
victed of  any  criminal  charge.  That  they  had  a  right  to  be- 
lieve, and  did  believe,  that  he  was  a  capable  contractor,  and 
one  who  was  able  to  perform  the  contract  in  question,  and 
they  did  not  notify  the  other  defendants  of  such  information 
as  they  had  in  regard  to  Mr.  Promberger. 

"Conclusions  of  Law. 

"As  conclusions  of  law  I  find  and  hold : 

"(1)  That  the  contract  between  the  plaintiff  and  the  de- 
fendant John  Promberger  was  and  is  a  valid,  binding  con- 
tract That  it  is  not  lacking  in  mutuality,  but  was  intended 
to  apply,  and  did  apply,  to  all  freight  which  the  plaintiff  had 
charge  of  as  a  common  carrier,  or  to  which  it  had  title,  or 
which  came  to  it  to  be  handled  by  it  in  its  business  as  a  ware- 
houseman or  in  the  operation  of  the  docks.  That  the  amount 
of  freight  to  which  the  contract  applied  might  have  varied 
more  or  less,  depending  upon  whether  the  shippers  or  boat 
lines  insisted  upon  loading  or  unloading  their  own  freight, 
and  this  may  have  been  to  some  degree  discretionary  with  the 
plaintiff ;  but  I  hold  that  it  had  the  right  to  exercise  such  dis- 
cretion. That  it  was  bound  to  furnish  the  defendant,  under 
the  contract,  with  the  work  and  pay  him  therefor,  all  freight 
which  it  had  in  charge  as  a  common  carrier,  all  of  which  it 
owned,  and  all  which  came  into  its  hands  for  handling  in  its 
business  as  operating  the  warehouse  and  docks,  but  this  did 
not  necessarily  include  all  freight  unloaded  upon  said  docks. 
I  find  that  there  was  a  consideration  for  the  making  of  the 
contract,  and  that  the  fact  that  the  amount  of  freight  might 
vary,  even  though  in  the  discretion  of  the  plaintiff,  did  not 
invalidate  or  render  the  contract  not  binding.    I  further  hold 
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that  the  scontract,  being  under  seal,  imports  a  consideration, 
and  that  the  contract  would  be  binding,  even  though  it  was 
discretionary  with  the  plaintiff  as  to  all  of  the  freight  how 
much  the  defendant  Promberger  should  handle. 

"(2)  That  the  bond  executed  by  the  defendants  on  or  about 
April  20, 1899,  is  a  valid  and  binding  instrument  That  the 
defendant  Promberger  was  bound  under  the  contract  for  all 
damages  which  the  plaintiff  might  sustain  by  reason  of  any 
breach  on  his  part,  and  that  the  omission  to  state  the  amount 
for  which  he  was  bound  opposite  his  signature  is  of  no  con- 
sequence. 

"(3)  That  the  failure  of  the  plaintiff  to  give  notice  to  the* 
defendant  sureties  of  the  information  received  by  its  officers 
as  to  the  defendant  Promberger's  financial  trouble  in  no  way 
affected  the  validity  of  the  bond. 

"(4)  That  the  payments  to  the  defendant  Promberger  by 
the  plaintiff  on  the  15th  and  16th  days  of  August,  1899,  did 
not  discharge  the  sureties  from  liability.  That  the  $5,519.42" 
on  the  15th  was  made  before  the  full  expiration  of  the  time 
when  it  was  absolutely  due  and  payable,  but  not  before  it  was 
earned,  and  not  in  violation  of  any  of  the  terms  of  the  con- 
tract It  was  only  premature  in  the  sense  of  being  paid  five 
days  before  the  plaintiff  was  obliged  to  pay  it,  and  being  by 
the  terms  of  the  contract  payable  on  or  about  the  20th,  I  hold 
it  was  not  in  violation  of  the  terms  of  the  contract  to  pay  this 
money  at  the  time  it  was  paid. 

"(5)  The  plaintiff  did  not  violate  the  contract  nor  were 
the  defendant  sureties  discharged  by  the  payment  to  the  de- 
fendant Promberger  by  the  plaintiff  of  a  draft  of  $543.55  on 
August  18th,  as  this  payment  was  an  advancement  of  money 
due  from  other  parties. 

"(6)  That  the  fact  that  a  part  of  the  work  after  August 
17th  was  performed  by  the  plaintiff  on  Sunday  does  not  affect 
its  right  to  recover  damages  for  breach  of  contract,  except  so 
far  as  the  cost  of  the  work  was  increased  thereby  in  the  sum 
of  $151.51. 

"(7)  That  the  payment  of  $5,519.42  on  August  15th  and 
the  further  payment  of  $401.90  on  August  16th,  by  the  plaint- 
iff to  the  defendant  Promberger  after  he  had  repeatedly 
broken  his  contract,  and  such  breaches  continuing  until  the 
final  abandonment  on  the  afternoon  of  August  16th,  was  un- 
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warranted  and  in  derogation  of  the  rights  of  the  defendants, 
other  than  John  Promberger,  and  that  they  are  entitled  to 
credit  of  those  amounts  upon  the  damages  suffered  by  the 
plaintiff  the  same  as  if  such  payments  had  not  been  made. 

"(8)  That  the  defendants,  other  than  John  Promberger, 
are  entitled  to  credit  upon  the  damages  suffered  by  the  plaint- 
iff the  sum  earned  by  the  defendant  Promberger  under  the 
contract  which  he  has  not  been  paid,  being  $957.20. 

"(9)  That  the  damages  suffered  by  the  plaintiff  by  way  of 
detention  of  its  cars  are  too  remote  to  be  recovered  in  this  ac- 
tion. That  the  contract  in  question,  in  paragraph  14,  re- 
quired the  defendant  Promberger  to  give  a  bond  winch  would, 
among  other  things,  protect  the  plaintiff  'against  any  loss  from 
•detention  of  such  freight  by  reason  of  strikes  and  from  any 
damage  or  loss  to  property  by  theft  or  otherwise.'  The  bond 
does  not  contain  this  provision,  but  is  general  for  the  per- 
formance of  the  contract  by  Mr.  Promberger.  In  my  opin- 
ion the  clause  quoted  was  intended  to  indemnify  the  plaintiff 
against  loss  suffered  from  the  detention  of  perishable  and  per- 
.  haps  other  freight  and  from  theft,  where  claims  were  made 
by  shippers,  and  that  it  had  no  reference  to  the  detention  of 
cars.  I  do  not  think  it  would  be  fairly  within  the  contempla- 
tion of  the  parties  at  the  time  of  the  execution  of  the  contract 
that  the  plaintiff  would  be  unable  to,  at  some  price,  obtain 
help  and  expeditiously  unload  its  cars  in  case  of  the  default 
of  Mr.  Promberger,  and  that  there  is  no  reason  in  this  case 
for  departing  from  the  general  rule  that  the  damages  suffered 
are  the  difference  between  the  contract  price  and  the  actual 
and  reasonable  cost  of  doing  the  work. 

"(10)  That  the  plaintiff  is  entitled  to  judgment  against 
the  defendant  John  Promberger  in  the  sum  of  $16,1,26.53, 
with  interest  at  six  per  cent,  from  December  18,  1899. 

"(11)  That  the  plaintiff  is  entitled  to  judgment  against 
the  defendants,  other  than  John  Promberger,  in  the  aggregate 
sum  of  $9,248,  with  interest  from  December  18,  1899,  to  the 
present  time,  amounting  to  $1,853,  a  total  of  $11,101,  and 
that  judgment  be  entered  in  form  against  the  defendant  Hwr- 
rie  Rogers  in  the  sum  of  $4,000;  the  defendant  Frank  H. 
Buger  in  the  sum  of  $4,000 ;  the  defendant  Ogden  H.  Ham- 
mond  in  the  sum  of  $4,000 ;  the  defendant  H.  W.  Dietrich 
in  the  sum  of  $500 ;  the  defendant  Myron  Reed  in  the  sum  of 
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$500 ;  the  defendant  Joseph  Tuteur  in  the  sum  of  $1,500 ; 
and  the  defendant  John  E.  Greeley  in  the  sum  of  $1,500 ;  but 
providing  therein  that  all  of  said  judgments  shall  be  satisfied 
upon  the  payment  or  collection  thereon  of  the  sum  of  $11,101, 
being  the  aggregate  amount  due  the  plaintiff,  with  interest 
thereon  from  the  date  of  said  judgment,  and  that  the  plaintiff 
is  entitled  to  judgment  against  all  the  defendants  for  its  costs 
and  disbursements  in  this  action." 

Many  exceptions  to  the  findings  of  fact  were  preserved,  and 
the  appellants  requested  counter  findings,  and  also  moved  the 
court  to  set  aside  the  report  and  re-refer  the  action,  and  the 
plaintiff  moved  to  modify  the  report  and  to  confirm  as  modi- 
fied. These  motions  were  heard  at  the  same  time,  and  the 
court  in  all  things  ratified  and  confirmed  the  report  and  de- 
nied all  other  motions,  and  ordered  judgment  against  the  de- 
fendant Promberger  for  $16,126.53,  with  interest,  and  against 
the  appellants  severally  for  the  amounts  respectively  set  oppo- 
site their  signatures  to  the  bond,  with  costs ;  and  further  or- 
dered that  all  of  said  judgments,  except  the  judgment  for 
costs,  should  be  satisfied  upon  payment  of  the  total  sum  of 
$11,101,  with  interest  from  April  23,  1903,  and  rendered 
judgment  in  accordance  with  said  order.  Afterwards,  upon 
motion,  the  court  modified  this  judgment  by  providing  that 
the  plaintiff  should  also  recover  against  each  of  the  appellant 
sureties  his  proportionate  share  of  the  interest  on  $11,101 
from  April  23, 1903,  to  January  10, 1905,  and  that  the  judg- 
ment against  each  of  the  appellants  might  be  satisfied  upon 
payment  by  him  of  the  amount  of  the  judgment  against  him, 
including  such  proportionate  share  of  the  interest,  with  in- 
terest from  the  date  of  the  judgment  and  costs ;  and  further 
providing  that  all  of  the  judgments  against  the  appellants 
should  be  satisfied  and  discharged  when  the  appellants  or  any 
number  of  them  should  have  paid  a  sum  equal  to  the  sum  of 
$11,101,  with  interest  as  aforesaid  and  costs.  From  this 
judgment  the  sureties  upon  the  bond  appeal. 

For  the  appellants  there  was  a  brief  by  A.  B.  Boss,  John 
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Brewnan,  and  William  Ruger,  attorneys,  and  a  reply  brief 
signed  also  by  William  Ruger,  of  counsel,  and  oral  argument 
by  Mr.  Brennan  and  Mr.  Ruger. 

For  the  respondent  there  were  briefs  by  J.  A.  Murphy, 
W.  M.  Steele,  and  Heber  McHugh,  and  oral  argument  by 
Mr.  Murphy  and  Mr.  Steele. 

The  following  opinion  was  filed  January  9,  1906 : 

Winslow,  J.  While  the  contention  was  made  by  the  ap- 
pellants that  the  freight-handling  contract  in  question  was 
merely  simulated,  or,  if  not  simulated,  that  its  legal  effect 
was  to  make  Promberger  merely  an  employee  of  the  plaint- 
iff, and  not  an  independent  contractor,  we  regard  these  con- 
tentions as  being  so  manifestly  untenable  that  we  are  not  re- 
quired to  discuss  them  at  length,  and  will  simply  content  our- 
selves with  stating  that  they  are  overruled. 

The  leading  questions  in  the  case  are  whether  the  con- 
tract created  the  required  mutuality  of  obligation — u  e.  did 
it  require  the  plaintiff  to  furnish  Promberger  any  freight 
to  handle — and  whether  it  was  sufficently  definite  and  certain 
so  that  damages  can  be  recovered  for  its  breach.  An  execu- 
tory contract  in  which  the  promises  are  all  on  one  side 
is  unilateral  and  not  to  be  enforced.  This  is  familiar  law, 
and  if  in  the  present  case,  by  the  true  construction  of  the 
written  agreement,  Promberger  promised  to  handle  freight, 
but  the  plaintiff  did  not  either  expressly  or  by  implication 
agree  to  furnish  him  any  freight  to  handle,  doubtless  the 
agreement  would  be  unilateral.  So  far  as  it  remained  execu- 
tory it  would  be  an  unaccepted  offer.  So  also,  if  the  amount 
of  freight  to  be  handled  was  neither  fixed  with  reasonable 
certainty  nor  ascertainable,  there  would  be  no  way  of  meas- 
uring the  damages  suffered  with  legal  certainty,  and  no  court 
would  be  required  to  attempt  the  task.  These  principles  are 
quite  elementary  and  do  not  require  elucidation.  The  ques- 
tion is  whether  the  contract  is  subject  to  either  of  these  ob- 
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jections.     The  contract  certainly  does  not  in  express  words 
require  the  plaintiff  to  furnish  Promberger  any  freight  to 
handle.    Does  it  do  so  by  necessary  implication  <    In  answer- 
ing this  question  attention  must  be  paid  to  the  situation 
and  circumstances  surrounding  the  parties  when  the  contract 
was  made.     The  plaintiff  was  a  railroad  corporation  operat- 
ing a  railroad  between  St  Paul  and  Minneapolis  on  the  one 
side,  and  the  city  of  Superior  and  the  Great  Lakes  on  the 
other.     It  was,  of  course,  a  common  carrier  transporting 
large  quantities  of  coal,  lumber,  flour,  and  merchandise  of 
all  kinds  between  its  termini.     It  was  also  a  part  of  the 
Great  Northern  Railway  system,  which  system  covers  a  great 
extent  of  territory  and  has  its  western  terminus  on  the  Pa- 
cific coast  and  its  eastern  terminus  at  Superior.    This  system 
does  an  extensive  business  transporting  through  freight  from 
west  to  east  and  from  east  to  west,  the  same  being  transferred 
from  cars  to  lake  carriers  and  from  lake  carriers  to  cars  at 
Superior  by  means  of  the  warehouses  and  docks  of  the  plaint- 
iff.    This  transfer  business  was  of  great  volume,  necessitat- 
ing the  employment  of  from  100  to  350  men,  and  hence  it 
was  essential  that  the  work  be  systematized  and  managed 
with  the  greatest  care  and  ability,  if  the  railway  system  was 
to  successfully  perform  its  duties  as  common  carrier.     The 
contract  shows  that  the  railroad  company,  while  desiring  to 
retain  a 'sufficient  control  of  the  manner  of  handling  and 
transferring  freight  at  its  terminals  to  insure  both  care  and 
rapidity  in  the  handling,  also  desired  to  place  the  business ' 
in  the  hands  of  an  independent  contractor  who  would  agree 
to  handle  the  freight  at  certain  definite  prices  during  the 
entire  navigation  season.     That  such  an  arrangement  made 
with  a  responsible  person  was  a  desirable  arrangement  is  very 
obvious.    It  appears  that  such  a  contract  had  been  made  with 
Promberger  for  the  handling  of  freight  during  the  season  of 
1898  and  that  it  had  been  satisfactorily  performed,  and  that 
Vol.  127—26 
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for  this  reason  the  plaintiff  was  willing  and  desirous  of  mak- 
ing a  like  arrangement  for  the  season  of  1899. 

Thus  we  see  that  the  purpose  of  the  contract  was  to  secure 
the  proper  and  speedy  execution  of  an  absolutely  vital  part  of 
a  very  large  and  well  established  business,  which,  if  delayed 
or  inefficiently  performed  even  for  a  day,  necessarily  involved 
great  loss  and  damage.  Bearing  these  conditions  in  mind, 
and  proceeding  to  examine  the  words  of  the  contract,  we  find 
that  the  first  promise  on  the  part  of  Promberger  is  that  he 
will  assume  charge  of  and  operate  the  plaintiff's  docks  during 
the  navigation  season  of  1899,  and  .will  load  and  unload  all 
cars  or  vessels  and  properly  stow  all  freight,  goods,  or  mer- 
chandise arriving  at  or  forwarded  from  said  docks  or  ware- 
houses which  the  plaintiff  may  own  or  have  charge  of  as 
common  carrier  in  its  business  of  transporting,  warehousing, 
or  handling  merchandise  at  said  docks  or  warehouses,  under 
the  direction  of  and  as  may  best  subserve  the  interests  of  the 
plaintiff,  in  consideration  of  the  agreements  and  covenants 
on  the  part  of  the  plaintiff  afterwards  contained  in  the  con- 
tract After  this  general  promise  follow  a  number  of  sub- 
sidiary promises  by  Promberger  as  to  the  details  of  the  work 
and  the  manner  of  its  performance,  a  number  of  which  pro- 
vide that  such  details  shall  be  performed  "as  directed  by  the 
plaintiff  or  its  agents ;"  also  a  provision  that  Promberger  shall 
give  a  bond  to  secure  the  performance  of  the  contract,  and 
then  comes  the  plaintiff's  promise  that  in  consideration  of 
the  faithful  performance  of  Promberger's  aforesaid  agree- 
ments it  will  pay  him  certain  fixed  rates  per  ton  for  freight 
handled  by  him  which  is  transferred  from  cars  to  vessels 
or  from  vessels  to  cars,  and  other  certain  rates  per  ton  for 
freight  simply  received  and  stowed,  payments  to  be  made 
twice  a  month ;  and  will  also  furnish  Promberger  certain  nec- 
essary conveniences,  do  necessary  switching,  furnish  a  board- 
ing house  at  a  nominal  rental  and  grant  to  him  certain  other 
privileges,  and  finally  that,  in  case  Promberger  carries  out 
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his  contract  satisfactorily,  he  shall  have  the  right  to  demand 
a  contract  for  the  handling  of  the  plaintiff's  freight  for  the 
following  year  on  the  same  terms. 

Rejecting  the  provisions  which  relate  merely  to  details, 
and  stripping  the  contract  down  to  its  essence,  it  consists  of  a 
promise  by  Promberger  to  do  all  the  freight  handling  at  the 
plaintiff's  warehouses  and  docks  incidental  to  plaintiff's  busi- 
ness at  agreed  rates,  and  a  correlative  promise  by  the  plaint- 
iff to  pay  those  rates  for  the  work  at  certain  intervals.  It 
is  true  that  it  is  not  said  in  so  many  words  that  the  plaintiff 
agrees  that  it  will  furnish  all  its  freight  to  Promberger  to 
handle;  but  is  not  that  promise  a  necessary  implication? 
Suppose  a  merchant  makes  a  written  contract  with  an  ex- 
pressman by  which  the  expressman  agrees  to  do  all  the  cart- 
age of  merchandise  and  parcels  incident  to  the  merchant's 
business  for  a  year  at  certain  specified  rates,  which  rates  the 
merchant  agrees  to  pay;  could  it  be  claimed  for  a  moment 
that  the  merchant  could  refuse  to  allow  the  expressman  to 
carry  any  freight,  but  could  treat  the  contract  as  a  mere 
offer  and  employ  another  to  do  the  work  or  any  part  of  it 
without  breach  of  his  contract  ?  Would  this  be  an  allowable 
construction  of  such  a  contract?  We  cannot  think  so.  Con- 
tracts must  be  reasonably  construed.  Conditions  or  agree- 
ments cannot  be  imported  into  them,  but  conditions  or  agree- 
ments necessarily  implied  are  already  there.  If  a  man  agrees 
with  me  to  take  care  of  my  furnace  for  a  year  for  a  certain 
sum  of  money  per  month,  and  in  consideration  thereof  I 
agree  to  pay  him  such  sum  per  month,  it  certainly  is  not 
necessary,  in  order  to  bind  myself,  that  a  clause  be  added  to 
the  effect  that  I  agree  to  allow  him  to  take  care  of  the  fur- 
nace. Yet  such  would  be  the  logical  result  of  the  appellants' 
contention.  The  appellants  rely  on  such  cases  as  Wells  v. 
M.  &  St.  P.  22.  Co.  30  Wis.  605 ;  Beers  v.  North  Mil.  T.  8. 
Co.  93  Wis.  569,  67  N.  W.  936;  Teipel  v.  Meyer,  106  Wis. 
41,  81  N.  W.  982,  and  Hoffman  v.  Modioli,  104  Wis.  630, 
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80  N.  W.  1032,  as  sustaining  their  position  in  this  case,  but 
examination  of  those  cases  shows  dearly  that  they  differ  es- 
sentially from  the  case  at  bar,  and  can  hardly  be  considered 
as  even  analogous.    In  each  of  them,  by  the  express  terms  of 
the  contract  as  construed  by  the  court,  only  such  work  was  to 
be  done  or  articles  furnished  as  the  other  party  might  desire. 
In  none  of  them  were  the  amounts  fixed  by  the  wants  of  an 
established  business,  but  it  was  left  optional  with  the  de- 
fendant whether  any  work  should  be  done  or  any  materials 
delivered.    No  such  right  is  reserved  either  expressly  or  im- 
pliedly by  the  terms  of  the  contract  before  us,  but,  as  we  have 
seen,  there  is  a  clear  implication  to  the  contrary.     If  any- 
thing were  needed  to  demonstrate  more  clearly  the  intention 
of  the  parties  that  the  contract  was  to  cover  all  the  freight 
handling  incident  to  the  plaintiff's  business  it  would  be  fur- 
nished by  that  clause  of  the  contract  which  gives  to  Prom- 
berger  the  right  to  demand  a  renewal  of  the  contract  for  the 
next  year.     That  clause  guarantees  to  Promberger  in  a  cer- 
tain contingency  the  right  to  demand  another  contract  for  the 
handling  of  said  second  party's  freight  for  the  year  f ollowing, 
to  be  in  substantially  the  same  terms  as  this  contract     The 
right  thus  guaranteed  to  Promberger  is  not  the  right  to  make 
the  same  offer  or  to  make  a  unilateral  agreement,  but  the 
right  to  have  a  contract  for  the  handling  of  the  plaintiff's 
freight    This  provision  seems  to  us  to  recognize  very  plainly 
that  the  parties  deemed  the  present  contract  to  be  a  contract 
giving  Promberger  the  right  to  handle  the  plaintiff's  freight 
during  the  season  of  1899.    This  is  apparently  a  written  con- 
struction by  the  parties  of  the  contract;  but,  further  than 
this,  the  evidence  shows  that  from  the  time  of  the  execution 
of  the  contract  up  to  the  middle  of  August,  when  the  breach 
occurred,  all  the  freight  handling  incident  to  the  plaintiff's 
business  was  in  fact  done  by  Promberger,  and  thus  the  par- 
ties by  their  acts  construed  the  contract  in  the  same  way. 
Some  stress  is  laid  by  the  appellants  upon  the  fact  that  the 
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preamble  of  the  bond  on  which  the  action  is  brought,  in  re- 
ferring to  the  agreement,  recites  that  Promberger  had  thereby 
contracted  to  handle  the  freight  which  the  plaintiff  "requests 
him  to  handle,"  and  it  is  argued  that  this  recital  plainly 
shows  that  the  plaintiff  was  not  bound  to  give  Promberger 
any  freight  to  handle.  While  this  language  is  nowhere  found 
in  the  agreement  itself,  its  presence  in  the  bond  doubtless 
tends  in  some  degree  to  support  appellants'  theory.  It  ap- 
pears, however,  that  there  were  some  lake  carriers  who 
brought  merchandise  to  the  plaintiff's  dock  who  had  the  right 
to  handle  their  own  freight,  if  they  so  chose.  Hence  it  would 
be  necessary  for  the  plaintiff  at  times  to  designate  to  Prom- 
beiger  the  freight  which  he  was  to  handle  and  the  freight 
which  was  to  be  handled  by  the  carriers  themselves,  and  we 
think  that  this  is  the  contingency  to  which  the  language 
refers. 

Having  reached  the  conclusion  that  the  contract  is  mutual 
in  its  obligations  and  not  unilateral,  we  shall  next  consider 
the  question  whether  it  is  reasonably  definite  and  certain  as 
to  the  work  to  be  done.  We  think  this  question  is  very  defi-  * 
nitely  answered  in  the  affirmative  by  the  principles  laid  down 
in  the  case  of  McCall  Co.  v.  Icks,  107  Wis.  232,  83  N.  W. 
300,  and  Excelsior  W.  Co.  v.  Messinger,  116  Wis.  649,  93 
N*.  W.  459.  In  the  latter  of  these  cases  this  principle  is  laid 
down  in  the  opinion  by  Mr.  Justice  Dodge  : 

"In  later  times  courts  have  fully  recognized  that  when  the 
discretion,  wants,  or  needs  of  a  party  are  referred  to  an  ex- 
isting situation,  such  as  an  established  business  or  a  known 
enterprise,  and  intended  to  be  controlled  thereby,  there  be- 
comes added  a  measure  of  certainty  sufficient  to  give  the  con- 
tract mutuality."  See,  also,  W.  O.  Taylor  Co.  v.  Bannerman, 
120  Wis.  189,  97  K  W.  918. 

While  the  volume  of  the  business  necessarily  will  vary 
from  time  to  time,  still,  if  the  wants  of  an  established  busi- 
ness are  to  regulate  the  amount  of  the  work  to  be  done  or  the 
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goods  to  be  furnished,  it  is  deemed  that  the  measure  so  fixed 
is  sufficiently  definite  to  satisfy  the  rule  of  definiteness  and 
certainty  in  the  terms  of  a  contract.  Such  was  the  case  here. 
While  the  volume  of  business  might  vary  considerably  as 
compared  with  previous  years,  and  while  some  lake  carriers 
had  the  option  whether  they  would  unload  their  merchandise 
themselves  or  require  the  plaintiff  to  unload  it,  still  these 
contingencies  were  simply  a  part  of  the  uncertainties  sur-1 
rounding  an  established  business  which  might  vary  its  gross 
amount,  but  which  are  not  held  to  make  such  a  contract  in- 
definite. If  they  should  be  held  to  make  it  indefinite,  then 
every  executory  contract  to  be  measured  by  the  wants  of  an 
existing  business  would  be  fatally  indefinite,  because  no  gen- 
eral business  can  be  entirely  free  from  such  uncertainties, 
however  well  established  it  may  be.  This  general  question 
was  so  fully  discussed  in  the  Messing er  Case  that  further 
discussion  of  it  now  seems  unnecessary. 

Appellants  further  contend  that  there  was  a  mutual  settle- 
ment between  the  plaintiff  and  Promberger  on  August  16th, 
and  a  partial  surrender  of  the  contract,  instead  of  an  aban- 
donment thereof  by  Promberger,  as  claimed  by  the  plaintiff. 
This  was  a  question  of  fact  depending  on  the  evidence,  and 
the  referee  found  against  the  appellants'  contention.  It  is 
undisputed  that  the  whole  trouble  which  culminated  on  Au- 
gust 16th  resulted  from  a  demand  on  the  part  of  Promberger's 
employees  for  an  increase  of  pay  of  twenty-five  per  cent. 
This  demand  was  made  and  refused  on  August  13th,  when 
a  number  of  men  quit,  and  others  quit  on  the  14th,  and  by 
the  16th  the  work  on  the  dock  had^come  to  a  complete  stand- 
still, and  the  yards  and  docks  became  congested  with  un- 
handled  freight,  notwithstanding  frequent  demands  made  by 
the  plaintiff  on  Promberger  that  he  proceed  with  his  con- 
tract In  this  situation,  on  the  afternoon  of  the  16th  a  con- 
ference was  held  between  some  of  the  plaintiff's  officers  and 
Promberger,  at  which  Mr.  Euger,  one  of  the  appellant  sure- 
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ties,  was  present    There  is  a  dispute  as  to  what  took  place 
at  this  conference,  most  of  the  witnesses  testifying  that  Prom- 
berger  stated  that  he  was  unable  to  fulfil  his  contract  and 
abandoned  the  same.    Mr.  Ruger  claims,  however,  and  other 
facts  are  relied  on  as  supporting  his  version,  that  there  was  a 
settlement  then  made  between  Promberger  and  the  plaintiff, 
and  that  Promberger  was  released  from  his  obligations  at 
least  so  far  as  warehouse  freight  was  concerned.    As  before 
stated,  the  referee  found  against  this  contention,  and  as  he 
did  so  upon  ample  evidence  we  are  unable  to  disturb  his  find- 
ing.   In  this  connection  the  appellants'  claims  that  the  con- 
tract with  Promberger  was  modified,  and  that  premature  pay- 
ments were  made  to  the  prejudice  of  the  sureties,  may  also 
be  considered.     The  claim  of  modification  is  based  on  the 
fact  that  Promberger  in  May,  1899,  with  the  knowledge  and 
consent  of  the  plaintiff,  made  a  contract  with  the  Davidson 
Steamship  Company  for  the  unloading  of  a  lot  of  steel  rails 
upon  a  dock  called  the  P.  &  R.  dock,  that  the  unloading  of 
these  rails  was  included  under  the  terms  of  Promberger's 
contract  with  the  plaintiff,  and  that  thus  the  plaintiff  and 
Promberger  practically  modified  the  contract    The  evidence 
bearing  on  this  subject  was  somewhat  voluminous  and  con- 
flicting, and  a  rehearsal  of  it  would  be  of  no  practical  value. 
The  referee  found  that  the  work  was  outside  of  the  contract, 
or  at  least  such  work  as  Promberger  could  not  require  the 
plaintiff  to  furnish  him,  and  as  this  finding  has  sufficient  sup 
port  in  the  evidence  we  cannot  disturb  it 

The  contract  provided  for  semi-monthly  payments  to  Prom 
berger,  the  moneys  earned  from  the  1st  to  the  15th  of  the 
month  to  be  paid  on  or  about  the  20th  day  of  the  month,  and 
those  earned  during  the  remainder  of  the  month  to  be  paid 
on  or  about  the  5  th  of  the  following  month.  It  appears  that 
on  the  15th  of  August  Promberger  had  earned  during  the 
preceding  half  of  the  month  $5,519.42,  and  that  plaintiff  on 
that  day  paid  him  that  sum,  and  on  the  16th  the  further  sum 
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of  $401.90  earned  on  the  15th,  and  that  these  payments  were 
made  after  the  plaintiff  knew  that  the  contract  had  been  vio- 
lated and  that  it  was  doubtful  whether  Promberger  could  com- 
plete the  contract.  Appellants  claim  that  the  making  of  these 
payments  on  the  15th  instead  of  the  20th  (as  was  customary) 
was,  under  the  circumstances,  such  a  deviation  from  or  vio- 
lation of  the  contract  that  the  sureties  on  the  bond  were 
thereby  discharged,  under  the  doctrine  of  such  cases  as 
Stephens  v.  Elver,  101  Wis.  392,  397,  77  N.  W.  737,  and 
Cowdery  v.  Hahn,  105  Wis.  455,  458,  81  N.  W.  882.  The 
contention  must  fail.  It  is  very  evident  that  the  provision 
giving  the  plaintiff  five  days'  time  in  which  to  make  the  pay- 
ments was  not  a  provision  for  the  benefit  of  the  sureties,  but 
simply  for  the  convenience  of  the  plaintiff  in  order  to  give 
ample  time  for  auditing.  The  money  had  been  earned,  and 
the  making  of  the  payments  in  advance  of  the  day  when  they 
could  have  been  legally  demanded  or  sued  for  cannot  be  con- 
sidered as  a  prejudicial  variation  of  the  contract,  but  merely 
the  waiving  of  a  privilege  which  had  been  inserted  for  the 
convenience  of  the  plaintiff.  Madison  v.  Am.  S.  E.  Co.  118 
Wis.  480,  95  N.  W.  1097. 

Several  minor  contentions  may  be  briefly  disposed  of. 
After  the  abandonment  of  the  contract  one  Williams,  an  em- 
ployee of  the  plaintiff,  purchased  a  considerable  number  of 
claims  for  wages  of  the  men  who  had  worked  for  Promberger, 
to  the  amount  of  several  thousand  dollars,  and  took  assign- 
ments thereof,  and  garnished  moneys  on  deposit  to  Prom- 
berger's  credit  in  a  bank  and  earned  by  him  from  certain 
steamship  companies.  The  appellants  claim  that  the  plaintiff 
participated  in  this  attempt  or  colluded  with  Williams  there- 
in. This  claim  was  negatived  by  the  referee  on  sufficient  evi- 
dence and  cannot  be  disturbed.  The  same  answer  must  be 
made  to  the  claim  that  plaintiff  knew  that  Promberger  had 
been  guilty  of  embezzlement  before  the  bond  was  given,  as 
well  as  to  the  claim  that  the  plaintiff  paid  the  sums  of 
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$957.20  and  $166.40  to  Promberger  at  some  time  after  the 
breach  of  the  contract.  Much  complaint  is  made  by  the  ap- 
pellants in  their  briefs  as  to  the  manner  of  the  trial  before 
the  referee,  and  it  is  claimed  that  the  referee  erred  in  not 
making  sufficiently  effective  and  sweeping  orders  requiring 
the  plaintiff  to  produce  its  books  and  vouchers  for  inspection 
by  the  appellants,  and  in  other  respects  did  not  give  the  ap- 
pellants sufficient  latitude  in  the  matter  of  the  examination 
of  the  books  of  the  plaintiff  and  its  officers.  The  trial  was 
very  long,  and  was  at  several  times  interrupted  for  purposes 
of  inspection  of  books  and  papers,  large  quantities  of  which 
were  produced  for  inspection.  Many  of  these  were  at  the 
offices  of  the  plaintiff  in  St.  Paul.  Examination  of  the  reo- 
ord  indicates  to  us  very  clearly  that  the  referee  gave  the  ap- 
pellants every  reasonable  facility  in  the  matter  of  examina- 
tion of  books  and  papers  as  well  as  officers,  and  we  deem  it 
unnecessary  to  make  a  detailed  statement  of  the  applications 
and  rulings. 

It  is  claimed  that  because  the  contract  provided  that  Prom- 
berger's  bond  should  be  conditioned  to  protect  the  plaintiff 
from  loss  by  detention  of  freight  by  reason  of  strikes,  and  no 
such  condition  was  inserted  in  the  bond,  nor  any  separate 
bond  with  that  provision  was  given,  therefore  the  plaintiff 
waived  the  giving  of  any  bond  or  indemnity  against  loss  by 
strikes,  and  that  the  loss  here  sued  for  and  recovered  is  not 
covered  by  the  bond  sued  on.  It  seems  sufficient  to  say  as  to 
this  claim  that  the  judgment  here  does  not  include  a  dollar 
of  damage  for  loss  by  detention  of  freight  either  by  reason  of 
strikes  or  from  any  other  cause.  The  damages  recovered  are 
simply  the  increased  expense  of  handling  the  freight  above 
what  it  would  have  cost  had  Promberger  carried  out  his  con- 
tract. This  being  the  case,  the  contention  becomes  imma- 
terial. 

It  appears  that  Mr.  J.  A.  Murphy  was  local  attorney  for 
the  plaintiff  at  the  time  of  the  employment  of  Promberger  as 
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well  as  at  the  time  of  the  abandonment  of  the  contract,  and 
also  has  acted  as  such  attorney  during  this  litigation.  Prior 
to  the  order  of  reference  an  attempt  was  made  by  appellants 
to  examine  him  as  an  adverse  witness  under  the  provisions  of 
sec  4096,  Stats.  1898,  as  amended  by  ch.  244,  Laws  of  1901, 
and,  it  appearing  by  preliminary  questions  and  answers  that 
his  relations  to  the  plaintiff  in  this  matter  were  simply  those 
of  a  local  attorney,  he  declined  to  answer  questions  put  to% 
him,  and  the  proceedings  were  dismissed  by  the  commis- 
sioner, and  a  subsequent  motion  to  strike  out  the  complaint 
on  account  of  Murphy's  refusal  to  testify  was  denied  by  the 
court  After  the  order  of  reference  was  made,  the  motion  to 
strike  out  was  renewed  before  the  referee  and  denied  by  him 
on  the  ground  that  the  action  was  referred  to  him  to  hear, 
try,  and  determine  the  issues  raised  by  the  pleadings,  and 
that  he  could  not  review  the  order  of  the  court  in  this  regard. 
This  seems  an  all-sufficient  reason  for  the  ruling  of  the  ref- 
eree, but  the  question  of  the  correctness  of  the  court's  ruling 
remains.  Sec  4097,  Stats.  1898,  provides  that,  if  the  wit- 
ness refuse  to  testify,  "he  may  be  punished  as  for  a  contempt 
and  his  pleading  be  stricken  out  and  judgment  given  against 
him  as  upon  default  or  failure  of  proof."  Sec  4096,  supra, 
also  provides  that  the  officer  before  whom  the  examination  is 
held  may  compel  the  witness  to  answer  by  contempt  proceed- 
ings. We  are  not  informed  why  the  court  refused  to  strike 
out  the  complaint.  It  is  suggested  that  the  court  did  not  con- 
sider one  who  acted  simply  as  attorney  to  be  included  within 
the  terms  "agent  or  employee"  as  used  in  the  statute.  How- 
ever, whatever  may  have  been  the  reason,  it  is  clearly  discre- 
tionary with  the  court,  under  the  statute,  whether  it  will  re- 
sort to  the  extreme  remedy  of  striking  out  the  pleadings  and 
ordering  judgment,  and  we  are  not  able  to  say  that  there  was 
an  abuse  of  such  discretion  here. 

The  question  of  damages  remains  to  be  considered.     The 
referee  assessed  as  damages  against  the  sureties  simply  the 


20]  JANUARY  TERM,  1906.  411 

Eastern  R  Go.  of  Minn.  v.  Tuteor,  127  Wis.  882. 

increased  cost  of  doing  the  work  during  the  balance  of  the 
season  over  and  above  what  it  would  have  cost  under  the 
Promberger  contract,  deducting  the  amount  of  the  payments 
made  to  Promberger  on  August  15th  and  16th,  and  the 
amount  paid  for  Sunday  labor.  This  was  clearly  the  right 
rule  if  the  plaintiff  exercised  due  care  in  carrying  on  the 
work  and  paid  out  only  the  reasonable  and  necessary  cost 
thereof,  which  facts  were  found  by  the  referee  to  be  true. 
The  method  used  in  ascertaining  the  amount  which  it  would 
have  cost  under  the  Promberger  contract  was  to  figure  up  from 
the  plaintiff's  books  of  original  entry  the  number  of  pounds 
of  the  various  kinds  of  freight  handled  at  the  warehouses  and 
docks  during  the  rest  of  the  season,  and  to  multiply  such  ag- 
gregate amounts  by  the  prices  for  handling  fixed  by  the  con- 
tract Complaint  is  made  that  the  books  used  do  not  furnish 
accurate  or  reliable  data  for  ascertaining  the  total  amount  of 
freight  so  handled,  but  we  find  upon  examination  of  the  evi- 
dence that  his  objection  is  untenable  and  that  the  results  ob- 
tained were  fairly  and,  reasonably  accurate.  The  case  was 
evidently  tried  with  great  care  by  the  referee.  His  findings 
of  fact  are  supported  by  the  evidence,  and  his  conclusions  of 
law  are  justified  by  his  findings  of  fact  and  fully  support  the 
judgment  entered.  Many  alleged  errors  have  not  been  spe- 
cifically treated,  but  they  have  been  considered  and  have  not 
been  deemed  well  taken  nor  necessary  to  be  discussed  in  de- 
tail. 

By  the  Court. — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  March  20,  1906. 


412  SUPKEME  COURT  OF  WISCONSIN.      [Mail 

Huber  v.  Martin,  127  Wis.  412. 


Hubee,  Appellant,  vs.  Martin  and  others,  imp.,  Re- 
spondents. 
December  16,  1905— March  20,  1906. 

Mutual  Insurance  Corporations.  ( 1-4, 12 )  Charter  provisions :  Mem- 
berships: Commencement  and  termination:  Rights,  remedies, 
and  interest  of  policy-holders.  (5-7,  9-11, 13)  Title  to  corporate 
property:  Equitable  interests  in  corporate  property:  Rates  for  in- 
surance: Assets:  Surplus:  Accumulation:  Distribution:  Charter: 
Amendment  (10,  11,  14)  Constitutional  law.  (12,  16)  Equity: 
Actions  by  members:  Refusal  of  officers  to  act.  (14-17)  statutes: 
Construction:  Partial  unconstitutionality.  (15-17)  Corporate 
existence:  De  facto  corporations:  Action  to  test  validity  of  incor- 
poration: Form:  Parties.     (17)  Re-organization  of  corporations. 

A  mutual  insurance  corporation  having  a  charter  provision 
to  the  effect  that  a  membership  therein  could  only  be  created 
by  accepting  from  it  a  policy  of  insurance  and  continue  only 
till  the  end  of  the  policy  period,  did  business  for  a  considerable 
period  of  time,  accumulating  a  large  surplus.  A  law  was  then 
enacted  authorizing  a  re-incorporation  under  the  general  law 
for  the  creation  of  insurance  corporations,  with  the  consent  of 
two  thirds  of  existing  policy-holders  representing  at  least  one 
half  the  outstanding  insurance,  the  reorganized  concern  to  be 
the  owner  of  the  property  of  the  superseded  company  for  its 
use  in  the  conduct  of  its  business.  The  act  provided  that  any 
existing  policy-holder  of  such  a  mutual  company,  in  case  of  its 
being  superseded,  should  be  entitled  at  his  option  to  take  stock 
in  the  new  company  to  the  extent  of  such  part  of  the  total  stock 
as  the  amount  paid  by  him  on  his  policy  bore  to  the  total 
amount  of  risks  in  force,  or  to  receive  such  proportion  of  the 
surplus  as  the  company's  actuary  might  deem  equitable,  that 
being  coupled  with  a  provision  that  all  the  property  of  the 
superseded  company  should  become  that  of  the  new  concern,  as 
aforesaid,  no  part  to  be  divided  among  the  members  thereof. 
The  legislative  basis  of  re-organization,  in  form,  contemplated 
the  possibility  of  members  of  the  superseded  company  at  a 
specified  time,  in  the  aggregate,  securing  a  small  percentage 
only  of  the  stock  in  the  new  concern  or  of  the  surplus  aforesaid. 
and  of  existing  and  past  policy-holders  of  the  mutual  company, 
in  the  aggregate,  obtaining  not  to  exceed  one  third  of  such 
surplus  or  stock.  A  re-organization  occurred  in  form  under 
such  law  as  to  the  corporation  in  question,  plaintiff  and  others 
not  consenting. 
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1.  Under  the  charter  of  a  mutual  insurance  company  providing,  in 

effect,  that  one  can  become  a  member  only  by  taking  out  a 
policy  of  Insurance  and  that  the  membership  can  survive  only 
to  the  end  of  the  policy  period  upon  which  it  is  based,  no  one 
can  rightly  be  treated  as  a  member  for  any  purpose  at  any  time 
unless  he  then  holds  an  unexpired  policy  of  insurance. 

2.  If  the  charter  of  a  mutual  insurance  company  contains  no  pro- 

vision on  the  subject,  membership  commences  only  with  the 
taking  out  of  a  policy  and  lasts  only  for  the  policy  period. 

3.  As  regards  rights  and  remedies,  the  policy-holders  in  a  mutual 

insurance  company  are  stockholders  therein  the  same  as  owners 
of  stock  in  a  stock  corporation,  there  being  no  charter  provision 
to  the  contrary. 

4.  The  interests  of  policy-holders  in  a  mutual  insurance  company 

are  twofold,  they  are  both  insurers  and  insured.  In  respect  to 
the  former  they  are  entitled  to  share  in  the  losses  and  profits  of 
the  business  on  the  basis  of  a  partnership,  except  so  far  as  the 
charter  or  policy  contract  provides  otherwise. 

5.  The  title  to  the  property  of  a  mutual  insurance  corporation  is  in 

the  company,  but  the  equitable  interests  therein  are  vested  in 
the  members  the  same  as  in  case  of  a  stock  corporation.  While 
the  corporation  owns  the  property  the  members  own  the  cor- 
poration. 

6.  It  is  competent  for  a  mutual  insurance  corporation,  there  being 

no  limitation  in  its  charter  to  the  contrary,  to  make  rates  for 
insurance  with  a  view  of  probably  creating  a  surplus  and  of 
subsequently  distributing  the  same  to  members  so  far  as  ex- 
perience shall  show  that  the  same  is  not  needed  in  the  business. 

7.  In  case  of  a  distribution  of  the  surplus  of  a  mutual  insurance 

company  or  of  its  other  assets,  there  being  no  charter  provis- 
ion to  the  contrary,  existing  policy-holders  and  such  only  are 
the  legitimate  distributees.  In  the  aggregate,  they  are  entitled 
to  the  whole. 

8.  The  legislature  may  alter  or  amend  the  charter  of  a  corporation 

but  cannot  legitimately  appropriate  its  property  without  the 
consent  of  all  of  its  members,  either  to  its  own  use  or  that  of  a 
private  party,  though  such  party  be  a  successor  corporation,  in 
the  absence  of  some  authorization  to  the  contrary  in  the  charter 
originally. 

9.  For  all  except  corporate  purposes,  the  property  of  a  mutual  in- 

surance company,  the  same  as  that  of  any  other  corporation,  be- 
longs to  its  members  whether  they  are  stockholders  in  the  tech- 
nical sense  or  in  the  broader  one  which  includes  policy-holders 
in  such  a  company. 
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10.  The  property  of  a  mutual  insurance  company  and  the  equitable 

property  rights  of  its  members  are  within  the  guarantees  of  the 
state  constitution  as  regards  the  inhibition  against  laws  im- 
pairing the  obligation  of  contracts,  and  the  inhibition  of  the 
national  constitution  as  regards  the  equal  protection  of  the 
laws  and  deprivation  of  property  without  due  process  of  law. 

11.  A  law  enacted  during  the  life  of  a  mutual  insurance  company 

providing  for  the  distribution  of  its  assets  or  a  bestowal  thereof 
upon  another  without  consent  of  all  of  its  members,  no  author- 
ity in  that  regard  being  contained  in  the  charter  of  such  com- 
pany, offends  against  the  constitutional  limitations  referred  to. 

12.  Any  member  of  a  mutual  insurance  company  suing  for  himself 

and  others  similarly  interested,  may  invoke  equity  jurisdiction 
to  redress  or  prevent  any  wrong  injuriously  affecting  the  prop- 
erty rights  of  the  corporation,  when  its  officers  will  not  move 
appropriately  to  that  end. 

13.  The  supposed  common-law  rule,  that  upon  the  termination  of  a 

corporation  its  debts  become  extinguished,  its  realty  reverts  to 
the  grantors  and  its  personal  property  goes  to  the  sovereign,  if 
it  ever  existed  in  fact,  is  wholly  obsolete,  except  as  to  purely 
public  corporations. 

14.  In  case  of  a  scheme  of  legislation  for  a  particular  purpose,  cre- 

ated by  the  enactment  of  a  law  specially  referring  to  the  sub- 
ject, and  to  other  laws  required  for  a  complete  plan,  if  the 
special  enactment  is  the  inducing  provision  and  is  unconstitu- 
tional, the  whole  is  inefficient  The  matter  is  governed  by  the 
rule,  that  where  a  part  of  a  law  is  unconstitutional  and  was 
the  inducement  to  the  rest,  which  by  itself  would  not  have  been 
enacted,  the  whole  is  void. 

15.  An  unconstitutional  act  of  the  legislature  is  not  a  sufficient  basis 

for  a  corporation  de  facto.  That  can  exist  only  in  case  of  a 
law  under  which  it  might  have  been  created  de  jure. 

16.  The  law  that  corporate  existence  cannot  be  inquired  into,  except 

by  judicial  proceedings  in  the  name  of  the  state,  does  not  apply 
to  a  pretended  but  not  even  a  de  facto  corporation. 

17.  In  case  of  success,  in  form,  of  an  attempt  to  re-organize  a  mutual 

insurance  company  on  the  stock  plan  under  a  law,  in  terms, 
authorizing  it  and  the  insurance  business  formerly  carried  on 
by  the  old  company  being  continued  ostensibly  by  the  new  cre- 
ation, using  the  former's  assets  and  good  will,  if  the  attempt  is 
fruitless  because  of  the  enabling  act  being  void  such  continued 
business  is  to  be  regarded  as  really  that  of  the  old  corporation; 
as  belonging  to  it 

[Syllabus  by  Mabshall,  J.] 
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Appeal  from  an  order  of  the  circuit  court  for  Washington 
county:  James  J.  Dick,  Circuit  Judge.    Reversed. 

Appeal  from  an  order  sustaining  demurrers  to  the  com- 
plaint The  facts  relied  upon  for  a  cause  of  action  were 
these:  The  defendant  Germantown  Farmers'  Mutual  Insur- 
ance Company  is  a  corporation  created  and  existing  under  ch. 
278  of  the  Laws  of  Wisconsin  for  the  year  1854,  and  the  de- 
fendant Qermantown  Insurance  Company  is  a  corporation 
existing  under  ch.  89,  Stats.  1898,  and  ch.  229  of  the  Laws 
of  Wisconsin  for  the  year  1903. .  The  individual  defendants 
are  the  officers  and  directors  of  the  two  corporations.  Plaint- 
iff is  a  policy-holder  of  the  first-named  company,  holding 
policy  No.  67,198,  dated  August  1, 1901,  and  expiring  by  its 
-  terms  August  1,  1906,  and  by  the  law  of  1854  mentioned  he 
became  a  member  thereof.  Such  company  has,  or  did  have 
before  they  were  dissipated,  as  hereafter  stated,  assets  in 
excess  of  $211,375.76,  which  are  really  the  property  of  its 
members.  September  28,  1903,  the  individual  defendants 
and  others  wrongfully  conspired  together  and  organized  the 
Germantown  Insurance  Company,  to  the  end  that  it  might 
acquire  the  assets  of  the  Germantown  Farmers'  Mutual  In- 
surance Company  for  the  use  and  benefit  of  the  former  and 
the  members  of  such  conspiracy  without  the  consent  of  the 
policy-holder  members  of  the  old  organization,  and  the  pur- 
pose of  such  conspiracy  was  accomplished,  so  far  as  creating 
the  new  organization  and  putting  its  members  in  possession 
of  such  property.  Such  new  organization  has  paid  a  small 
part  of  the  assets  wrongfully  acquired  to  members  of  the  old 
company.  Nearly  all  the  stock  of  the  new  organization  has 
been  taken  by  the  officers  and  directors  of  the  old  company, 
they  thereby  wrongfully  acquiring  to  themselves  the  large 
property  aforesaid,  which  belonged  to  the  old  organization 
and  its  members,  leaving  said  members  no  security  for  pay- 
ment of  their  policies,  except  that  assumed  by  the  new  or- 
ganization*   Plaintiff  has  been  denied  access  to  the  books  of 
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the  new  organization,  on  which  account  he  is  unable  to  state 
precisely  the  amount  of  unlawful  gains  which  it  secured  by 
the  wrongful  acts  aforesaid.  This  action  is  prosecuted  on  the 
behalf  of  plaintiff  and  all  others  similarly  situated  for  the 
benefit  of  the  Germantown  Farmers'  Mutual  Insurance  Com- 
pany, such  company  being  made  a  defendant  because  its  offi- 
cers are  the  persons  guilty  of  the  mischief  complained  of,  and 
insist  that  the  new  organization  has  absorbed  the  old  one, 
leaving  the  latter  incapacitated  to  maintain  any  action. 

Upon  such  facts  plaintiff,  prayed  for  an  accounting  by  the 
XJermantown  Insurance  Company  and  the  individual  defend- 
ants as  to  all  their  doings  in  the  premises,  and  for  restraint 
upon  them  as  to  appropriating  the  good  will  of  the  German- 
town  Farmers'  Mutual  Insurance  Company,  or  disposing  of 
or  injuring  its  assets,  and  for  a  receiver  to  take  over  the  as- 
sets involved  in  the  administration,  and  for  general  relief. 

Separate  demurrers  were  interposed  to  the  complaint,  first, 
for  want  of  jurisdiction  over  the  defendants  or  the  subject  of 
the  action ;  second,  for  want  of  legal  capacity  to  sue,  in  that 
plaintiff  has  no  legal  right  to  call  in  question  the  power  of  the 
defendant  corporations  or  their  officers  to  do  any  of  the  things 
mentioned  in  the  complaint,  and  has  no  interest  in  the  sub- 
ject matter  of  the  action ;  third,  for  misjoinder  of  causes  of 
action;  fourth,  for  insufficiency.  The  demurrers  were  sus- 
tained and  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Lewis  &  Roach,  at- 
torneys, and  Quarles,  Spence  &  Quarles,  of  counsel,  and  oral 
argument  by  T.  W.  Spence.  They  contended,  inter  alia,  that 
the  plaintiff  in  the  action  had  legal  capacity  to  sue.  Sees.  3, 
14,  ch.  278,  P.  &  L.  Laws  of  1854;  sec.  1,  ch.  215,  Laws  of 
1870;  Schimpf  v.  Lehigh  Valley  Mut.  Ins.  Co.  86  Pa.  St 
376 ;  Mygait  v.  Protection  Ins.  Co.  21  K  Y.  52,  70 ;  Strong 
v.  Harvey,  3  Bing.  304 ;  White  v.  Haight,  16  N.  Y.  310,  318 ; 
Lawrence  v.  Nelson,  4  Bosw.  240 ;  Smith  v.  Hunterdon  Mut. 
F.  Ins.  Co.  41  N".  J.  Eq.  473 ;  Carlton  v.  Southern  Mut.  In*. 
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Co.  72  Ga.  371 ;  Schwarzwaelder  v.  German  Mut  F.  Ins.  Co. 
59  N.  J.  Eq.  589 ;  Dousman  v.  Wis.  &  L.  S.  M.  &  8.  Co.  40 
Wis.  418;  Doud  v.  Wis.,  P.  &  8.  B.  Co.  65  Wis.  108.  Ch. 
229,  Laws  of  1903,  is  unconstitutional.  Sees.  10,  12,  art.  I, 
Const,  of  Wis. ;  sec  1,  XlVth  Amend.  XJ.  S.  Const ;  Emerson 
v.  Nash,  124  Wis.  369,  102  N.  W.  921 ;  Orobe  v.  Erie  Co. 
Mut.  Ins.  Co.  24  N,  Y.  Misc.  462 ;  Schwarzwaelder  v.  Ger- 
man Mut.  F.  Ins.  Co.  59  N.  J.  Eq.  589 ;  Lviher  v.  C.  J. 
Luther  Co.  118  Wis.  112. 

For  the  respondents  there  was  a  brief  by  Sawyer  <&  Sawyer 
and  S.  S.  Barney,  and  oral  argument  by  Mr.  N.  W.  Sawyer 
and  Mr.  Barney.  They  contended,  inter  alia,  that  the  assets 
or  property  of  a  corporation  belongs  to  the  corporation  as  a 
legal  entity  and  not  to  the  members.  Bent  v.  Hart,  10  Mo. 
App.  143;  Spurloch  v.  Missouri  P.  B.  Co.  90  Mo.  199; 
Mickles  v.  Boehester  City  Bank,  11  Paige,  118.  The  word 
"mutual/'  as  applied  to  fire  insurance  companies,  has  a  very 
uncertain  meaning.  Under  some  charters  there  is  a  mutual- 
ity as  to  liability  for  losses  and  expenses,  as  to  liability  in 
the  right  to  participate  in  the  profits,  if  there  be  such,  and 
mutuality  in  the  right  to  vote,  the  number  of  votes  being  reg- 
ulated by  the  amount  of  insurance.  Schimpf  v.  Lehigh  Val- 
ley Mvi.  Ins.  Co.  86  Pa.  St  376 ;  Carlton  v.  Southern  Mut~ 
Ins.  Co.  72  Ga.  371 ;  Mygait  v.  Protection  Ins.  Co.  21  N.  T. 
52,  70;  White  v.  Haight,  16  N.  Y.  310,  318 ;  Schwarzwaelder 
v.  German  Mut.  F.  Ins.  Co.  59  N.  J.  Eq.  589.  .The  rights  and 
liabilities  of  policy-holders  are  limited  by  the  provisions  of 
their  contracts  and  the  law  which  controls  the  organization  of 
the  company,  and  the  plaintiff  can  assert  no  right  not  so 
given.  Dewey  v.  Davis,  82  Wis.  500 ;  Grobe  v.  Erie  Co.  Mvi. 
Ins.  Co.  53  N.  Y.  Supp.  628;  S.  C.  57  N.  Y.  Supp.  290; 
8.  C.  169  N.  Y.  613;  Uhlman  v.  N.  Y.  Life  Ins.  Co.  109 
N.  Y.  421,  429;  Block  v.  Valley  Mut.  Ins.  Asso.  52  Ark 
201,  20  Am.  St  Rep.  166;  Carlton  v.  Sovihern  Mut.  Ins. 
Co.  72  Ga.  371.  It  is  no  part  of  the  purpose  of  mutual  fire 
Vol.  127—27 
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insurance  companies  to  distribute  a  surplus  among  their  mem-, 
bers,  and  the  members,  when  insuring,  understand  that  to 
be  the  case.  Kennan  v.  Bundle,  81  Wis.  212,  222 ;  Orobe 
v.  Erie  Co.  Mut.  Ins.  Co.  53  N.  Y.  Supp.  628;  White 
v.  Haight,  16  N.  T.  310,  318.  The  fact  that  mutual  com- 
panies are  somewhat  of  the  nature  of  partnerships  does  not 
entitle  the  members  thereof  to  share  in  the  profits  of  the 
company.  Allen  v.  Witme,  15  Wis.  113 ;  Dewey  v.  Davis,  82 
Wis.  500;  Uhlman  v.  N.  Y.  Life  Ins.  Co.  109  N.  Y.  421; 
Orobe  v.  Erie  Co.  Mut.  Ins.  Co.  57  N".  Y.  Supp.  290;  Alvord 
v.  Barker,  107  IoWa,  143,  77  N.  W.  868 ;  Cohen  v.  New  York 
Mut.  L.  Ins.  Co.  60  K  Y.  610,  623,  624;  People  v.  Security 
L.  Ins.  <&  A.  Co.  78  K  Y.  114;  Block  v.  Valley  Mut.  Ins. 
Asso.  52  Ark.  201 ;  Titcomb  v.  Kennebunk  Mut.  Ins.  Co.  79 
Me.  315,  9  Atl.  730,  732.  The  plaintiff,  by  the  allegations 
of  the  complaint,  admits  that  the  mutual  company  has  been 
re-organked  into  and  is  the  defendant's  stock  corporation,  by 
which  it  also  admits  that  everything  that  was  required  to  be 
done  to  accomplish  that  object  was  in  fact  done.  Such  being 
the  case,  it  follows  that  the  assets  and  liabilities  of  the  mutual 
company  are  now  the  assets  and  liabilities  of  the  stock  com- 
pany except  as  otherwise  provided  in  ch.  229,  Laws  of  1903. 
Knight  v.  Ashland,  61  Wis.  233;  Nat.  F.  &  P.  Works  v. 
Oconto  City  W.  S.  Co.  105  Wis.  48,  53;  May  field  v.  Alton 
B.,  O.  &  E.  Co.  100  111.  App.  614;  Manhattan  F.  Ins.  Co.  v. 
Fox,  77  N.  Y.  Supp.  657,  660 ;  Barry  v.  Kansas  City,  Ft.  8. 
&  M.  B.  Co.  62  Kan.  769,  776 ;  Brum  v.  Merchants'  Mut. 
Ins.  Co.  16  Fed.  140 ;  Houston  &  T.  C.  B.  Co.  v.  Shirley,  fi4 
Tex.  125 ;  Morrison  v.  Am.  Snuff  Co.  79  Miss.  330.  The 
•complaint  does  not  state  a  cause  of  action  in  equity  upon,  its 
face.  Johnson  v.  Phenix  Ins.  Co.  66  Wis.  50;  Hughes  v. 
Hunner,  91  Wis.  116;  Cannon  v.  Home  Ins.  Co.  63  Wis. 
585 ;  Lena  v.  C.  <&  N.  W.  B.  Co.  Ill  Wis.  198;  Schneider  v. 
Menasha,  118*  Wis.  298;  Security  Nat.  Bank  v.  St.  Croix  P. 
Co.  117  Wis.  211 ;  John  Y.  Fanvell  Co.  v.  Wolf,  96  Wis.  10 ; 
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Alien,  v.  Winne,  15  Wis.  113, 118 ;  McElroy  v.  Minnesota  P. 
H.  Co.  96  Wis.  317 ;  Alvord  v.  Barker,  107  Iowa,  143 ;  Denr 
ver^  F.  Ins.  Co.  v.  McClelland,  9  Colo.  11 ;  Hinckley  v.  Pfis- 
ier,  83  Wis.  64,  84;  Brown  v.  Duluth,  M.  &  M.  B.  Co.  53 
Fed.  889 ;  Huntington  v.  Sowings  Bank,  96  IT.  8.  388 ;  Alton 
B.,  O.  &  E.  Co.  v.  Mayfield,  95  HI.  App.  146;  People  v.  Se- 
curity L.  Ins.  &  Annuity  Co.  78  N .  Y.  114,  122 ;  Dewey  v. 
Davis,  82  Wis.  500;  Davis  v.  Shearer,  90  Wis.  260;  OUlman 
v.  Druse,  111  Wis.  400,  411;  Spalding  v.  North  Milwaukee 
T.  S.  Co.  106  Wis.  481,  489 ;  Milwaukee  G.  S.  Co.  v.  Dexter, 
99  Wis.  214,  226;  Whitehill  v.  Jacobs,  75  Wis.  474;  First 
Ave.  L.  Co.  v.  Parker,  111  Wis.  1,  9 ;  Orobe  v.  Erie  Co.  Mut. 
Ins.  Co.  53  N.  Y.  Supp.  628 ;  Trisconi  v.  Winship,  26  Am. 
St  Rep.  175-178.  The  complaint  should  be  dismissed  for 
laches  and  want  of  equity.  Holden  v.  Meadows,  81  Wis. 
284,  291 ;  Butler  v.  Mullen,  100  Mass.  453 ;  Eustis  v.  Bolles, 
146  Mass.  413;  Melms  v.  Pabst  B.  Co.  93  Wis.  174;  Sterns 
v.  Page,  7  How.  819,  829;  Bostwick  v.  Mut.  L.  Ins.  Co. 
116  Wis.  392 ;  Van  Beck  v.  Milbraih,  118  Wis.  42,  46 ;  Bong 
v.  Parmentkr,  87  Wis.  129 ;  Fuller  v.  Melrose,  1  Allen,  166; 
Newcomb  v.  Beed,  12  Allen,  362 ;  Covington  &  L.  T.  B.  Co. 
v.  Sandford,  164  IT.  S.  578;  Beckman  v.  Consolidated  T. 
Co.  114  Fed.  232,  254 ;  Dannemeyer  v.  Coleman,  11  Fed.  97 ; 
Tanner  v.  Lindel  B.  Co.  180  Mo.  1,  79  S.  W.  155 ;  Zabriskie 
v.  Cleveland,  C.  &  C.  B.  Co.  23  How.  381,  401;  Kent  v. 
Quicksilver  M.  Co.  78  N.  Y.  159 ;  Martin  v.  Pensacola  & 
G.  B.  B.  Co.  8  Fla.  370,  73  Am.  Dec.  713 ;  State  ex  rel. 
Columbus  v.  Mitchell,  31  Ohio  St.  592 ;  Tosh  v.  Adam,  10 
Cush.  252 ;  Lawman  v.  Lebanon  Valley  B.  Co.  30  Pa.  St.  42 ; 
Duke  of  Leeds  v.  Amherst,  2  Phill.  Ch.  117,  123 ;  Luther  v. 
C  J.  Luther  Co.  118  Wis.  112,  125 ;  Schwarzwaelder  v.  Qer* 
man  Mut.  F.  Ins.  Co.  59  N.  J.  Eq.  589 ;  Strong  v.  McCagg, 
65  Wis.  624;  Michelson  v.  Pierce,  107  Wis.  85;  Stein  v. 
Benedict,  83  Wis.  603 ;  Uhlman  v.  N.  Y.  Life  Ins.  Co.  109 
If.  Y.  421.     Ch.  229,  Laws  of  1903,  is  a  valid  enactment. 
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Bent  v.  Hart,  10  Mo.  App.  143 ;  Spurlock  v.  Hart,  90  Mo. 
199 ;  Mickles  v.  Rochester  City  Bank,  11  Paige,  118 ;  Uhlr 
man  v.  N.  Y.  Life  Ins.  Co.  109  N.  Y.  421 ;  People  v.  Se- 
curity L.  Ins.  &  A.  Co.  78  K  Y.  116 ;  Orobe  v.  Erie  Co. 
Mut.  Ins.  Co.  53  N.  Y.  Supp.  628;  S.  C.  57  N.  Y.  Supp. 
290;  S.  C.  169  N.  Y.  613;  State  Bank  v.  State,  1  Blackf. 
267;  Att'y  Gen.  v.  Oower,  9  Mod.  224;  Titcomb  v.  Kewn&- 
bunk  Mut.  Ins.  Co.  79  Me.  315,- 9  AtL  730;  BcmJc  of  Miss, 
v.  Duncan,  56  Miss.  166;  Acklin  v.  Paschal,  48  Tex.  147; 
Smith  v.  Hunterdon  Mut.  F.  Ins.  Co.  41  N.  J.  Eq.  473; 
Mason  v.  Ashland,  98  Wis.  540,  545 ;  Nat.  F.  &  P.  Works  v. 
Oconto  City  W.  S.  Co.  105  Wis.  48,  53;  Schwarzwaelder 
v.  German  Mut.  Ins.  Co.  59  N".  J.  Eq.  589.  In  order  to  en- 
title a  person  to  challenge  an  act  of  the  legislature  as  uncon- 
stitutional and,  therefore,  invalid,  he  should  be  required  to 
show  that  some  substantial  right  was  violated  or  infringed. 
The  fact  that  he  may  be  able  to  spell  out  some  contractual 
right  should  be  held  insufficient  if  such  right  be  manifestly 
valueless  and  of  no  benefit  to  him.  The  test  as  to  whether  a 
contract  has  been  impaired  is  whether  the  value  has  been  di- 
minished. A  contract  made  subject  to  an  amendment  is  not 
impaired  by  such  amendment.  West  Wis.  B.  Co.  v.  Super- 
visors,  35  Wis.  257,  272;  Oshkosh  W.  W.  Co.  v.  Oshkosh, 
109  Wis.  208,  215 ;  Peninsular  L.  &  C.  Works  v.  Union  0. 
<&  P.  Co.  100  Wis.  488,  491 ;  Second  Ward  Sav.  Bank  v. 
Schranck,  97  Wis.  250,  262;  Qrobe  v.  Erie  Co.  Mut.  Ins.  Co. 
53  N.  Y.  Supp.  628;  S.  C.  57  N.  Y.  Supp.  290;  S.  C.  16» 
N.  Y.  613 ;  Wright  v.  Minnesota  Mut.  L.  Ins.  Co.  193  U.  S. 
657;  Spring  Valley  W.  W.  Co.  v.  Schottler,  110  U.  S.  347; 
Shields  v.  Ohio,  95  TJ.  S.  319 ;  Green  v.  Biddle,  8  Wheat  1 ; 
Nugent  v.  Supervisors,  19  Wall.  241-251 ;  Buffalo  &  N.  T. 
C.  R.  Go.  v.  Dudley,  14  N.  Y.  336 ;  Hale  v.  Cheshire  R.  Co. 
161  Mass.  443 ;  Bishop  v.  Brainerd,  28  Conn.  289 ;  Penru- 
sylvania  College  Cases,  13  Wall.  190 ;  Bailey  v.  Hollister,  2$ 
N.  Y.  112 ;  Stewart  v.  Erie  &  Western  Trcmsp.  Co.  17  Minn. 
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372;  Supreme  Lodge  Knights  of  Pythias  v.  Knight,  117 
Ind.  489. 

The  following  opinion  was  filed  January  30,  1906 : 

Mabshaix,  J.  Counsel  for  the  respective  parties,  as  we 
view  the  complaint,  in  effect,  take  issue  as  to  their  rights  on 
this  state  of  facts :  A  purely  mutual  company  was  organized 
under  a  charter  providing  that  policy-holders  only  should  be 
members  thereof.  It  conducted  its  business  for  some  fifty 
years.  In  that  time  it  accumulated  a  surplus  of  over 
$200,000.  At  the  time  of  the  commencement  of  the  action 
and  during  the  re-organization  acts  hereafter  mentioned, 
plaintiff  was  a  member  of  the  company.  The  entire  member- 
ship at  the  time  of  such  proceedings  constituted  but  a  small 
proportion  of  those  who  had  joined  the  company  from  the 
beginning.  The  legislature,  after  the  surplus  was  substan- 
tially as  indicated,  enacted  a  law  in  terms  authorizing  such 
a  company  to  be  turned  into  a  stock  corporation  at  the 
option  of  two  thirds  of  its  existing  policy-holders  represent- 
ing not  less  than  one  half  of  its  outstanding  insurance.  It 
did  not  recognize  such  policy-holders  as  having  any  greater 
several  interests  in  the  corporate  property,  or  rights  to  par- 
ticipate in  the  taking  of  stock  in  the  re-organized  company, 
than  past  policy-holders,  or  treat  them  as  being  the  owners 
of  the  corporate  property  and  business,  or  having  any  in- 
terest therein  worthy  of  being  sought  after  in  the  re-organiza- 
tion proceedings,  or  as  a  result  thereof,  or  policy-holders,  past 
and  present,  as  having,  in  the  aggregate,  rights  in  such  prop- 
erty equivalent  to  but  a  small  proportion  of  the  whole  thereof, 
or  of  a  character  reasonably  probable  to  be  realized  upon. 
The  scheme  in  its  entirety  was  such  that  its  execution  in  any 
case  would  probably  or  necessarily  result  in  bestowing  the 
net  assets  over  liabilities  of  the  company  upon  the  new  or- 
ganization, and  indirectly  upon  the  promoters  thereof  as  a 
mere  gratuity.     The  officers  of  the  Germantown  Farmers' 
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Mutual  Insurance  Company  became  the  promoters  of  the 
Germantown  Insurance  Company,  as  a  re-organization,  of  the 
former,  for  the  purpose  of  enabling  the  new  creation  to  ac- 
quire directly,  and  themselves  to  acquire  indirectly,  without 
consideration,  the  surplus  assets  of  the  old  company.  They 
fully  executed  such  purpose  as  regards  acquiring  actual  pos- 
session of  such  property  and  using  the  same  as  that  of  the  new 
company.  The  plaintiff  and  others  similarly  situated  did  not 
consent  thereto. 

Counsel  for  respondents  by  their  attitude  in  printed  and 
oral  arguments  accepted  the  situation  stated,  affirming  that 
the  conduct  complained  of  is  justifiable  on  principle  and  au- 
thority, that  it  is  neither  a  wrong  to  appellant  or  to  anyone 
else,  of  sufficient  dignity  at  least  to  be  a  subject  for  judicial 
redress  at  his  suit  or  that  of  any  other  party ;  that  it  is  not 
even  one  of  those  wrongs  from  the  standpoint  of  good  morals, 
laying  one  liable  to  the  condemnation  of  his  fellow-men; 
and  that,  if  it  were  otherwise  as  an  original  proposition,  it  is 
not  a  wrong  under  the  circumstances  by  force  of  legislative 
authorization  within  its  legitimate  field.  Counsel  for  appel- 
lant as  confidently  assert  the  negative,  maintaining  that  the 
acts  of  the  legislature  involved,  and  to  which  respondents 
point  for  their  justification,  is  a  clear  usurpation, — is  within 
the  condemnation  of  the  letter  and  spirit  of  the  constitution, 
state  and  national,  and  of  elementary  and  judicial  authority 
as  well. 

The  very  statement  of  the  position  which  must  be  main- 
tained in  order  to  defeat  the  complaint  as  insufficient  to  show 
any  wrongdoing  as  regards  the  appellant  of  which  he  can  be 
judicially  heard  to  complain  in  the  manner  attempted,  or  at 
all,  at  first  sight,  we  must  confess,  so  shocks  the  moral  sense 
that  one  is  inclined  to  enter  upon  a  study  of  the  subject  with 
the  impression  that  no  substantial  basis  can  be  found  for  it 
in  the  law.  As  a  rule,  one  can  rightly  acquire  property  only 
by  gift  inter  partes  or  operation  of  law,  or  by  finding  or  le- 
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gitimate  reduction  to  possession  of  things  belonging  to  the 
people  in  the  sovereign  capacity,  or  by  estoppel  or  by  adverse 
possession,  or  by  creating  it  by  one's  own  energy,  or  that  in' 
connection  with  his  private  capital,  or  such  and  the  capital 
of  others  legitimately  secured,  or  by  purchase.  To  obtain 
property  in  any  other  way  one  must  needs  pass  beyond  the 
boundary  line  between  right  and  wrong,  measured  by  legal 
standards.  It  is  quite  probable  that  there  have  been  many 
excursions  beyond  that  line,  and  many  more  beyond  the  line, 
dividing  right  from  wrong,  tested  by  purely  moral  standards, 
in  the  administration  of  insurance  trusts  of  different  sorts, — > 
some  of  the  kind  involved  here  and  some  having  the  stock 
feature  of  ownership, — the  officers,  or  those  connected  with 
them,  with  their  connivance  or  consent,  or  both,  in  various 
ways  depleting  the  trust  fund  or  using  it  for  their  private  en- 
richment as  never  contemplated  by  the  policy-holders,  or  the 
organic  acts  of  the  corporate  creation.  Such  occurrences, 
whether  viewed  in  their  moral  or  legal  aspects,  as  regards 
facility  for  transferring  trust  property  to  the  private  use  of 
its  chosen  guardians,  pale  before  the  possible  happenings,  if 
the  stated  case  must  be  stamped  with  judicial  approval.  In 
that  contingency  nothing  stands  in  the  way  but  the  uncertain 
will  of  the  legislature,  of  the  officers  of  our  great  mutual  life 
insurance  company,  if  they  should  be  so  inclined,  so  manipu- 
lating things  as  in  time  to  reduce  to  their  private  ownership 
the  great  wealth  constituting  its  surplus  fund,  and  reducing 
to  like  ownership  the  good  will  of  the  insurance  business  it- 
self, which  has  been  built  up  by  wise  management  and  the 
patronage  of  the  people  through  a  period  of  more  than  half 
a  century.  The  very  thought  that  such  a  result  would  be 
possible  if  the  law  is  as  contended  for  by  respondents'  coun- 
sel, suggests  the  existence  of  such  serious  infirmity  in  our 
constitutional  guarantees  as  regards  property  rights  that  one 
could  not  well  conclude  that  they  exist,  except  in  the  face  of 
some  unmistakable  demonstration. 
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To  give  added  emphasis  to  what  has  been  said  we  will  turn 
to  ch.  229,  Laws  of  1903,  under  which  respondents  justify, 
showing  that  the  result  of  executing  the  law  in  the  case  in 
question  would  produce  all  the  dire  results  to  the  parties  in 
interest  above  suggested. 

The  company  was  organized  in  1854.  It  had  done  busi- 
ness for  forty-eight  years  at  the  time  of  the  acts  complained 
of.  At  the  end  of  such  period,  as  appears  by  the  last  public 
record,  the  amount  of  unexpired  risks  was  $2,922,889.  The 
amount  paid  for  carrying  such  risks  was  $42,331.32.  The 
length  of  the  policy  periods  was  about  as  follows :  one  fourth 
one  year,  one  half  two  years,  and  one  fourth  five  years.  The 
total  amount  of  premium  assessments  paid  into  the  company's 
treasury  from  its  organization  was  $896,558.64.  Assuming 
that  the  average  rate  for  carrying  risks  for  the  entire  period 
of  the  company's  existence  was  substantially  the  same  as  for 
the  last  five  years  thereof  the  total  amount  of  risks  from  the 
beginning  was  approximately  $63,334,000,  indicating  that 
at  the  time  of  the  attempted  re-organization  the  number  of 
policy-holders  and  the  amount  of  risks  then  in  force  was  to 
the  total  number  of  persons  who  became  members  of  the  com- 
pany from  the  start,  and  the  total  amount  of  risks  carried 
during  the  entire  period,  as  one  to  twenty-two.  The  re- 
organization act  provided  as  follows : 

"Sec.  1.  Any  mutual  fire  insurance  corporation,  organized 
under  any  law  of  this  state"  circumstanced  as  the  one  in  ques- 
tion "may,  with  the  consent  in  writing  of  two  thirds  (f)  of 
the  members  of  such  corporation  representing  not  less  than 
one  half  of  its  outstanding  insurance,  become  a  stock  corpo- 
ration, by  proceeding  in  accordance  with  the  provisions  of 
the  statutes  of  this  state  regulating  the  organization  of  stock 
fire  insurance  corporations. 

"Sec  2.  Every  member  of  such  corporation  on  the  date  of 
said  annual  or  special  meeting  shall  be  entitled  to  priority  in 
subscribing  to  the  capital  stock  of  such  corporation,  for  one 
month  after  the  opening  of  the  books  of  subscription,  and  in 
the  proportion  that  the  amount  of  cash  premium  paid  in  by 
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such  member  bears  to  the  total  amount  of  risks  in  force  on 
the  date  of  said  annual  or  special  meeting;  provided,  that  if 
any  one  of  the'  past  or  present  members  shall  not  subscribe 
for  stock,  then  the  said  corporation  shall,  upon  application, 
within  ninety  (90)  days  return  to  him  his  equitable  propor- 
tion of  the  surplus  of  the  company,  to  be  computed  by  an 
actuary  to  be  employed  by  the  corporation  for  that  purpose. 

"Sec  3.  No  part  of  the  assets  of  such  mutual  fire  insur- 
ance corporation  shall  be  divided  among  the  members  thereof, 
but  shall,  after  such  re-incorporation,  become  the  property  of 
such  stock  corporation,  to  be  expended  by  it  for  the  ordinary 
disbursements  of  the  company,  in  Qarrying  on  its  business, 
including  the  payment  of  losses  incurred  upon  its  policies; 
and  all  property  of  such  mutual  fire  insurance  corporation 
shall  be  transferred  to  such  stock  corporation,  organized  as 
aforesaid,  in  the  manner  provided  by  law." 

It  will  be  observed  that  one  month  only  was  allowed  after 
the  opening  of  the  books  for  subscriptions  for  stock  in  the 
new  corporation  for  members  of  the  old  company  to  become 
subscribers.    That  contemplated  that  all  persons  who  had  be- 
come members  of  the  company  during  the  forty-eight  years 
of  its  existence,  and  who  were  living,  and  the  personal  repre- 
sentatives or  the  heirs  wherever  they  might  be,  of  those  who 
were  dead,  should  exercise  the  right  afforded  by  the  act  to 
take  stock  in  the  corporation  within  the  thirty  days  named. 
!No  provision,  however,  was  made  for  any  notice  to  the  possi- 
ble beneficiaries  of  the  opening  of  such  books,  nor  as  to  the 
amount  of  capital  stock  of  the  new  corporation.    All  that  was 
left  to  the  custodians  of  the  property  and  business  of  the  old 
concern,  who  presumably  were  to  be,  and  who  in. fact  became, 
the  promoters  of  the  new  organization.     The  complaint  does 
not  state  what  amount  of  stock  was  finally  determined  upon 
for  the  new  organization.    It  could  not  have  been  less  than 
$100,000,  for  that  is  the  minimum  fixed  by  the  statute.    It 
is  safe  to  assume,  probably,  that  it  was  fixed  at  that  sum.    So 
it   appears  by  computation  that  every  one  of  the  existing 
policy-holders  was  afforded  the  opportunity,  if  he  should  de- 
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sire  and  discovered  his  rights  in  time,  to  take  stock  to  the 
amount,  approximately,  of  fifty  cents  for  each  $1,000  of  in- 
surance carried.  The  rate  would  be  substantially  the  same 
as  applied  to  all  persons  who  became  policy-holders  from  the 
beginning.  If  all  the  existing  policy-holders  improved  the 
very  uncertain  and  wholly  valueless  opportunity  to  take  stock, 
it  would  exhaust  about  $1,500  thereof.  If  all  those  possessing 
membership  rights  at  any  time  during  the  existence  of  the 
company  improved  the  opportunity  afforded  by  the  act  to 
take  stock,  it  would  exhaust  about  $31,667  thereof,  or  some- 
what less  than  one  third.  Thus  it  will  be  seen  that  the  pro- 
moters of  the  enterprise  and,  in  contemplation  of  law,  the 
members  of  the  legislature  in  passing  the  act  must  have  pro- 
posed from  the  start  the  appropriation  for  the  use  of  such 
promoters  of  all  the  assets  of  the  old  company,  alleged  in  the 
complaint  to  amount  to  some  $250,000,  and  $211,375.76  in 
excess  of  all  liabilities,  actual  and  contingent,  since  the 
amount  above  secured  to  each  policy-holder  was  too  trifling  to 
be  called  for. 

The  act  treated,  as  before  indicated,  every  one  as  having  a 
membership  right  who  at  any  time  held  a  policy  in  the  cor- 
poration and  entitled  to  the  same  consideration  as  any  other 
member.     Provision  was  made,  in  form,  to  enable  each  one 
having  any  such  right  to  claim  a  part  of  the  surplus,  in  case 
of  his  failing  to  take  advantage  of  the  valueless  opportunity 
indicated,  to  take  stock,  but  such  provision  was  likewise  val- 
ueless as  will  be  seen.    As  a  condition  of  any  past  or  present 
member  obtaining  any  part  of  the  surplus  he  was  required  to 
be  vigilant  and  make  application  therefor,  and  then  to  take 
such  sum  for  his  appropriate  share  as  the  company's  actuary 
might  deem  equitable.    Obviously,  if  the  legislative  basis  for 
subscription  rights  of  members  were  taken  as  the  equitable 
standard  for  measuring  rights  to  the  surplus,  the  amount 
coming  to  each  member  would  not  be  worth  the  trouble  re- 
quired to  obtain  it    It  must  be  presumed  that  the  legislature 
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intended  to  preserve  to  those  desiring  to  become  members  of 
the  new  organization  their  equitable  rights  in  that  regard  ac- 
cording to  its  views  in  respect  thereto.  In  that  light  no  reason 
is  perceived  why,  if  the  company's  actuary  saw  fit  to  use 
such  standard,  it  would  not  be  justified,  if  the  act  of  the  legis- 
lature is  valid.  In  any  event,  since  past  as  well  as  present 
members  are  required  to  be  considered,  only  about  one  twenty- 
second,  or  $9,545,  of  the  surplus  could  be  awarded  to  pres- 
ent members,  if  the  entire  surplus  were  to  be  considered  as  a 
fund  for  distribution  among  members,  past  and  present  That 
would  afford  about  thirty-one  cents  per  $1,000  of  risk  carried 
by  the  company.  Thus,  it  will  be  seen,  it  would  be  a  reflec- 
tion upon  every  one  concerned  in  passing  the  act  in  question 
and  executing  it,  to  entertain  the  idea  that  they  seriously 
thought  the  result  of  administering  it  to  the  company  in  ques- 
tion would  be  otherwise  than  a  bestowal  upon  the  new  cor- 
poration of  the  legal  title,  and  upon  the  managing  agents 
of  the  old  company, — the  custodians  of  its  property, — who 
would  naturally,  and  did  actually,  become  the  organizers  of 
such  corporation,  the  equitable  ownership  of  all  property  and 
business  of  the  old  company  as  a  mere  gratuity. 

If  what  has  been  said  needs  reinforcement  sec  3  of  the  act 
furnishes  it  That  is  sufficiently  significant  to  bear  repeating 
at  this  point: 

"No  part  of  the  assets  of  such  mutual  fire  insurance  cor- 
poration shall  be  divided  among  the  members  thereof,  but 
shall,  after  such  re-incorporation,  become  the  property  of  such 
stock  corporation,  to  be  expended  by  it  for  the  ordinary  dis- 
bursements of  the  company  in  carrying  on  its  business,  in- 
cluding the  payments  of  losses  incurred  upon  its  policies." 

How  could  all  the  property  of  the  old  organization  be- 
come that  of  the  new  one,  "to  be  expended  by  it  for  its  ordi- 
nary expenses,*'  no  part  being  divided  among  the  members  of 
the  old  organization,  and  yet  such  members  obtain  their  equal 
proportion  under  the  second  section  of  the  act?     The  only 
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■conclusion  reachable,  it  seems,  is  that  the  author  of  the  legis- 
lation did  not  give  any  thought  to  the  subject  of  the  second 
flection  as  to  its  requiring  any  efficient  distribution  of  the 
surplus.  It  could  not  be  distributed  as  property  of  the  old 
organization  and  at  the  saine  time  be  covered  into  the  treas- 
ury of  the  new  one  for  its  ordinary  disbursements  in  payment 
of  its  debts,  expenses,  and  policies.  So  it  is  plain,  not  only 
from  the  spirit  but  the  letter  of  the  act,  that  the  purpose 
thereof  was  to  make  a  gift  of  the  property  of  the  old  organi- 
zation to  the  new  one,  the  same  being  regarded  as  disposable 
at  the  will  of  the  legislature. 

In  respect  to  the  peculiar  features  before  referred  to  there 
is  no  similar  law  anywhere,  so  far  as  we  are  able  to  discover. 
Counsel  for  respondent  place  great  reliance  on  Qrobe  v.  Erie 
Co.  Mut.  Ins.  Co.  24  Misc.  462,  53  N.  Y.  Supp.  628,  af- 
firmed 39  App.  Div.  183,  57  K  Y.  Supp.  290,  which  will 
be  discussed  at  some  length  hereafter.  As  suggested  by 
-counsel  for  appellant,  the  law  there,  quite  unlike  the  one  be- 
fore us,  dealt  with  existing  members  of  the  old  organization 
as,  in  the  aggregate,  the  equitable  owners  of  its  assets  and  en- 
titled to  become  the  owners  of  all  of  the  stock  of  the  new  cor- 
poration. The  total  amount  paid  into  the  corporate  treasury 
was  deemed  to  stand  for  all  the  stock  in  the  new  organization* 
Each  policy-holder  was  secured  the  right  to  take  such  propor- 
tion of  the  entire  stock  as  the  amount  paid  by  him  on  unex- 
pired insurance  bore  to  the  aggregate  of  all  sums  so  paid  by 
existing  members.  Laws  of  N.  Y.  1896,  ch.  850.  We  venture 
to  say  that,  except  in  the  one  instance  before  us,  no  law  has 
been  enacted  for  converting  a  mutual  insurance  company,  or 
other  non-stock  organization,  into  a  stock  company,  not  recog- 
nizing the  members  of  the  old  company  as  its  owners  and  en- 
titled to  be  recognized  as  such  in  the  organization  of  the  new 
one. 

Proceeding  logically  the  next  question  to  be  taken  up  is 
this:  "Who  were  the  members  of  the  Germantown  Farmers* 
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Mutual  Insurance  Company  at  the  time  of  the  attempted  re- 
organization ?  The  law  of  its  creation  answers  that  most 
distinctly,  if  effect  is  to  be  given  to  the  plain  letter  thereof. 
Sec.  3,  ch.  278,  Laws  of  1854,  provides  that  "every  person 
who  shall  at  any  time  become  interested  in  said  company  by 
insuring  therein,  and  also  his  heirs,  executors,  administrators 
and  assigns,  continuing  to  be  insured  therein  .  .  •  shall  be 
deemed  and  taken  to  be  members  thereof  for  and  during  the 
terms  specified  in  their  respective  policies,  and  no  longer/' 
With  language  so  plain  it  seems  useless  to  spend  time  en- 
deavoring by  construction  to  read  some  idea  out  of  it  not 
found  in  its  letter.  Words  which  are  plain,  both  in  them- 
selves and  when  applied  to  the  subject  with  which  they  deal, 
in  that  they  lead  to  no  absurd  consequence,  must  be  taken 
according  to  their  ordinary  import,  nothing  being  added  there- 
to or  taken  therefrom.  State  ex  rel.  Heiden  v.  Ryan,  99  Wis. 
123,  74  N.  W.  544;  Gilbert  v.  Dutruit,  91  Wis.  661,  65  N. 
W.  511.  The  quoted  language  was  changed  somewhat  by 
the  amendatory  act  of  1878.  Ch.  306,  Laws  of  1878.  The 
law  as  changed  retained  all  the  significant  words  of  the 
original  act  or  used  equivalents  so  as  to  make  the  dominant 
features  more  prominent  The  act  is  in  harmony  with  ele- 
mentary principles.  If  it  were  not  for  the  emphatic  declara- 
tion the  result  would  be  the  same  in  the  absence  of  some  pro- 
vision of  the  charter  to  the  contrary.  It  is  thus  laid  down 
by  text-writers,  based  on  authority:  "Membership  dates  in 
each  case  from  the  time  when  the  insurance  is  effected"  and 
"membership  in  the  mutual  insurance  company  ceases  upon 
the  termination  of  the  policy."  21  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.)  264-266. 

From  the  foregoing  it  is  evident  that  whatever  private  in- 
terests there  were  in  the  assets  of  the  Farmers'  Company 
over  and  above  sufficient  to  satisfy  its  liabilities,  were  the 
property  of  persons  holding  unexpired  policies  therein,  and 
that  part  of  the  legislation  under  which  respondents  seek  to 
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justify  the  attempt  to  dispose  of  the  corporate  property  with- 
out their  consent  must  stand  the  same  test  as  any  legislative 
attempt  to  take  property  of  one  person  and  give  it  to  another, 
•or  to  impair  contractual  rights.  We  are  not  unmindful  of  the 
authorities  called  to  our  attention,  which  will  be  as  fully  as 
need  be  referred  to  hereafter,  for  support  for  the  doctrine 
that  there  is  something  peculiar  respecting  the  ownership  of 
property  of  a  mutual  insurance  company  rendering  it  a  sub- 
ject of  legislative  disposal,  or  distribution  by  equity  jurisdicr 
tion  on  the  basis  of  recognizing  all  contributors  to  the  fund, 
Tegardless  of  whether  they  are  actual  members  of  the  com- 
pany at  the  time  thereof  or  not  We  are  unable  to  see  any 
logical  foundation  in  reason  or  in  good  law  for  any  such  doc- 
trine. 

Where  is  the  ownership  of  the  net  assets  of  a  mutual  insur- 
ance company  located  ?  That  the  legal  title  is  in  the  corpora- 
tion goes  without  saying.  The  rule  in  that  regard  must  be 
the  same  in  case  of  one  corporation  as  another.  Why  is  not 
the  equitable  right, — the  real  beneficiary  interest, — independ- 
ently of  the  corporate  use,  vested  in  the  members  of  the  cor- 
poration in  one  case  the  same  as  in  the  other?  It  would 
seem  that,  after  the  corporate  purposes  are  exhausted,  the 
property  of  every  business  corporation  belongs  to  its  mem- 
bers, is  self-evident.  It  is  no  answer  to  the  proposition  to 
say,  no  member  has  "any  aliquot  part  of  the  corporate  as- 
sets subject  to  identification,  conservation  and  recovery," 
for  that  is  true  as  to  any  corporation.  It  is  likewise  no  an- 
swer to  say,  it  is  no  part  of  the  business  of  a  purely  mutual 
insurance  company  to  distribute  its  profits  among  the  mem- 
bers, unless  that  is  provided  for  by  the  contract  or  the  or- 
ganic act.  Unless  prohibited  from  doing  so,  such  a  corpora- 
tion, in  the  event  of  its  accumulating  a  needless  surplus,  may 
distribute  the  same  to  its  members  (Mygatt  v.  N.  F.  P.  Ins. 
Co.  21  N.  Y.  52,  65),  and  may  make  such  distribution  at  such 
times  and  to  such  extent  as  the  governing  authority  may  de- 
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termine.  Equitable  Life  Assur.  Soc.  v.  Host,  124  Wis.  657, 
102  N.  W.  579.  Indeed  no  reason  is  perceived  why  snch  an 
insurance  company  may  not  make  rates  with  a  view  to  the 
probable  accumulation  of  a  surplus  and  the  distribution  of 
so  much  thereof,  from  time  to  time,  as  may  appear  from  ex- 
perience not  to  be  needed.  Moreover,  it  may  be  that  such 
distribution  would  be  due  to  members  and  enforcible  in  case 
of  the  surplus  being  unreasonably  large,  as  there  is  reason 
to  believe  it  was  in  this  case.  Why  was  the  company  carry- 
ing a  surplus  equal  to  over  six  per  cent  upon  the  face  of  its 
policies  and  more  than  five  times'  the  amount  paid  into  the 
corporate  treasury  on  account  thereof  ?  Assuming  the  man- 
agement was  honest,  does  it  not  look  as  if  the  rates  were 
made  with  a  view  to  the  probable  accumulation  of  a  surplus 
and  probable  dividends  to  members  therefrom?  The  logic 
of  counsel's  argument  at  this  point  seems  to  fail  entirely. 

However,  the  question  at  issue  is  not  what  right  a  member 
of  a  corporation  of  the  sort  under  consideration,  while  it  is  a 
going  concern,  has  in  its  net  assets,  but  what  right  has  he 
when  it  ceases  to  do  business ;  when  its  property  must  neces- 
sarily pass  out  of  its  hands,  though  his  interest  in  the  latter 
situation  would  appear  to  be  more  appreciable  in  case  of  a 
surplus  accumulated  in  contemplation  of  a  distribution  there- 
of to  members  than  otherwise.  Otviously,  if  he  has  an 
equity  in  the  surplus,  whenever  it  is  no  longer  needed  in  any 
reasonable  view  for  the  corporate  business,  the  right  to  real- 
ize thereon  must  exist. 

The  authorities  supporting  the  last  foregoing  are  not 
numerous.  One  would  not  expect  them  to  be  on  a  matter 
which  so  appeals  to  one's  common  sense  as  necessarily  right 
upon  fundamental  principles.  However,  harmonious  quota- 
tions from  text  and  judicial  authorities  could  be  given  at 
great  length.  To  illustrate:  "The  principle  which  lies  at 
the  foundation  of  mutual  insurance,  and  gives  it  its  name,  is 
mutuality;  in  other  words,  the  intervention  of  each  person 
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insured  in  the  management  of  the  affairs  of  the  company, 
and  the  participation  of  each  member  in  the  profits  and  losses 
of  the  business,  in  proportion  to  his  interest."  2  May,  Ins. 
(4rth  ed.)  §  548.  "Each  person  insured  becomes  a  member 
of  the  body  corporate,  clothed  with  the  rights  and  subject  to 
the  liabilities  of  a  stockholder."  Id.  §  548;  21  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.)  267 ;  Korn  v.  Mut.  Assur.  Soc.  6 
Cranch,  192.  "Although  the  members  of  a  mutual  company 
are  not  usually  denominated  stockholders,  and  are  not  stock- 
holders in  the  usual  sense  of  the  word,  yet  they  are  in  point 
of  fact  stockholders."  2  May,  Ins.  (4th  ed.)  §  549.  "The 
property  of  the  corporation  belongs  to  its  members."  Opinion 
of  district  judge  in  Temperance  Mut.  Ben.  Asso.  v.  Home 
Friendly  Soc.  187  Pa.  St  38,  44,  40  AtL  1100.  "There  is 
nothing  to  prevent  a  mutual  company  from  carrying  on  its 
operations  with  a  view  to  profits  and  dividends."  Mygatt  v. 
N.  T.  P.  Ins.  Co.  21  N.  Y.  52,  66.  In  BiddeU  v.  Harmony 
Fire  Co.  8  Phila.  310,  the  distribution  of  the  assets,  not  sur- 
plus, of  a  mutual  organization  was  enjoined  at  the  suit  of  a 
member  on  the  ground  that  such  distribution  was  improper, 
except  on  surrender  of  the  charter  or  dissolution  of  the  cor- 
poration. The  case  proceeds  upon  the  ground  that  the  prop- 
erty of  a  non-stock  corporation,  not  public,  needed  for  its  busi- 
ness belongs  to  the  members,  but  not  recoverable,  of  course,  in 
possession,  so  long  as  the  corporation  is  a  going  concern.  The 
title  to  the  property  in  any  corporation — the  substantial  bene- 
ficial ownership — is  in  its  members.  1  Clark  &  Ml  Piiv. 
Corp.  23. 

Titcomb  v.  KennebunJc  Mut.  F.  Ins.  Co.  79  Me.  315,  9 
Atl.  732,  relied  upon  by  counsel  for  the  respondents,  is  in  har- 
mony with  the  foregoing,  notwithstanding  some  discussion, 
which  will  be  referred  to  hereafter.  The  case  went  upon  the 
ground  that  there  were  no  existing  policy-holders.  The  last 
policy  had  expired.    It  was  absolutely  without  membership. 

In  Carlton  v.  Southern  Mut.  Ins.  Co.  72  Ga.  371,  it  was 
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held,  generally,  that  a  member  in  a  mutual  insurance  non- 
stock company,  in  the  absence  of  charter  regulations,  is  en- 
titled to  participate  in  any  lawful  distribution  of  its  surplus 
on  the  basis  of  a  partnership  agreement.  It  was  said,  quoting 
from  the  syllabus: 

"A  mutual  insurance  company  is  based  on  the  idea  that 
each  of  the  assured  becomes  one  of  the  insurers,  thereby  be- 
coming interested  in  the  profits  and  liable  for  the  losses. 
Without  a  charter,  such  an  organization  would  be  governed 
by  the  general  law  of  partnership." 

In  the  case  in  hand  the  distributees  were  held  to  include 
all  stockholders,  and  that  the  word  "stockholders"  under  the 
terms  of  the  charter  included  every  person  who  had  contrib- 
uted to  the  fund  on  hand,  whether  holding  any  unexpired  in- 
surance or  not  That  conclusion  was  reached  based  on  lan- 
guage peculiar  to  the  charter.  It  has  no  application  whatever 
to  such  a  charter  as  the  one  in  question  on  that  point 

It  does  not  seem  best  to  spend  further  time  on  the  branch  of 
the  case  last  treated.  We  hold  that  there  is  no  difference  be- 
tween business  corporations  as  regards  ownership  of  prop- 
erty. In  the  general  sense,  every  member  of  a  mutual  cor- 
poration is  a  stockholder  and  is  the  equal  of  any  other  mem- 
ber similarly  situated,  or  any  member  of  any  corporation  hav- 
ing an  equal  interest,  proportionally,  as  to  holding  the  bene- 
ficiary title  to  the  corporate  assets.  For  corporate  purposes 
only  the  corporate  entity  owns  the  property,  otherwise  it  be- 
longs to  the  members.  No  principle  of  law  is  more  firmly 
founded  in  reason,  and  none  more  important  to  be  kept  in 
bold  relief  by  courts  so  as  to  challenge  the  attention  of  those 
who  have  to  do  with  corporate  affairs,  especially  corporations 
dealing  with  the  subject  of  insurance.  The  officers  of  such  a 
concern  have  no  greater  authority  over  its  assets,  as  regards 
appropriating  the  same  to  their  private  use,  than  those  in 
other  corporations.  Neither  does  legislative  power  legiti- 
mately extend  to  interfering  with  property  rights  more  in 
Vol.  127  —  28 
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one  case  than  in  the  other.  Fake  notions  of  this  matter, 
which  may  be,  perhaps,  attributed  in  part  to  courts,  has  led 
to  the  erroneous  idea  that  the  members  of  a  mutual  insurance 
company  have  no  rights  save  those  expressed  on  the  face  of 
their  policies;  that  otherwise  they  have  no  interest  in  the 
corporate  assets  which  the  courts  will  protect  That  is  a  very 
erroneous  and  very  dangerous  doctrine.  Nothing  will  be  more 
productive  of  good  administration  of  such  concerns  as  the 
one  under  discussion,  than  to  have  it  definitely  proclaimed  by 
the  courts,  as  we  do  now,  that,  while  the  corporate  property 
belongs  to  the  corporation  for  corporate  purposes,  the  corpora- 
tion itself  belongs  to  the  members  thereof,  and  that  any  such 
member,  however  small  his  interest,  may  knock  successfully 
at  the  judicial  doors  to  prevent  the  use  of  the  corporate  assets 
in  any  other  way  than  in  strict  harmony  with  what  has  been 
said.  If  such  were  not  the  case,  wrongs  of  a  serious  nature 
would  quite  likely  go  without  redress  and  rights  without  pro- 
tection.. 

But  it  is  said  that  under  the  reserved  power  in  the  con- 
stitution what  the  legislature  may  create,  as  regards  corporate 
organizations,  it  may  alter  or  destroy,  and  that  as  it  may  pro- 
vide for  the  dissolution  of  a  corporation  it  may  also  provide 
for  the  disposition  of  its  assets.  Regardless  of  the  legislative 
•control  suggested,  the  law-making  body  has  no  authority  to  ap- 
propriate private  property  to  the  use  of  the  state,  except  under 
the  taxing  or  police  power,  or  power  of  eminent  domain,  or 
to  a  private  party.  There  can  be  no  confiscation  of  corporate 
any  more  than  of  individual  property. 

"Corporations  are  persons  within  the  meaning  of  the  con- 
stitutional provisions  forbidding  the  deprivation  of  property 
without  due  process  of  law  as  well  as  a  denial  of  the  equal 
protection  of  the  laws."  Covington  &  L.  Tvrnp.  B.  Co.  v. 
Sanford,  164  U.  S.  578,  17  Sup.  Ct  198 ;  Pembina  Con.  S. 
M.  &  M.  Co.  v.  Pennsylvania,  125  IT.  S.  181,  189,  8  Sup.  Ot. 
737 ;  Santa  Clara  Co.  v.  Southern  Pac.  B.  Co.  118  IT.  S. 
394,  6  Sup.  Ct.  1132. 
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We  are  cited  to  the  supposed  ancient  rule  of  the  common 
law  that  upon  the  termination  of  a  corporation  its  real  estate 
reverts  to  the  grantor  and  its  personalty  to  the  sovereign  and 
that  its  debts  become  extinguished.  Some  bearing  is  claimed 
for  that  While  it  has  some  distinguished  support  in  modern 
times  (2  Kent,  Comm.  *307),  it  long  since  became  obsolete,  if 
it  ever  was  the  law,  except  as  regards  public  corporations.  It 
was  distinctly  repudiated  by  this  court  in  Lmdemawn  v.  Bush, 
125  Wis.  210, 104  N".  W.  119, 124.  The  authorities  support- 
ing such  repudiation  are  substantially  without  conflict.  Late 
Corporation  (Mormon  Church)  v.  U.  8.  136  XL  S.  1,  47, 
10  Sup.  Ct  792;  3  Purd/s  Beach,  Priv.  Corp.  §  1327; 
2  Cook,  Corp.  (5th  ed.)  §  641;  2  Morawete,  Priv.  Corp. 
<2de<L)  §  1032;  5  Thompson,  Corp.  §  6746.  American  courts 
have,  except  in  a  very  few  instances,  never  recognized  the 
doctrine,  and  quite  recently  it  was  held  by  the  Court  of 
Queen's  Bench  in  Bankruptcy  that  H  never  had  any  place 
in  the  common  law  of  England.  In  In  re  Higginson  &  Dean 
(1899)  1  Q.  B.  325,  79  L.  T.  Hep.  673,  Weight,  J.,  said 
that  no  instance  was  recorded  in  the  books  where  such  doc- 
trine was  ever  applied  by  any  English  court  and  referred  to 
an  American  decision,  Bank  of  Vincennes  v.  State,  1  Blackf . 
(Ind.)  267,  where  the  contrary  was  held,  as  having  been  rea- 
soned on  a  false  basis.  We  may  safely  close  this  branch  of 
the  case  by  saying  that,  aside  from  dicta  here  and  there,  in 
the  whole  not  worthy  of  serious  consideration,  there  is  no  le- 
gitimate support  anywhere  for  the  rule  that  the  property  of 
a  business  corporation  upon  its  termination  and  the  payment 
of  its  debts  goes  otherwise  than  to  its  members,  if  it  has  mem- 
bers to  take.  It  is  quite  remarkable  that  the  ancient  rule 
should,  for  well  nigh  two  centuries,  have  been  confidently  as- 
serted from  time  to  time  by  judges  and  text-writers  as  the  law, 
including  writers  of  such  eminence  as  Bacon,  Kyd,  and  Kent, 
have  first  been  repudiated  quite  unanimously  in  America, 
and  then  be  declared  in  the  supposed  place  of  its  origin  to 
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never  have  been  a  part  of  the  common  law.  Here,  the  lan- 
guage of  Justice  Bradley,  in  Late  Corporation  {Mormon 
Church)  v.  U.  8.  136  U.  S.  1,  17,  10  Sup.  Ct  792,  confining 
the  application  of  the  supposed  ancient  rule  to  public  corpora- 
tions, has  been  universally  adopted. 

We  should  not  pass  wholly  from  this  subject  without  re- 
ferring to  the  fact  that  so  learned  a  writer  as  Judge  Elliott 
in  his  valuable  work  on  Private  Corporations  at  sec  606, 
adds  to  the  corporations  specified  by  Justice  Bradley,  to 
which  the  supposed  ancient  rule  now  applies,  mutual  insur- 
ance companies,  referring  to  Titcomb  v.  Kermebimk  Mvi.  F. 
Ins.  Co.  79  Me.  315,  9  Atl.  732,  and  Cummins  v.  Hollis,  108 
Ga.  402,  33  S.  E.  919.  The  Titcomb  Case  is  also  referred  to 
in  2  Clark  &  M.  Corp.  at  sec  328,  but  without  approval  so 
far  as  bearing  on  the  question  in  hand.  It  is  unfortunate 
that  so  careful  a  writer  as  Judge  Elliott  should  have  lent  his 
distinguished  approval  to  the  cases  cited  by  adopting  the  con- 
struction thereof  which  he  incorporated  into  his  text.  An 
examination  of  Cummings  v.  Hollis,  supra,  shows  that  it  went 
distinctly  upon  the  ground  that  the  corporation  was  public 
It  was  based  on  the  decision  in  Mason  v.  Atlantic  Fire  Co. 
70  Ga.  604,  which  involved  also  a  public  corporation.  By 
implication  the  Hollis  Case  held  that  in  case  of  the  disso- 
lution of  any  corporation  not  public  the  net  property  would 
go  to  its  members,  using  this  language :  "On  the  dissolution 
of  a  corporation  of  this  character,  its  assets  are  appropriated 
in  other  ways  than  by  a  division  among  its  members."  '  In 
harmony  therewith  the  same  court  said  in  Dade  C.  Co.  v. 
Penitentiary  Co.  119  Ga.  824,  829,  47  S.'E.  338,  340:  "The 
mere  fact  that  a  corporation  has  no  capital  stock  does  not  nec- 
essarily deprive  its  members  of  their  proportionate  rights  in 
the  corporate  property." 

True,  in  Titcomb  v.  Kennebunh  Mui.  F.  Ins.  Co.,  supra, 
the  supposed  ancient  rule  of  the  common  law  was  quoted  with 
approval.    That  fact,  as  it  appears,  has  been  a  disturbing  ele- 
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ment  in  the  preparation  of  text-books  and  in  the  decisions  of 
some  courts,  but  the  fact  remains  that  it  was  not  applied  to 
the  case  in  hand.  It  was  held,  as  before  indicated,  that  the 
property  escheated  to  the  state  because  all  the  policies  had 
expired  and,  therefore,  the  corporation  was  without  member- 
ship. The  idea  was  there  met  that  in  a  distribution  of  a 
surplus  by  a  corporation  all  persons  who  have  ever  been  mem- 
bers of  the  company  should  be  recognized,  and  it  was  said 
that  such  a  rule  for  the  distribution  of  corporate  assets  is  en- 
tirely impracticable,  as  we  have  heretofore  said.  This  lan- 
guage was  used :  "To  distribute  among  them  a  small  amount 
of  assets,  and  to  determine  what  each  former  policy-holder's 
share  ought  in  equity  to  be,  would  be  attended  with  difficul- 
ties and  an  amount  of  labor  which  the  end  would  not  justify." 

It  should  be  noted  that  in  Smith  v.  Hwderdon  Co.  Mut. 
F.  Ins.  Co.  41  N.  J.  Eq.  473,  4  Atl.  652,  the  rule  of  distri- 
bution condemned  in  the  Maine  case  was  adopted  by  a  procr 
ess  of  reasoning  not  deemed  to  be  logical.  It  ignored  the 
obvious  fact  that  the  members  of  a  corporation,  and  the  mem- 
bers only,  own  the  corporation  and  that  it  is  not  permitted  to 
any  court  upon  its  own  notions  of  equity  to  take  any  part  of 
the  corporate  property  and  distribute  it  to  those  not  members. 
If  the  rule  were  applicable  in  any  event,  it  could  not  be  to  a 
corporation  whose  charter  expressly  provides,  as  in  this  case, 
that  only  persons  holding  unexpired  risks  shall  be  deemed 
members.  The  New  Jersey  court  was  evidently  persuaded  to 
the  course  adopted  by  Carlton  v.  Southern  Mvi.  Ins.  Co.  72 
Ga.  371,  failing  to  observe  that  it  turned  upon  a  construction 
of  language  in  the  charter  which  the  court  felt  bound  to 
hold  was  used  to  make  every  one  who  contributed  to  the 
corporate  surplus  a  member,  or  stockholder,  as  was  said,  for 
the  purposes  of  any  distribution  of  such  surplus. 

No  hardship  can  result  to  members  of  a  mutual  insurance 
company  from  their  relation  with  the  organization  being  con- 
sidered as  above  stated.    Every  policy-holder  knows,  or  ought 
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to  know,  that  he  will  remain  a  member  so  long  as  he  remains 
a  policy-holder  and  no  longer.  He  knpws,  or  ought  to  know, 
that  as  soon  as  his  membership  relation  is  established  he  be- 
comes possessed  of  an  equitable  interest  in  the  assets  of  the 
company  consisting  of  all  accumulations  prior  to  his  time,  and 
such  as  may  be  added  thereto  during  his  membership,  but 
which  cannot  be  realized  on  in  possession  in  the  absence  of  a 
necessary  distribution  of  the  surplus  on  account  of  the  com- 
pany going  out  of  business,  or  in  some  proper  way.  He 
knows,  or  ought  to  know,  that  it  is  entirely  optional  with  him 
whether  to  preserve  his  interest  in  the  company  and  thereby 
protect  his  contingent  rights,  or  to  allow  them  to  lapse  by 
ceasing  to  be  a  member.  He  also  knows,  or  ought  to  know, 
that  in  case  of  his  interest  so  lapsing  it  will  inure  to  the 
benefit  of  those  associated  with  him  who  choose  to  retain  their 
memberships  and  those  who  come  after  him,  the  doors  of  the 
company  swinging  freely  to  let  in  new  members  and  to  let  old 
ones  out  according  to  choice,  those  at  any  moment  of  time 
being  then  and  then  only  the  owners  of  the  company  to  all 
intents  and  purposes  the  same  as  members  of  any  other  cor- 
poration. 

To  summarize  at  this  point:  The  members  of  the  German- 
town  Farmers'  Mutual  Insurance  Company  at  the  time  of 
the  proceedings  under  ch.  229,  Laws  of  1903,  to  supersede  it 
by  a  new  corporation,  denominated  the  Germantown  Insur- 
ance Company,  were  the  persons  then  having  unexpired  poli- 
cies in  the  former.  For  all  except  corporate  purposes  they 
were  the  beneficial  owners  of  its  assets.  In  case  of  its  being 
.wound  up  the  net  assets  constituted  a  fund  for  distribution 
between  the  members  according  to  their  respective  contribu- 
tions to  the  company's  treasury.  In  case  of  any  distribution 
of  ifs  surplus,  other  than  following  a  dissolution,  they  were 
entitled  to  so  participate.  The  surplus  in  excess  of  the  rea- 
sonable needs  of  the  corporation  was  a  proper  subject  for  dis- 
tribution at  any  time.    The  right  of  the  corporation  to  hold 
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its  property  in  harmony  with  that  situation,  and  the  rights 
of  the  members  to  have  the  same  so  held  and  administered, 
were  property  interests  resting  on  contractual  obligations  and 
so  within  the  guaranty  of  the  state  constitution  as  regards 
the  passage  of  laws  impairing  the  obligations  of  contract,  sec* 
12,  art.  I,  Const  of  Wis.,  and  that  of  the  national  constitu- 
tion as  regards  the  deprivation  of  property  without  due  proc- 
ess of  law,  or  denying  to  persons  the  equal  protection  of  the 
laws.  XlVth  Amend.  IT.  S.  Const  Due  process  of  law  does 
not  extend  to  the  taking  of  private  property  or  the  violation 
of  private  rights  for  private  ends.  The  act  of  the  legislature 
in  question,  in  terms  or  in  effect,  authorizes  the  appropriation 
of  the  property  of  one  private  corporation  and  the  equitable 
interests  therein  of  the  members  thereof  to  the  use  of  another 
private  corporation  and  of  its  members  in  violation  of  the  cor- 
porate charter  rights  of  the  former  corporation,  and  in  defi- 
ance of  the  wishes  of  such  of  its  members  as  do  not  choose  to 
consent  thereto.  The  proposition  affirmed  by  counsel  for  re- 
spondents, stated  at  the  outset  in  the  opinion,  must,  therefore, 
be  answered  in  the  negative.  The  act  of  the  legislature, 
ch.  229,  Laws  of  1903,  is  unconstitutional  and  void  and  fur- 
nishes no  justification  for  the  acts  complained  of.  To  that  ex- 
tent the  complaint  states  a  good  cause  of  action  and  should 
have  been  sustained. 

All  cases  and  the  authorities,  generally,  so  far  as  we  can 
discover,  not  excepting  the  one  to  be  presently  specially  men- 
tioned, upon  which  counsel  for  respondents  mainly  rely,  are 
in  substantial  harmony  as  regards  members  of  a  corporation 
of  the  sort  under  discussion  being  the  owners  of  the  corporate 
property,  subject  to  the  corporate  purposes,  in  the  absence  of 
some  charter  provision  to  the  contrary,  as  we  have  held.  If 
there  was  want  of  harmony  as  to  who  are  to  be  deemed  mem- 
bers of  a  corporation  of  the  kind  in  hand,  in  the  absence  of 
a  charter  provision  on  the  subject,  it  would  not  be  material  in 
this  case  since  the  charter  here  expressly  provides  that  only 
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the  holders  of  unexpired  policies  can  be  deemed  to  be  mem- 
bers. 

We  have  thought  best  to  proceed  to  this  point  without  re- 
ferring to  the  decision  most  confidently  relied  upon  by  coun- 
sel for  respondents, — Orobe  v.  Erie  Co.  Mut.  Ins.  Co.  24 
Misc.  462,  53  K  Y.  Supp.  628,  affirmed  39  App.  Div.  183, 
57  1ST.  Y.  Supp.  290,  or  the  one  on  which  with  equal  con- 
fidence counsel  for  appellant  rely, — Schwwrzwaelder  v.  Ger- 
man Mvt.  F.  Ins.  Co.  59  N.  J.  Eq.  589,  44  Atl.  769,  because 
the  former,  when  rightly  understood  on  the  main  point, — 
that  as  to  the  validity  of  legislation  providing  for  the  trans-, 
f  er  of  the  property  of  one  corporation  to  another  and  the  sub- 
stitution of  the  latter  for  the  former  without  the  consent  of 
all  of  the  members  of  the  old  corporation, — is  entirely  inap- 
plicable to  the  case  before  us  from  the  attitude  of  respondents, 
and  is  in  harmony  with  the  case  relied  upon  by  appellant,  as 
we  shall  see,  and  both  bear  on  the  question  yet  to  be  treated 
of,  whether  if  the  appellant  has  a  ground  of  complaint  he  in- 
voked the  proper  remedy. 

Before  proceeding  to  the  next  point  we  will  state  briefly 
our  view  of  the  above  cited  New  York  case  on  the  main  ques- 
tion. The  court  there  met  this  situation:  The  insurance 
company  sought  to  be  superseded  was  formed  in  1874  under 
a  general  law.  There  was  a  re-organization  law  then  in  force 
substantially  like  the  one  here,  except  that  it  treated  all  pol- 
icy-holders of  any  mutual  company  sought  to  be  superseded, 
at  the  time  of  the  re-organization  proceedings,  owners  of  the 
company  as  regards  the.  right  to  take  the  entire  stock  in  the 
new  corporation.  In  shorty  it  contemplated  the  substitution 
of  one  corporation  for  another  without  any  change  of  mem- 
bership, except  at  the  option  of  the  members  of  the  old  corpo- 
ration. When  the  subject  of  dispute  was  organized  there  was 
a  system  of  laws  on  the  statute  books,  originating  as  early  as 
1853  and  continued  to  and  inclusive  of  the  re-organization 
proceedings,  authorizing  any  mutualt  insurance  company  by 
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consent  of  two  thirds  of  its  members  to  re-organize  on  the 
stock  plan.  The  law  in  that  regard,  as  the  court  held,  be- 
-came,  by  implication,  at  the  creation  of  the  charter  of  the 
corporation  sought  to  be  superseded  a  part  of  such  charter. 
The  court  said  that  every  person  who  participated  in  the  re- 
organization knew  of  the  fact,  or  ought  to  have  known  of  it, 
and  that  by  joining  the  company  he  impliedly  agreed  to  sub- 
mit to  a  re-organization  of  it  at  any  time  in  the  future  when- 
ever the  requisite  two  thirds  of  its  members  so  desired  and  the 
legal  requirements  in  the  matter  were  complied  with.  The 
result  was  that  the  re-organization  was  sustained  solely  on 
the  ground  that  the  re-organization  proceedings  were  in  har- 
mony with  the  charter  of  the  corporation  sought  to  be  super- 
ceded. That,  as  it  will  be  observed,  is  in  perfect  harmony 
with  the  decisions  as  regards  laws  authorizing  the  turning  of 
voluntary  organization  into  corporate  entities.  We  have  just 
held,  Spiritual  and  P.  Temple  v.  Vincent,  ante,  p.  93,  105 
N.  W.  1026,  that  such  re-organization  law  as  to  corporations 
antedating  its  passage  cannot  disturb  their  property  rights. 
That  is  in  harmony  with  authorities  generally.  Schiller 
Comnumdery  v.  Jaennichen,  116  Mich.  129,  74  N.  W.  458. 
The  difficulty  with  the  position  of  counsel  for  respondents, 
as  regards  the  New  York  case,  is  this :  There  was  a  re-organi- 
sation act  preceding  the  corporate  charter  and  was  in  effect  a 
part  of  it,  while  here  the  re-organization  act  came  after  the 
-charter,  and,  therefore,  if  given  effect,  is  a  modification  of  it 
interfering  with  vested  property  rights.  The  vital  part  is  not 
the  change  of  the  charter  but  the  confiscation,  so  to  speak,  of 
the  corporate  property.  Inferentially  the  New  York  court 
held  that  in  the  circumstances  we  have  here  the  re-organiza- 
tion law  could  not  be  sustained. 

Turning  to  the  New  Jersey  case,  upon  which  counsel  for 
appellant  rely,  the  situation  before  the  court  was  precisely  like 
that  here.  There  was  no  provision,  express  or  implied,  in 
*he  charter  of  the  corporation  sought  to  be  superseded  author- 
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izing  a  re-organization  without  the  consent  of  all  its  members,, 
or  at  all  The  re-organization  act,  the  same  as  here,  came 
subsequent  to  the  corporate  charter.  The  corporation  was- 
formed  in  1893.  The  plaintiff  became  a  member  thereof  in 
1898.  The  re-organization  act  was  passed  in  1899.  The- 
court  held  that  such  act,  as  regards  authorizing  a  new  corpo- 
ration to  supersede  the  old  one  contrary  to  the  wishes  of  any* 
member  of  the  old  one,  was  unconstitutional.  Thus  it  will  be 
seen  that  both  cases  are  in  harmony.  Both  condemn  the  act 
in  question. 

On  the  subject  of  whether  plaintiff  has  a  cause  of  action, 
in  equity  the  point  is  made,  in  addition  to  those  heretofore 
discussed,  that  the  complaint,  in  effect,  admits  the  incorpora- 
tion of  the  stock  company;  that  therefore  it  became  vested 
with  the  property  of  the  old  organization,  and,  there  being 
no  allegation  that  the  new  company  is  not  ready,  willing,  and 
able  to  pay  all  the  liabilities  of  the  old  company,  the  latter 
could  not  maintain  this  action,  therefore  plaintiff  cannot. 
The  complaint,  as  we  understand  it,  makes  no  admission  that 
the  new  company  is  vested  with  the  title  to  the  assets  of  the 
Germantown  Farmers'  Mutual  Insurance  Company.  It  ad- 
mits that  it  has  manual  possession  thereof,  but  charges  that 
the  legal  title  and  right  of  possession  is  in  the  mutual  com- 
pany. It  further  alleges  that  the  officers  of  the  latter  are  so- 
concerned  in  the  commission  of  the  wrong  that  there  is  no» 
reasonable  ground  to  expect  that  they  will  efficiently  assert  its 
rights.  That  makes  a  clear  case  for  the  plaintiff,  since  he  is 
pecuniarily  interested  in  the  protection  of  the  old  company's 
rights,  to  invoke  equity  to  enforce  its  cause  of  action.  Whether 
the  right  of  the  mutual  company  is  legal  or  equitable  makes 
no  difference  as  regards  the  rights  of  the  appellant  to  invoke 
equity.  That  field  of  judicial  activity  only  is  open  to  him. 
One  of  the  most  common  and  important  subjects  of  equity 
jurisdiction  is  the  protection  of  equitable  rights  formed  on 
legal  or  equitable  rights  of  corporations,  public  or  private,. 
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when  those  who  should  resort  to  judicial  remedies  to  con- 
serve  the  same  will  not  do  so.  Land,  L.  &  L.  Co.  v.  Mclrir 
tyre,  100  Wis.  245,  256,  75  BT.  W.  964;  Kircher  v.  Peter- 
son, 117  Wis.  68,  93  N.  W.  813;  Balch  v.  Beach,  119  Wis. 
77,  95  K  W.  132. 

The  doctrine  of  the  New  York  court,  cited  to  our  attention 
from  Orobe  v.  Erie  Co.  Mut.  Ins.  Co.  39  App.  Div.  183,  57 
N.  Y.  Supp.  290,  that  "the  unascertained  interest  of  a  mere 
member  of  a  corporation  is  not  of  sufficient  significance  to 
challenge  attention  of  a  court  of  equity  to  protect  it.  To  per- 
mit corporations  to  be  managed  by  suits  in  equity,  instituted 
in  the  interests  of  persons  holding  such  indefinite  rights, 
would  produce  intolerable  confusion  and  end  substantially  in  . 
the  destruction  of  such  enterprises/*  has  no  place  here.  We 
had  occasion  to  examine  it  at  some  length  in  Land,  L.  &  L. 
Co.  v.  Mclntyre,  supra,.  It  is  entirely  inconsistent,  as  it 
seems,  with  the  real  functions  of  equity  jurisdiction.  The 
idea  that  a  member  of  a  corporation  pecuniarily  interested  in 
the  vindication  or  prevention  of  some  wrong  to  it,  which  it 
has  not  capacity  to  do  for  itself  because  of  the  attitude  of  un- 
faithful officers,  cannot  in  behalf  of  himself  and  others  sim- 
ilarly interested  apply  successfully  at  the  door  of  equity  be- 
cause his  interest  as  a  single  member  is  small,  is  unworthy  to- 
be  entertained.  It  has  not  found  and  cannot  find  any  favor 
here.  There  is  no  such  reproach  upon  our  judicial  system. 
The  jurisdictions  are  exceptional  where  the  rule  is  not  recog- 
nized and  broadly  applied  that  where  a  cause  of  action  exists 
in  favor  of  a  corporation  and  its  governing  body  refuses  to 
enforce  it,  any  member  thereof  may  do  so,  suing  in  equity  in 
behalf  of  himself  and  others.  The  direct  injury  to  the  cor- 
poration is  the  primary  end,  in  such  action,  to  be  remedied. 
It  may  be  very  large  and  the  interest  of  the  active  instrument 
in  conserving  it  may  be  very  small.  The  former  is  the  sig- 
nificant end,  the  latter  is  sufficient  for  the  case  so  long  as  it 
is  appreciable  as  a  property  interest.     4  Thompson,  Corp- 
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§  4479.  Ip.  Schwarzwaelder  v.  German  Mut.  F.  Ins.  Co.  59 
N.  J.  Eq.  589,  44  Atl.  769,  under  such  conditions  as  we  have 
here,  equity  jurisdiction  at  the  suit  of  a  single  policy-holder 
enjoined  the  re-organization  proceedings  upon  the  ground 
that  the  threatened  injury  to  him  was  irreparable.  The  court 
held  that  the  re-organization  could  not  proceed  against  the 
protest  of  a  single  member,  and  that  as  neither  the  common 
law  nor  statute  offered  any  adequate  legal  remedy  for  such  a 
deprivation  of  property  the  matter  was  within  one  of  the  well 
Tecognized  heads  of  equity  jurisprudence. 

The  point  is  made  that  the  complaint  alleges  that  the  Ger- 
mantown  Insurance  Company  is  a  corporation  organized  un- 
der the  provisions  of  ch.  89,  Stats.  1898,  and  ch.  229,  Laws 
of  1903,  and  that  such  being  the  case  it  must  necessarily,  as 
a  de  facto  corporation  at  least,  be  the  owner  of  the  assets  of 
the  old  corporation  and  beyond  the  reach  of  any  but  direct 
proceedings  at  the  suit  of  the  state  to  inquire  into  its  right  in 
the  matter.  True,  the  complaint  so  alleges,  but  the  allegation 
must  be  construed  in  the  light  of  the  whole  pleading.  It  can 
mean  no  more  than  that  everything  was  done,  which  it  was 
-competent  to  do  under  the  laws  referred  to,  to  make  the  Ger- 
mantown  Insurance  Company  a  corporation.  The  whole 
gravamen  of  the  pleading  is  that  the  law  of  1903  offends 
against  the  constitution  and  therefore  everything  done  Tinder 
it  is  void.  The  complaint  states:  "The  individual  defend- 
ants with  divers  other  persons  combined  and  confederated  for 
the  unlawful  purpose"  of  depriving  the  Germantown  Farm- 
ers' Mutual  Insurance  Company  of  its  property  "and  there- 
fore caused  to  be  organized  the  above  named  defendant,  Ger- 
mantown Insurance  Company,  and  thereafter  undertook  to 
Te-incorporate  said  Germantown  Farmers'  Mutual  Insurance 
Company  into  a  stock  corporation  under  the  name  of  the  Ger- 
mantown Insurance  Company,  and  vmdertoolc"  to  transfer  the 
property  of  the  old  company  to  the  Germantown  Insurance 
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Company,  and  through  the  acts  of  such  individual  defend- 
ants the  latter  company  converted  the  property  of  the  old  cor- 
poration to  its  own  use.  While  it  speaks  of  the  new  creation 
as  a  corporation  it  pleads  the  underlying  fact, — the  fact 
that  the  proceedings  to  incorporate  it  are  such  only  as  the  re- 
organization act,  in  terms,  authorized.  Whatever  there  is  in 
the  complaint,  suggesting  in  terms  that  the  legal  effect  of  such 
acts  was  to  create  even  a  de  facto  corporation,  is  contrary  to 
the  whole  spirit  and  obvious  intent  of  the  pleading  and  in 
any  event  cannot  ctotrol  contrary  to  the  law  governing  the 
matter.  The  law  of  1903  being  unconstitutional,  as  we  hold 
it  to  be,  and  being*  the  inducing  feature  of  the  legislative 
scheme  under  which  the  re-organization  occurred,  the  whole 
must  fall  together.  That  is,  the  general  statute  as  regards 
the  incorporation  of  mutual  insurance  companies  must  be 
deemed  to  have  been  incorporated  in  the  act  of  1903  for  a 
complete  scheme  of  re-incorporation  of  mutual  insurance  com- 
panies. Clearly  the  legislature  would  not  have  used  the  gen- 
eral law  for  the  incorporation  of  insurance  companies  as  a 
means  of  turning  existing  mutual  into  stock  companies  as  it 
did  without  the  enabling  act  of  1903.  That  law  must  be 
deemed  the  inducing  provision  and  so  the  whole  scheme  falls 
under  constitutional  limitations.  Slcuuson  v.  Racine,  13  Wis. 
898;  State  ex  rel.  Walsh  v.  Dou&rrum,  28  Wis.  541;  State  ex 
rel.  La  VaUe  v.  Swuk  Co.  62  Wis.  376,  22  N.  W.  572;  Oilr 
bert-Arnold  L.  Co.  v.  Superior,  91  Wis.  353,  64  N.  W.  999. 
The  foregoing  results  in  the  respondent  company  having- 
no  basis  for  corporate  existence  but  the  unconstitutional  lawr 
whifch  is  not  sufficient  to  support  even  a  de  facto  corporation. 
The  latter  can  exist  only  where  there  is  a  "valid  law  under 
which  the  corporation  might  have  been  created  de  jure.  It 
is  in  the  latter  situation  that  the  existence  of  a  corporation 
^an  only  be  inquired  into  by  a  direct  action  in  the  name  of 
the  state.    Evenson  v.  Ellingson,  67  Wis.  634,  646,  31  K  W. 
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342 ;  In  re  Incorporation  of  North  Milwaukee,  93  Wis.  616, 
67  K  W.  1033 ;  Oilkey  v.  How,  105  Wis.  41,  81  N.  W.  120 ; 
Winneeorme  v.  Winneconne,  111  Wis.  10, 12,  86  N.  W.  589 ; 
Methodist  E.  U.  Church  v.  Pickett,  19  N.  Y.  482 ;  Vanneman 
v.  Young,  52  N.  J.  Law,  403,  20  Ad.  53. 

It  is  proper  and  perhaps  best  to  obeerre,  in  passing,  that 
upon  the  facts  alleged  the  title  to  the  business  and  assets  for- 
merly possessed  by  the  Germantown  Farmers'  Mutual  Insur- 
ance Company  is  still  in  such  company  entirely  unimpaired 
by  the  re-organization  law  and  the  acts  which  occurred  under 
it.  The  business  conducted  by  its  pretended  successor,  the 
Germantown  Insurance  Company,  must  be  regarded  as  a 
mere  continuation  of  its  business  with  all  that  such  situation 
means. 

If  it  were  a  fact  in  the  case  before  us  that  the  Germantown 
Insurance  Company  was  a  valid  corporation,  it  would  make 
no  difference  with  plaintiffs  cause  of  action  if  the  fact  re- 
mained that  it  had  obtained  wrongful  possession  of  the  assets 
of  the  Farmers'  Company  and  the  officers  of  the  latter  would 
not  take  the  proper  steps  to  remedy  the  mischief.  This  is 
not  an  action  necessarily  depending  on  whether  the  wrong- 
doer was  a  valid  corporation  or  not  It  is  not  an  action  to 
inquire  into  corporate  existence.  It  is  one  to  recover  into 
the  possession  of  the  Germantown  Farmers'  Mutual  Insur- 
ance Company  its  property  in  specie,  or  the  equivalent  there- 
of, which  has  been,  as  is  alleged,  wrongfully  taken  from  it. 
That  might  be  accomplished  whether  the  new  company  was 
or  was  not  a  corporation  de  jure  or  de  facto.  It  is  only  a 
mere  incident  of  the  action  that  it  is  held  to  be  neither. 

Some  other  questions  of  minor  importance  are  discussed 
in  the  briefs  of  counsel.  They  are  included,  it  is  thought,  in 
those  heretofore  treated,  or  are  rendered  immaterial  by  what 
has  been  said.  The  discussion  of  the  ground  of  demurrer 
that  the  complaint  is  insufficient  to  state  a  cause  of  action,  to 
which  this  opinion  has  been  mainly  directed,  really  covers 
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the  charge  of  want  of  jurisdiction  and  want  of  capacity  to  sue. 
The  cause  of  action  of  the  Farmers'  Company  is  grounded  on 
the  wrongful  conduct  of  the  individual  defendants,  which 
was  made  fruitful  by  means  of  the  unconstitutional  law  under 
which  the  new  company  was  organized,  in  that  it  resulted  in 
depriving  the  Farmers'  Company  of  its  property.  The  cause 
of  action  of  appellant,  standing  for  himself  and  others,  is 
grounded  on  his  pecuniary  interest  in  the  enforcement  of 
the  rights  of  his  company.  His  right  is  equitable,  and  his 
remedy  necessarily  so.  On  that  account,  and  since  there  is 
no  legal  remedy  for  him,  the  indirect  injury  is  of  sufficient 
and  substantial  character  to  be  a  proper  subject  for  redress. 
The  jurisdiction  of  the  subject  matter  is  grounded  on  the 
necessary  uses  of  equity,  and  the  insufficient  basis  for  the  cor- 
porate existence  of  the  new  organization,  if  that  were  a  neces- 
sary fact  Plaintiff's  legal  capacity  to  sue  is  based  on  the 
foregoing  situation  and  the  fact  that  without  such  capacity 
the  wrong  complained  of  would  go  unredressed,  the  attitude 
of  those  who  only  could  directly  act  for  the  Farmers'  Com- 
pany being  hostile  to  such  action.  The  challenge  to  the  ju- 
risdiction of  the  person  and  to  improper  joinder  of  causes  of 
action  appears  not  to  be  pressed  here,  and  to  be  so  obviously 
without  merit  as  not  to  require  more  than  this  passing  men- 
tion. 

We  apprehend  that  we  have  sufficiently  covered  the  whole 
subject  presented  for  consideration  as  to  render  it  useless  to 
proceed  further. 

By  the  Court. — The  order  appealed  from  is  reversed. 

Respondents  moved  for  a  rehearing. 

Lewis  &  Roach,  attorneys,  and  Quarles,  Spence  &  Quarles, 
of  counsel,  for  the  appellant 

Sawyer  &  Sawyer  and  0.  A.  Kuechenmeieter,  for  the  re- 
spondents. 
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The  following  opinion  was  filed  March  20,  1906 : 

Mabshaix,  J.  All  points  suggested  to  secure  a  modifica- 
tion of  the  former  decision  have  received  due  attention.  The 
Argument  in  favor  of  the  motion  in. that  regard  is  significantly 
headed  "Explanatory."  Why  counsel  regarded  an  explana- 
tion of  their  position  necessary  is  not  perceived.  Counsel 
are  always  presumed  here  to  present  in  good  faith  the  cause 
of  their  client  as  they  find  it  They  are  not  supposed,  in  any 
case,  to  be  otherwise  concerned.  It  was  not  thought  here, 
prior  to  the  explanation,  that  the  situation  was  different  in 
this  instance  than  commonly.  Any  case  after,  presentation 
here  must  necessarily  be  disposed  of  as  it  seems  to  deserve. 
If  it  is  a  bad  one,  such  disposition  is  liable  to  indicate  that 
character  with  more  or  less  clearness,  yet  without  any  reflec- 
tion whatever  on  counsel  for  merely  having  performed  pro- 
fessional duties,  giving  the  best  reasons  occurring  to  them, 
after  a  diligent  study  of  the  subject,  and  referring  to  authori- 
ties within  their  reach,  by  them  supposed  to  apply,  to  aid  the 
court  We  may  well  credit  counsel  for  respondents  with  hav- 
ing distinguished  themselves  in  that  regard.  They  proba- 
bly called  to  our  attention,  and  in  a  helpful  manner,  every 
feature  of  the  law  of  1903  affecting  favorably  its  validity. 
With  like  probability  they  invoked  every  legal  principle  bear- 
ing' upon  the  matter,  citing  an  array  of  authority  for  exami- 
nation, evincing  the  most  commendable  industry.  The  case 
of  respondents  did  not  suffer  for. want  of  any  aid  counsel 
could  have  afforded  the  court. 

What  is  said  in  the  discussion  in  support  of  a  decision  is 
directed  wholly  to  the  case  as  it  appears.  That  is  treated 
in  a  wholly  impersonal  way.  It  may  reflect  on  the  party  re- 
sponsible for  the  situation,  but  not  on  the  attorney  who 
merely  performs  his  professional  duty.  It  does  not  seem,  here, 
that  any  explanation  whatever  was  required  from  counsel 
who  so  ably  presented  the  case  at  the  bar,  or  the  other  distin- 
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guished  counsel  who  was  absent,  both  of  whom  are  held  in  the 
highest  regard. 

What  was  formerly  said  as  to  that  part  of  the  decision 
holding  that  the  so-called  re-organized  company  is  not  even  a 
de  facto  corporation  was  grounded  upon  very  familiar  prin- 
ciples. The  result  was  inevitable.  It  cannot  be  changed. 
If  it  were  true  that  the  decision  in  that  regard  will  result  in 
the  hardships  suggested,  as  to  leaving  a  large  number  of  policy 
contracts  in  a  state  of  uncertain  validity,  and  a  large  amount 
of  securities,  taken  in  the  name  of  the  new  organization,  with 
an  uncertain  status,  it  would  not  change  the  law.  If  one  un- 
lawfully takes  the  money  of  another  and  loans  it  to  a  third 
person  presumed  to  know  the  facts,  it  is  hardly  a  good  answer 
to  a  claim  for  restoration  that  the  vindication  of  the  right  of 
such  other  will  embarrass  the  wrongdoer  and  those  who  have 
dealt  with  him,  on  account  of  the  former  having  confused  his 
money  with  that  of  such  other  and  loaned  the  two  in  combi- 
nation to  the  third  person. 

It  is  thought  that  the  former  opinion  renders  it  plain  that 
the  business  of  the  so-called  new  corporation  was  in  effect  a 
mere  continuance  of  that  of  the  Farmers'  Company  under  a 
somewhat  new  name.  The  so-called  new  policy-holders,  and 
the  so-called  old  policy-holders  whose  contracts  have  not  ex- 
pired, are  policy-holders  with  equal  standing  in  the  German- 
town  Farmers'  Mutual  Insurance  Company.  The  last  offi- 
cers elected  of  such  company  are  still  its  officers  and  will  nec- 
essarily continue  to  be  such  until  their  successors  shall  have 
been  duly  elected  and  qualified  according  to  the  charter.  What- 
ever titles  there  are  outstanding  as  to  tangible  or  intangible 
things,  belonging  to  the  Farmers'  Company,  are  held  merely 
in  trust  therefor  by  the  collection  of  individuals  who  have  as- 
sumed another  name.  The  whole  beneficial  interest  in  such 
properly  is  in  the  Farmers'  Company.  It  has  a  right  to  be 
immediately  clothed  with  the  legal  title  thereto,  so  far  as  it 
is  not  possessed  thereof,  and  to  that  extent  the  trustees  of  the 
Vol.  127  —  29 
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same  are  fully  competent,  without  delay,  to  make  the  proper 
conveyance.  Facing  the  situation  just  as  it  is,  without 
thought  of  how  to  avoid  the  effect,  it  is  not  perceived  why 
there  is  any  physical  or  legal  difficulty  in  promptly  restoring 
the  former  situation,  preserving  reasonably  the  equities  of 
the  promoters  of  the  new  enterprise  growing  out  of  their 
money  having  been  paid  into  the  common  fund  for  so-called 
stock. 

We  note  what  counsel  say  as  to  persons  holding  policies 
issued  in  the  name  of  the  so-called  new  company  not  having 
participated  in,  and  so  perhaps  not  being  bound  by,  the  ad- 
judication that  such  company  is  not  a  corporation  in  any 
sense  and  may  hold  it  to  be  otherwise  on  the  doctrine  of  es- 
toppel. We  are  not  unmindful  of  the  rule  in  that  regard  and 
that  in  some  circumstances  it  extends  beyond  corporations 
de  facto  and  includes  such  cases  as  that  of  a  collection  of  per- 
sons falsely  assuming  to  be  a  corporation,  when  there  is  no 
semblance  of  corporate  existence.  Citizens9  Bank  v.  Jones, 
117  Wis.  446,  94  N.  W.  329 ;  Clausen  v.  Head,  110  Wis.  405, 
S5  N.  W.  1028.  It  does  not  apply,  however,  where  the  parties 
knew,  or  ought  to  have  known,  the  true  situation,  for  then 
the  essential  element,  the  reasonable  belief  in  the  corporate 
•existence  and  reasonable  reliance  thereon,  does  not  exist.  Here 
all  parties  must  be  presumed,  conclusively,  to  have  known  that 
the  ostensible  corporation  was  not  a  corporation  at  all,  but  was 
a  mere  usurping  representative  of  the  Farmers'  Company. 

So  it  will  be  found,  by  looking  at  the  matter  rightly,  that 
the  supposed  difficulties  in  the  way  of  a  restoration  of  the 
rightful  condition  of  things  as  to  the  Farmers'  Company,  are 
but  spectres:  merely  contemplated,  they  may  grow:  ap- 
proached with  one  purpose,  they  will  merely  recede:  ap- 
proached with  a  firm  determination  to  accept  the  inevitable 
situation,  they  will  disappear  as  the  dew  before  the  morning 
sun. 

By  the  Court. — The  motion  is  denied. 
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January  SO— March  20,  1906. 

Pleading*:  Inconsistent  defenses:  Joinder:  Patents  and  patent  rights: 
State  regulation:  Statutes:  Constitutional  law:  Evidence:  Hear- 
say: Prejudicial  error:  Fraudulent  representations:  Officers  of 
corporations:  Witnesses:  Competency:  Depositions:  Trial:  Pro- 
duction of  testimony:  Discretion:  Special  verdict:  Form:  Instruc- 
tions to  jury. 

1.  Under  sec.  2667,  Stats.  1898,  a  defendant  may  plead  aa  many  de- 

fenses and  counterclaims  as  he  may  have,  even  though  they  are 
based  on  Inconsistent  legal  theories,  and  hence  he  may  join  a 
defense  of  fraud  for  which  rescission  is  sought  and  a  counter- 
claim for  payments  made,  with  a  counterclaim  for  breaches  of 
the  same  contract 

2.  Ch.  438,  Laws  of  1903,  amending  ch.  268,  Laws  of  1901  (requiring 

all  promissory  notes  or  other  evidence  of  indebtedness,  taken  or 
given  for  any  patent,  patent  right,  or  Interest  therein,  to  have 
written  or  printed  thereon  in  red  ink  the  words:  "The  consid- 
eration for  this  note  is  the  sale  of  a  .  .  •  patent,  patent  right 
...  or  interest  therein,"  prescribing  a  penalty  for  failure  so 
to  do,  and  making  such  note  or  other  evidence  of  indebtedness 
non negotiable),  is  an  invasion  of  sec.  4898,  R.  S.  of  U.  S.,  and 
unconstitutional  and  void  because  in  conflict  with  sec.  8,  art  I, 
Const,  of  U.  S. 

3.  In  an  action  on  a  note  given  for  the  purchase  of  a  patent  right, 

one  defense  was  that  defendant  was  induced  to  give  the  note  by 
the  false  and  fraudulent  representations  of  plaintiff.  The 
special  verdict,  as  originally  submitted  to  the  Jury,  contained 
the  question:  "Did  the  defendant,  at  the  time  he  talked  with 
Mr.  R.  [one  of  plaintiff's  officers]  relative  to  an  extension  of  the 
time  of  payment  of  the  note,  have  knowledge  of  all  facts  and 
circumstances  which  he  now  claims  to  know?"  which,  before  ' 
rendition  of  the  verdict,  was  withdrawn  from  the  Jury.  The 
evidence,  stated  in  the  opinion,  was  not  undisputed.  Held,  that 
the  court's  ruling  was  error. 

4.  In  an  action  on  a  note  given  for  a  patent  right,  in  which  the 

defendant  pleaded  as  a  defense  the  false  and  fraudulent  repre- 
sentations of  the  plaintiff  Inducing  the  purchase  of  the  patent 
right,  statements  made  on  the  part  of  plaintiff  to  other  persons, 
not  in  the  presence  or  hearing  of  defendant,  some  of  them  long 
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after  the  execution  of  the  note,  are  not  admissible  to  prove  bad 
faith  and  an  actual  intent  to  deceive  on  the  part  of  the  plaintiff. 

5.  Newspaper  articles,  circulars,  pamphlets,  etc.,   many  of  them 

never  seen  by  defendant,  and  some  of  them  not  in  print  until 
after  the  making  of  the  note,  are  likewise  inadmissible. 

6.  The  admission  of  evidence  of  similar  transactions  between  plaint- 

iff and  other  persons  in  ho  way  involved  in  the  litigation,  of* 
fered  to  show  fraudulent  intent,  is  prejudicial  error. 

7.  Representations,  to  be  fraudulent,  must  relate  to  a  present  or 

past  state  of  facts. 

8.  Relief  as  for  deceit  cannot  be  obtained  for  nonperformance  of  a 

promise  looking  to  the  future. 

9.  A  mere  expression  of  opinion  or  belief  as  to  the  value  or  quan- 

tity of  an  article  sold,  If  so  intended  and  understood,  is  not  a 
representation  of  a  fact,  and,  though  false,  does  not  amount  to 
fraud. 

10.  Whenever  there  is  doubt  as  to  whether  a  statement  is  a  mere  ex- 

pression of  an  opinion  or  a  statement  of  fact  the  question  must 
be  determined  by  the  jury  or  court 

11.  False  representations,  to  be  actionable,  must  be  relied  upon  by 

the  purchaser,  and  be  of  such  character  and  made  under  such 
circumstances  as  to  justify  the  purchaser  in  relying  upon  them. 

12.  The  president,  secretary,  or  other  principal  officer  of  a  corpora- 

tion is,  in  effect,  a  party  to  the  action,  and  his  examination 
taken  under  sec.  4096,  Stats.  1898,  so  far  as  competent,  is  inde- 
pendent evidence  in  the  case,  notwithstanding  his  presence  in 
court.    It  is  otherwise,  in  the  case  of  an  employee. 

13.  No  abuse  of  discretion  in  rejection  of  testimony  can  be  predicated 

on  the  limiting  of  the  respective  parties  to  fifteen  witnesses  on 
the  question  of  the  utility  of  a  device  covered  by  a  patent  * 

14.  It  is  contrary  to  the  spirit  of  the  statute  governing  special  ver- 

dicts for  the  court  to  submit  several  questions  together,  and 
instruct  the  jury  that  they  are  so  submitted  because  the  in- 
structions given  applied  equally  to  each,  and  then  submit  the 
same  number  of  other  questions,  each  of  which  was  dependent 
upon  the  answer  to  one  of  such  first  questions. 

15.  In  an  action  on  a  note  given  for  a  patent  right  one  question  sub- 

mitted as  part  of  the  special  verdict  was  whether,  at  the  time 
of  giving  the  note,  the  patented  device  had  any  practical  utility 
for  the  purposes  for  which  it  was  patented,  and  an  instruction 
on  that  subject,  that  the  jury  must  confine  their  "inquiry  to  the 
purposes  named  in  the  patent  and  those  only,"  without  stating 
the  full  purpose  of  the  patent,  is  held  misleading,  although  the 
jury  were  allowed  to  take  the  patent  to  their  room  and  construe 
It  for  themselves. 


20]  JANUARY  TERM,  1906.  453 

J.  H.  Clark  Co.  v.  Rice,  127  Wis.  451. 

16.  In  such  case  it  was  error  to  refuse  to  instruct  the  jury  that  they 

must  answer  such  question  "Yes,"  unless  it  was  established 
that  the  device  was  of  no  practical  value;  that  if  the  device  was 
of  any  practical  utility  then  they  should  answer  the  question 
in  the  affirmative. 

17.  In  an  action  on  a  note  given  for  a  patent  right  it  was  alleged 

that  the  patent  was  of  no  utility  and  that  the  plaintiff  induced 
the  defendant  .to  give  the  note  by  false  and  fraudulent  repre- 
sentations, and  it  was  held  error  to  refuse  a  requested  instruc- 
tion to  the  effect  that  if  defendant  had  full  opportunity  to  in- 
vestigate the  operation  of  the  device,  and  there  was  no  conceal- 
ment or  fraud  on  the  part  of  the  plaintiff,  then  it  became  the 
duty  of  the  defendant  to  investigate  and  form  his  own  opinion 
as  to  the  value  and  utility  of  the  patented  device,  and  that  he 
could  not  rely  upon  mere  expression  of  opinion  made  by  the 
officers  and  agents  of  plaintiff. 

Appeal  from  a  judgment  of  the  circuit  court  for  Colum- 
bia county :  B.  F.  Dottwiddie,  Judge.    Reversed. 

It  appears  from  the  record  and  is  undisputed  that  the 
plaintiff  and  the  defendant  entered  into  a  written  agreement 
dated  November  30,  1903,  wherein  and  whereby  the  plaintiff 
made,  constituted,  and  appointed  the  defendant  its  agent  in 
and  for  Ramsey  county,  Minnesota,  for  the  sole  purpose  of 
selling,  vending,  and  putting  within  said  county  the  fuel- 
saving  device  of  the  plaintiff  and  by  it  manufactured,  owned, 
and  controlled  by  letters  patent  of  the  United  States,  and  of 
recommending  and  selecting  subagents  for  the  plaintiff  in  and 
foT  any  county  of  the  United  States,  and  whereby  the  plaint- 
iff agreed  to  deliver  to  the  defendant  or  such  subagents  on 
board  cars  said  device  upon  payment  of  prices  therein  named, 
which  were  not  to  be  more  than  $10  for  each  furnace  attach- 
ment and  $7.50  for  each  stove  attachment.  Said  contract 
contained  numerous  other  agreements  not  necessary  here  to 
mention,  and  recited  that  the  same  was  made  in  consideration 
of  $1,500  to  the  plaintiff  in  hand  paid.  Such  payment  was 
made  by  the  defendant  giving  to  the  plaintiff  two  judgment 
notes,  each  for  $750  and  interest  Upon  the  note  falling 
due  June  1,  1904,  the  plaintiff  entered  judgment  against 
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the  defendant  for  the  amount  thereof,  with  interest  and  costs, 
June  28,  1904.  Upon  the  petition  verified  by  the  defendant 
July  6,  1904,  and  a  proposed  answer  verified  by  the  defend- 
ant on  the  same  day,  the  trial  court,  on  September  16,  1904, 
opened  such  judgment  and  allowed  the  defendant  to  answer 
and  defend  against  the  payment  of  said  note.  That  answer 
as  amended  alleged  three  defenses:  (1)  To  the  effect  that 
said  two  judgment  notes  were  obtained  by  the  plaintiff  from 
the  defendant  by  false  and  fraudulent  representations  and 
warranties  upon  which  the  defendant  relied;  (2)  that  there 
was  a  want  of  consideration  for  the  giving  of  said  notes; 
(3)  that  the  giving  of  said  notes  was  against  public  policy  in 
failing  to  comply  with  ch.  438,  Laws  of  1903.  Such  amended 
answer  also  alleged  two  counterclaims:  (1)  In  effect  reiter- 
ating the  facts  so  stated  by  way  of  defense,  and  alleging  that 
the  defendant  was  damaged  by  such  false  representations  and 
warranties  in  the  sum  of  $1,550 ;  and  (2)  in  effect  reiterating 
the  facts  so  stated  by  way  of  defense,  and  therein  tendering 
back  to  the  plaintiff  all  rights  and  interests  under  said  con- 
tract, and  thereby  electing  to  rescind  said  agreement  by  reason 
of  such  alleged  false  and  fraudulent  representations  and  war- 
ranties. The  plaintiff,  by  way  of  reply  to  the  first  counter- 
claim, among  other  things,  alleged  in  effect  that  after  the  note 
in  suit  became  due  the  defendant  requested  and  procured  from 
the  plaintiff  an  extension  of  the  time  for  the  payment  thereof 
with  knowledge  of  all  the  facts ;  that  the  contract  was  made 
by  defendant  after  he  had  investigated  the  merits  of  the  de- 
vice, and  then  ratified  by  him  with  full  knowledge  of  all  the 
facts ;  and  to  the  second  counterclaim  the  plaintiff  replied  to 
the  effect  that  the  plaintiff  did  not  own  the  other  note  and  had 
no  knowledge  of  the  ownership  of  the  same,  and  that  the  de- 
fendant requested  and  procured  an  extension  of  the  time  of 
payment  of  said  note  with  full  knowledge  of  all  the  facts. 

At  the  close  of  the  trial  the  jury  returned  a  special  verdict 
to  the  effect  (1)  that  the  patented  device  known  as  the  "Clark 
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Fuel  Saver"  did  not,  at  the  time  of  the  giving  of  the  note  in 
question,  have  any  practical  utility  for  the  purposes  for 
which  it  was  patented;  (2)  that  the  /.  JET.  Clark  Company, 
its  officers  or  agents,  before  the  giving  of  the  note  in  question 
did  represent  to  the  defendant  in  substance  that  said  Clark 
fuel  saver  was  a  practical  and  successful  device ;  (3)  that  such 
representation  was  false ;  (4)  that  the  /.  H.  Clark  Company, 
its  officers  or  agents,  did  represent  to  the  defendant  in  sub- 
stance that  said  device  could  be  successfully  used  upon  all 
stoves  and  furnaces  for  heating  purposes ;  (5)  that  such  repre- 
sentation was  false;  (6)  that  the  /.  H.  Clark  Compcmy,  its 
officers  or  agents,  before  the  giving  of  the  note  in  question  did 
represent  to  the  defendant  in  substance  that  said  fuel-saving 
device  could  be  used  successfully  with  all  kinds  of  fuel; 
(7)  that  such  representation  was  false;  (8)  that  the  J.  H. 
Clark  Company,  its  officers  or  agents,  before  the  giving  of  the 
note  in  question  did  represent  to  the  defendant  in  substance 
that  by  the  use  of  said  device  at  least  fifty  per  cent,  of  the  fuel 
would  be  saved  over  and  above  the  amount  required  to  pro- 
duce the  same  heat  without  the  use  of  said  device;  (9)  that 
such  representation  was  false ;  (10)  that  the  J.  H.  Clark  Com- 
pany, its  officers  or  agents,  before  the  giving  of  the  note  in 
question  did  represent  to  the  defendant  that  the  said  Clark 
fuel  saver  was  very  valuable;  (11)  that  such  representation 
was  false ;  (12)  that  the  /.  H.  Clark  Company,  its  officers  or 
agents,  before  the  giving  of  the  note  in  question  did  repre- 
sent to  the  defendant  that  said  plaintiff  had  thoroughly 
tested  said  device  and  that  such  tests  had  proved  all  that 
was  claimed  for  it;  (13)  that  such  representation  was  false; 
(14)  that  such  representation  or  representations  were  made 
to  the  defendant  for  the  purpose  of  inducing  him  to  enter 
into  said  contract  and  give  the  note  in  question;  (15)  that 
the  defendant,  in  giving  the  note  in  question,  did  rely  on  said 
representations ;  (16)  that  the  defendant  was  induced  by  said 
representations  to  give  the  note  in  question;  (18)  that  the 
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company's  officers  or  agents  making  such  representation  did 
know  or  ought  to  have  known  that  such  representations  were 
false;  (20)  that  the  defendant  did  expend  in  attempting  to 
sell  the  device  in  the  county  purchased  by  him  and  in  operat- 
ing the  same  the  sum  of  $50.  Thereupon  the  trial  court  made 
findings  of  fact  and  conclusions  of  law  to  the  effect  (1)  that 
the  plaintiff  was,  prior  to  November  30,  1903,  a  Wisconsin 
corporation  and  the  owner  of  said  letters  patent  of  the  device 
known  as  the  "Clark  Fuel  Saver,"  and  that  both  parties  were 
located  at  Portage;  (2)  that  the  plaintiff's  business  was  as 
therein  stated;  (3)  that  the  contract  between  the  parties  and 
the  notes  given  by  the  defendant  to  the  plaintiff  were  as  above 
stated;  (4)  that  by  the  agreement  made  and  the  transaction 
had  between  the  plaintiff  and  the  defendant  the  plaintiff  sold, 
transferred,  and  assigned  to  the  defendant  an  interest  in  a  pat- 
ent or  patent  right;  that  the  said  note  in  suit  and  the  other 
note  given  at  the  same  time  were  given  for  an  interest  in  a  pat- 
wit  or  patent  right;  that  neither  of  said  notes  had  written  or 
printed  thereon  in  red  ink  or  otherwise,  "The  consideration 
for  this  note  is  the  sale  of  a  patent  or  patent  right,  or  interest 
therein,"  nor  did  either  of  said  notes  have  thereon  in  red  ink 
or  otherwise  any  other  words  of  similar  import  or  meaning,  or 
any  words  indicating  what  the  consideration  of  said  notes 
really  was;  (5)  that  the  note  in  suit  matured  June  1,  1904; 
that  within  a  few  days  thereafter,  the  defendant  Rice  inquired 
of  one  of  the  plaintiff's  officers  as  to  whether  the  time  of 
payment  thereon  could  be  extended,  but  the  defendant  did 
not,  at  the  time  of  making  such  inquiry  or  at  any  other  time, 
promise  to  pay  said  note  or  any  part  thereof,  except  the  prom- 
ise made  in  and  by  the  note  itself;  that  the  defendant,  at  the 
time  he  made  such  inquiries,  did  not  have  full  knowledge  as 
to  all  the  facts  or  as  to  his  rights  in  the  premises.  Upon 
such  special  verdict  and  findings  and  conclusions  of  law,  and 
pursuant  to  the  order  of  the  trial  court,  it  was,  on  motion  of 
the  attorneys  for  the  defendant,  adjudged  that  the  complaint 
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in  this  action  be  and  the  same  was  thereby  dismissed,  with 
costs  and  disbursements  in  favor  of  the  defendant,  taxed  at 
$350.49,    From  that  judgment  the  plaintiff  appeals. 

Darnel  H.  Qrady,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  H.  E.  Andrews, 
attorney,  and  John  A.  Aylward  and  Rufus  B.  Smith,  of 
<5ounsel,  and  oral  argument  by  Mr.  Andrews  and  Mr.  Ayl- 
ward. 

Cassodat,  0.  J.  1.  Error  is  assigned  because  the  court 
refused  to  compel  the  defendant  to  elect  as  to  the  remedy 
upon  which  he  would  rely  under  the  pleadings.  The  statute 
authorized  the  defendant,  by  answer,  to  set  forth  "as  many 
defenses  and  counterclaims"  as  he  might  have,  "whether  they 
be  such  as  were  formerly  denominated  legal  or  equitable,  or 
both."  Stats.  1898,  sec  2657.  Under  this  section  it  has 
been  held  that  "a  defendant  may  plead  as  many  defenses  and 
counterclaims  as  he  may  have,  even  though  they  are  based 
upon  inconsistent  legal  theories.  With  a  defense  of  fraud 
for  which  he  seeks  a  rescission  of  the  contract  sued  on,  and  a 
counterclaim  for  payments  made  thereon,  the  defendant  may, 
therefore,  join  a  counterclaim  for  breaches  of  such  contract, 
if  held  binding."  South  Mil.  B.  H.  Co.  v.  Harte,  95  Wis. 
592,  70  K  W.  821;  Roberts  v.  Decker,  120  Wis.  102,  108, 
97  N.  W.  519,  521.  In  this  last  case  it  was  said  that  "under 
the  Code  a  defendant  may  plead  as  many  defenses  as  he  has, 
even  though  they  be  based  on  inconsistent  legal  theories,  un- 
less they  be  so  repugnant  in  fact  that  proof  of  one  disproves 
the  other."  In  the  case  at  bar  there  is  no  such  repugnancy. 
Besides,  the  defendant  recovered  nothing  on  either  of  his 
-counterclaims.  The  judgment  merely  dismissed  the  com- 
plaint with  costs. 

2.  Error  is  assigned  because  the  court  found,  as  a  matter 
of  law,  that  the  note  sued  on  in  this  action  was  given  in  vio- 
lation of  ch.  438,  Laws  of  1903,  and  hence  was  void.    That 
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act  was  amendatory  of  ch.  268,  Laws  of  1901,  and  declared^ 
in  effect,  that  all  promissory  notes  and  other  evidences  of  in- 
debtedness, taken  or  given  for  any  patent,  patent  right,  or 
interest  therein,  should  have  written  or  printed  thereon  wv 
red  ink  the  words  "The  consideration  for  this  note  is  the  sale 
of  a  .  .  .  patent,  patent  right  ...  or  interest  therein,"  a& 
the  case  might  be,  and  declared  that  "any  person  who"  should 
sell  a  patent,  patent  right,  or  any  interest  therein,  without 
complying  with  such  statute,  should  <fbe  liable  to  a  penalty 
equal  to  the  face  of  the  note  so  taken,"  and  that  "all  notes 
or  other  evidences  of  indebtedness  taken"  as  required  by  the 
provisions  of  said  statute  should  "be  nonnegotiable,  and  be 
subject  to  all  the  defenses  in  the  hands  of  an  innocent  holder 
that  the  same  would  have  if  not  transferred."  It  appears 
from  the  undisputed  evidence,  as  well  as  the  findings  of  the 
court,  that  the  written  agreement  between  the  parties  con- 
stituted a  sale  or  assignment  of  an  interest  in  a  patent  or 
patent  right;  and  that  neither  of  the  notes  taken  therefor  had 
written  or  printed  thereon,  in  red  ink  or  otherwise,  the  words 
required  by  the  act,  nor  any  such  indorsement  in  words  of 
similar  import  These  things  being  so,  it  is  obvious  that  if 
the  act  in  question  is  valid,  then,  by  taking  the  notes  without 
such  indorsement*  the  plaintiff  became  "liable  to  a  penalty 
equal  to  the  face"  of  the  notes  so  taken.  This  court  has  re- 
peatedly held  that  a  positive  requirement  of  a  statute  and  a 
penalty  imposed  for  noncompliance  render  the  transaction, 
if  contrary  to  the  statute,  void.  Troewert  v.  Decker,  51  Wis* 
46,  8  N.  W.  26;  Howe  v.  Ballard,  113  Wis.  375,  89  K  W. 
136 ;  Julien  v.  Model  B.,  L.  &  I.  Asso.  116  Wis.  79,  91,  92* 
N.  W.  561;  Brown  v.  Gates,  120  Wis.  349,  351,  97  N.  W. 
221,  98  K  W.  205;  Pearson  v.  Kelly,  122  Wis.  660,  664> 
100  N.  W.  1064.  If  the  act  in  question  is  valid,  then  the 
conclusion  of  the  trial  court  is  correct,  that  the  note  in  suit 
was  taken  in  violation  of  the  statute  and  is  therefore  void. 
The  important  question  in  the  case  is  whether  ch*  438,  Laws- 
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of  1903,  is  a  valid  enactment.  All  must  concede  that  Congress 
has  the  power  "to  promote  the  progress  of  science  and  useful 
arts  by  securing  for  limited  times  to  authors  and  inventors 
the  exclusive  right  to  their  respective  writings  and  discov- 
eries." Sec.  8,  art  I,  Const  of  XT.  S.  The  federal  statute  de- 
clares: 

"Every  patent  or  any  interest  therein  shall  be  assignable  in 
law  by  an  instrument  in  writing,  and  the  patentee  or  his  as- 
signs or  legal  representatives  may  in  like  manner  grant  and 
convey  an  exclusive  right  under  his  patent  to  the  whole  or 
any  specified  part  of  the  United  States."  Sec.  4898,  R.  S. 
of  U.  S.  [U.  S.  Comp.  St  1091,  p.  3387]. 

The  precise  question  presented  is  whether  the  act  of  our 
state  legislature  interferes  with  the  rights  thus  given  by  fed- 
eral authority.    It  seems  to  be  well  settled : 

"Where,  by  the  application  of  the  invention  or  discovery 
for  which  letters  patent  have  been  granted  by  the  United 
States,  tangible  property  comes  into  existence,  its  use  is,  to 
the  same  extent  as  that  of  any  other  species  of  property,  sub- 
ject, within  the  several  states,  to  'the  control  which  they  may 
respectively  impose  in  the  legitimate  exercise  of  their  powers 
over  their  purely  domestic  affairs,  whether  of  internal  com- 
merce or  of  police."  Patterson  v.  Kentucky,  97  U.  S.  501r 
504,  506,  affirming  11  Bush,  311. 

It  is  said  in  the  opinion  of  the  court  in  that  case  that  "the 
Kentucky  statute  under  examination  ...  is,  in  the  best 
sense,  a  mere  police  regulation,  deemed  essential  for  the  pro- 
tection of  the  lives  and  property  of  citizens.  It  expresses  in 
the  most  solemn  form  the  deliberate  judgment  of  the  state 
that  burning  fluids  which  ignite  or  permanently  burn  at  less 
than  a  prescribed  temperature  are  unsafe  for  illuminating 
purposes.  .  .  .  The  right  of  property  in  the  physical  sub- 
stance, which  is  the  fruit  of  the  discovery,  is  altogether  dis- 
tinct from  the  right  in  the  discovery  itself,  just  as  the  prop- 
erty in  the  instruments  or  plate  by  which  copies  of  a  map'  are 
multiplied  is  distinct  from  the  copyright  of  the  map  itself." 
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See,  also,  Minnesota  v.  Barber,  136  U.  S.  313,  326,  327,  10 
Sup.  Ct  862;  Walla  Walfo  v.  Walla  Walla  W.  Co.  172  U. 
S.  1,  16, 19  Sup.  Ct  77 ;  Webber  v.  Virginia,  103  U.  S.  344, 
348;  Emert  v.  Missouri,  156  U.  S.  296,  316,  317,  15  Sup. 
Ct  367 ;  Bement  v.  Nab.  H.  Co.  186  U.  S.  70,  90,  91,  22  Sup. 
Ct  747. 

But  state  courts  and  some  federal  courts  differ  widely  as 
to  what  constitutes  a  legitimate  exercise  of  domestic  or  police 
powers  of  a  state  over  tangible  property  coming  into  existence 
by  virtue  of  a  patented  device.  The  supreme  court  of  the 
United  States  does  not  seem  to  have  reached. the  question 
here  presented.  In  the  earliest  federal  case  found,  a  statute 
of  Indiana  was  under  consideration  which  required  any  ob- 
ligation taken  for  a  patent  right  to  have  inserted  in  the  body 
of  the  instrument  and  above  the  signature  of  the  maker  the 
words  "Given  for  a  patent  right,"  and  made  it  a  misdemeanor 
not  to  comply  with  such  statute.  The  case  came  before  Mr. 
Justice  Davis  of  the  supreme  court  of  the  United  States,  who* 
held  that: 

"The  law  of  Indiana  regulating  the  sale  of  patent  rights 
within  that  state  is  unconstitutional  and  void.  Property  in 
inventions  exists  by  virtue  of  the  laws  of  Congress,  and-  no 
state  has  a  right  to  interfere  with  its  enjoyment,  or  to  annex 
conditions  to  the  grant  If  the  patentee  complies  with  the 
law  of  Congress,  he  has  a  right  to  go  into  the  open  market 
anywhere  within  the  United  States  and  sell  his  property/' 
Ex  parte  Robinson,  2  Biss.  309,  Fed.  Cas.  No.  11,932. 

That  case  was  followed  by  Mr.  Justice  Swayne  of  the  su- 
preme court  of  the  United  States,  in  considering  a  similar 
statute  of  Ohio,  where  a  note  taken  for  a  patent  right  was  re- 
quired to  have  the  words  "Given  for  a  patent  right"  promi- 
nently written  or  printed  on  the  face  thereof  and  above  the 
signature,  and  it  was  held  that  such  statute  impaired  the 
value  of  the  property  in  the  patent  right  created  by  the  con- 
stitution and  laws  of  the  United  States,  and  hence  was  Tin- 
constitutional  and  void.    Woollen  v.  Banker,  2  Flip.  33,  Fed. 
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Cas.  No.  18,030.  The  Indiana  statute  was  again  considered 
by  the  United  States  circuit  court  for  Indiana,  Judge  Woods 
presiding,  and  it  was  again  held  to  be  "clearly  unconstitu- 
tional," citing  and  following  Ex  parte  Robinson,  supra,  and* 
four  adjudications  of  the  supreme  court  of  Indiana;  and  it 
was  there  pointed  out  that  Patterson  v.  Kentucky,  supra, 
had  "reference  to  local  restrictions  upon  the  sale  or  use  of 
tangible  property"  coming  into  existence  under  the  patent,, 
and  had  no  application  to  a  note  taken  on  the  sale  of  an  in- 
terest in  a  patent  right.  Castle  v.  Hutchinsonj  25  Fed.  394- 
So  it  has  been  held  that  a  state  cannot  impose  a  discriminat- 
ing tax  upon  the  exclusive  right  given  to  a  patentee.  In  re 
Sheffield,  64  Fed.  833,  834. 

An  act  of  the  legislature  of  Pennsylvania  to  regulate  the 
execution  and  transfer  of  notes  given  for  patent  rights  re- 
quired that  any  promissory  note  or  other  negotiable  instru- 
ment given  for  an  interest  in  a  patent  should  have  written  or 
printed  on  the  face  thereof  the  words  "Given  for  a  patent 
right/'  otherwise  the  note  would  be  nonnegotiable,  and,  if 
taken  with  knowledge,  the  person  taking  the  same  would  be 
deemed  guilty  of  a  misdemeanor;  and  the  federal  circuit 
court  of  the  eastern  district  of  that  state  held  that: 

"The  monopoly  granted  by  a  patent  is  a  property  right 
created  under  the  constitution  and  laws  of  the  United  States, 
and  by  those  laws  made  assignable,  and  therefore  a  state  law 
which  prescribes  that  negotiable  instruments  in  the  ordinary 
form  shall  not  be  given  or  accepted  for  an  assignment  of  the 
patent  itself  is  unconstitutional,  as  obstructive  of  the  exercise 
of  a  right  vested  by  federal  law."  Pegraan  v.  Am.  A.  Co. 
122  Fed.  1000. 

It  has  been  held  by  the  supreme  court  of  Illinois  that  a  state 
statute  of  similar  import  to  the  Pennsylvania  statute  was  "un- 
constitutional and  void  as  an  attempt  to  regulate  and  control 
by  state  legislation  a  matter  of  which  Congress  has  sole  ju- 
risdiction." Hollida  v.  Hwvt,  70  HI.  109.  So  it  has  been 
held  in  Minnesota  that  "a  state  has  no  power  to  regulate  or 
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Testrict  the  sale  of  patent  rights."  Crittenden  v.  White,  23 
Minn.  24.  So  the  supreme  court  of  Michigan  held  that  a 
statute  of  that  state  "imposing  unusual  conditions  on  the 
transfer  of  patent  rights  by  requiring  notes  given  therefor  to 
show  it,  and  making  it  a  misdemeanor  to  take  or  transfer 
them  otherwise,  is  unconstitutional  as  impairing  rights  that 
are  regulated  and  protected  by  Congress."  Cranson  v.  Smith, 
37  Mich.  309.  To  the  same  effect,  People  v.  Russell,  49 
Mich.  617, 14  N.  W.  568 ;  Wilch  v.  Phelps,  14  Neb.  134, 15 
N.  W.  361.  In  Comm.  v.  Petty,  96  Ky.  452,  29  S.  W.  291, 
it  was  held  that : 

"While  the  states  have  jurisdiction  to  legislate  on  the  mat- 
ter of  the  use  or  sale  of  the  article  which  is  brought  into  ex- 
istence by  virtue  of  the  application  of  the  patented  process, 
Congress  alone  has  power  to  regulate  the  sale  of  the  right  of 
the  inventor  in  his  discovery,  and  the  manner  of  the  disposi- 
tion of  such  rights." 

To  the  same  effect,  Rumbley  v.  Hall,  107  Ky.  349,  351,  54 
S.  W.  4. 

As  indicated,  there  are  adjudications  the  other  way,  nota- 
bly in  New  York,  Pennsylvania,  and  Ohio.  The  adjudica- 
tions seem  to  differ  mostly  upon  the  construction  given  to 
the  local  statute,  or  the  effect  given  to  the  decision  of  the  su- 
preme court  of  the  United  States  in  Patterson  v.  Kentucky, 
97  U.  S.  501.  So  far  as  this  court  has  spoken  on  the  subject 
it  is  in  harmony  with  the  views  above  expressed.  State  v. 
Lockwood,  43  Wis.  403.  It  should  be  observed  that  Mr.  Jus- 
tice Swayne  was  a  member  of  the  court  and  concurred  in 
the  decision  of  Patterson  v.  Kentucky,  supra,  and  yet  no 
mention  was  made  therein  of  his  decision  in  Woollen  t?. 
BanJcer,  2  Flip.  33,  Fed.  Cas.  No.  18,030,  decided  only  a 
little  more  than  a  year  before,  as  it  obviously  would  have 
been  had  there  been  any  intention  of  overruling  it  The 
same  is  true  as  to  the  decision  of  Mr.  Justice  Davis  in  Ex 
parte  Robinson,  2  Biss.  309,  Fed.  Cas.  No.  11,932,  made  a 
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few  years  previously,  and  followed  by  Justice  Swathe  in 
the  case  mentioned.  We  are  constrained  to  hold,  upon  rea- 
son and  authority,  that  ch.  438,  Laws  of  1903,  is  an  invasion 
of  the  federal  statute,  and  therefore  unconstitutional  and 
void, 

3.  The  special  verdict,  as  originally  drawn  and  submitted 
to  the  jury,  contained  this  question:  'TDid  the  defendant, 
Bice j  at  the  time  he  talked  with  Mr.  Russell  relative  to  an 
extension  of  the  time  of  payment  of  the  note,  have  knowledge 
of  all  the  facts  and  circumstances  which  he  now  claims  to 
know?"  After  the  jury  returned  into  court  and  asked  for 
information  on  the  special  verdict,  the  court  withdrew  that 
question  from  the  consideration  of  the  jury;  and,  after  the 
rendition  of  the  verdict,  the  court  found,  as  matters  of  fact, 
"that  within  a  few  days  after  maturity  of  said  note  sued  on, 
the  defendant,  Rice,  inquired  of  one  of  the  plaintiffs  officers 
as  to  whether  the  time  of  payment  thereon  could  be  extended, 
but  the  defendant  did  not,  at  the  time  of  making  such  in- 
quiry or  at  any  other  time,  promise  to  pay  said  note  or  any 
part  thereof,  except  the  promise  made  in  and  by  the  note  it- 
self ;  that  the  defendant,  at  the  time  he  made  such  inquiries, 
did  not  have  full  knowledge  as  to  all  the  facts,  or  as  to  his 
rights  in  the  premises ;"  and,  as  a  conclusion  of  law,  the  court 
found  "that  said  defendant,  (?.  R.  Rice,  did  not,  after  the 
giving  of  said  note  upon  which  this  action  is  brought,  ratify 
said  note  in  any  manner."  The  plaintiff  contends  that  such 
findings  of  the  trial  court  were  not  justified  by  the  evidence, 
and  that  that  court  should  either  have  answered  the  seven- 
teenth question  in  the  affirmative  or  submitted  the  same  to 
the  jury  for  determination.  After  careful  consideration  we 
are  unable  to  say  that  the  evidence  bearing  upon  the  question 
is  undisputed,  and  hence  it  was  error  to  withdraw  the  ques- 
tion from  the  jury. 

4.  The  principal  controversy  is  as  to  whether  the  defend- 
ant was  induced  to  execute  the  written  agreement  and  the 
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notes  in  question  by  false  representations  made  on  the  part 
of  the  plaintiff.  Numerous  exceptions  are  taken  to  the  ad- 
mission of  testimony.  A  considerable  portion  of  such  testi- 
mony is  mere  hearsay.  Nine  witnesses  were  allowed  to  tes- 
tify as  to  statements  made  on  the  part  of  the  plaintiff  to  other 
persons,  not  in  the  presence  or  hearing  of  the  defendant,  and 
some  of  them  long  subsequent  to  the  execution  of  the  notes 
and  agreement  Of  course,  such  statements  could  not  have 
induced  the  defendant  to  sign  such  papers.  The  admission 
of  such  testimony  is  sought  to  be  justified,  "not  for  the  pur- 
pose of  proving  the  representations  made  to  the  defendant," 
but  to  prove  bad  faith  and  an  actual  intent  to  deceive  on  the 
part  of  the  plaintiff.  This  court  has  recently  held  that,  in  an 
action  upon  a  contract  of  sale  which  the  defendant  claimed 
he  had  been  induced  to  sign  by  false  representations  on  the 
part  of  the  plaintiff,  it  is  immaterial  whether  such  represen- 
tations were  made  with  a  fraudulent  intent  or  not,  and  that 
the  admission  of  evidence  of  similar  transactions  between  the 
plaintiff  and  other  persons  in  no  way  involved  in  the  litiga- 
tion, offered  for  the  purpose  of  showing  such  intent,  was  prej- 
udicial error.  Standard  Mfg.  Co.  v.  Slot,  121  Wis.  14,  18, 
19,  98  N.  W.  923,  and  cases  there  cited.  To  permit  such 
proof  of  numerous  independent  transactions  imposed  upon 
the  plaintiff  the  burden  of  disproving  a  multitude  of  collat- 
eral charges,  not  in  issue  nor  involved  in  the  controversy,  and 
therefore  was  highly  prejudicial  to  the  plaintiff.  For  the 
same  reason  it  was  error  to  admit  in  evidence  newspaper  arti- 
cles, circulars,  pamphlets,  etc.,  in  no  way  tending  to  prove 
that  the  defendant  was  induced  to  execute  the  written  agree- 
ment and  notes  in  question  by  false  representations  made  on 
the  part  of  the  plaintiff.  Many  of  such  articles  were  never 
seen  by  the  defendant,  and  some  of  them  were  not  in  print 
until  after  the  making  of  the  notes  and  the  agreement  And 
yet  the  court  charged  the  jury  that  they  might  consider  all 
representations  proven  to  have  been  made  to  the  defendant 
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up  to  the  giving  of  the  note  in  suit,  whether  made  by  word  of 
mouth  or  in  written  or  printed  statements,  proven  to  have 
been  made  by  the  company's  officers  or  agents,  providing  such 
statement  was  as  to  some  existing  or  past  fact     It  is  well 
settled  that  "representations,  to  be  fraudulent,  must  relate 
to  a  present  or  past  state  of  facts,  and  relief  as  for  deceit  can- 
not be  obtained  for  nonperformance  of  a  promise  looking  to 
the  future."    Patterson  v.  Wright,  64  Wis.  289,  25  N.  W. 
10 ;  Louis  F.  Fromer  &  Co.  v.  Stanley,  95  Wis.  56,  69  N.  W. 
820;  Field  v.  Siegel,  99  Wis.  605,  609,  75  N.  W.  397;  14 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  39.    As  a  general  rule, 
a  mere  expression  of  opinion  or  belief  as  to  the  value  or 
quality  of  an  article  sold,  if  so  intended  and  understood,  is 
not  a  representation  of  fact,  and,  though  false,  does  not 
amount  to  fraud.    The  mere  fact  that  a  statement  takes  the 
form  of  an  expression  of  opinion,  however,  is  not  always  con- 
clusive.    Whenever  there  is  any  doubt  as  to  whether  it  is 
made  as  a  mere  expression  of  opinion  or  as  a  statement  of 
fact,  the  question  must  be  determined  by  the  jury  or  court* 
14  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  34-41;  Mosher  tr. 
Post,  89  Wis.  602,  605,  62  N.  W.  516;  Maltby  v.  Austin,  65 
Wis.  527,  27  N.  W.  162;  Warner  v.  Benjamin,  89  Wis.  290, 
62  N.  W.  179 ;  Forest  L.  Co.  v.  Hanley,  94  Wis.  23,  68  K 
W.  413;  Denting  v.  Darling,  148  Mass.  504,  20  K  E.  107. 
Moreover,  false  representations,  to  be  actionable,  must  be  re- 
lied upon  by  the  purchaser,  and  be  of  such  a  character  and 
made  under  such  circumstances  as  to  justify  the  purchaser  in 
relying  upon  them.    Farr  v.  Peterson,  91  Wis.  182,  64  N.  W* 
863 ;  Bostwich  v.  Mut.  L.  Ins.  Co.  116  Wis.  392,  89  N.  W. 
538,  92  K.  W.  246 ;  Kaiser  v.  Nummerdor,  120  Wis.  234,  9T 
N.  W.  9&2.    See  Kimball  v.  Bangs,  144  Mass.  321, 11  K  E. 
113.    Numerous  exceptions  were  well  taken  to  the  admission 
of  testimony  in  violation  of  one  or  more  of  the  principles  of 
law  stated.     Of  course  the  terms  of  the  contract  were  em* 
bodied  in  the  written  agreement,  which  speaks  for  itself. 
Vol.  127—30 
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5.  Error  is  assigned  because  the  defendant  was  allowed  to 
read  from  the  depositions  of  C.  F.  Mohr,  J.  E.  Jones,  and 
J.  M.  Russell,  taken  as  adverse  witnesses  under  sec  4096, 
Stats.  1898,  when  such  witnesses  were  present  in  court  This 
court  has  recently  held  that  the  president,  secretary,  or  other 
principal  officer  of  a  corporation  is,  in  effect,  a  party  to  the 
action,  so  that  his  examination,  so  far  as  competent,  becomes 
independent  evidence  in  the  case,  notwithstanding  his  pres- 
ence in  court.  Johnson  v.  St.  P.  &  W.  C.  Co.  126  Wis.  492, 
105  N.  W.  1048.  Each  of  the  witnesses  mentioned  appears 
to  have  been  an  officer  of  the  plaintiff  corporation.  It  is  oth- 
erwise in  case  of  a  mere  employee.  Hughes  v.  C,  St.  P.,  M. 
S  0.  R.  Co.  122  Wis.  258,  99  N.  W.  897;  Eastern  R.  Go.  v. 
Tutewr,  ante,  p.  382,  105  N.  W.  1067. 

6.  Error  is  assigned  for  the  rejection  of  testimony.  We 
perceive  no  abuse  of  discretion  in  limiting  the  respective  par- 
ties to  fifteen  witnesses  on  the  question  of  the  utility  of  the 
•device  covered  by  the  patent . 

7.  In  charging  the  jury  the  court  submitted  questions  2,  4, 
<6,  8,  10,  and  12  together,  for  the  reason,  as  stated  therein, 
that  the  instructions  given  thereon  applied  equally  to  each, 
and  then  submitted  together  questions  3,  5,  7,  9,  11,  and  13, 
•each  of  which  was  dependent  upon  the  answer  to  one  of  such 
even-numbered  questions.  This  method  of  submitting  a 
special  verdict  is  contrary  to  the  spirit  of  the  statute  and  to 
numerous  adjudications  of  this  court,  commencing  with 
Ward  v.  C,  M.  &  St.  P.  R.  Co.  102  Wis.  215,  78  N.  W.  442. 
Sec.  2858,  Stats.  1898. 

8.  The  first  question  submitted  was  whether,  at  the  time 
the  note  was  given,  the  patented  device  had  any  practical 
utility  for  the  purposes  for  which  it  was  patented.  In  charg- 
ing the  jury  on  the  subject  they  were  told  that  they  must 
confine  their  "inquiry  to  the  purposes  named  in  the  patent 
and  those  only,"  but  did  not  state  the  full  purpose  of  the 
patent    This  was  misleading,  although  the  jury  were  allowed 
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to  take  the  patent  to  their  room  and  construe  it  for  them- 
selves. 

9.  Error  is  assigned  because  the  court  refused  to  instruct 
the  jury  to  the  effect  that  they  must  answer  the  first  question 
"Yes,"  unless  it  was  established  that  the  device  was  of  no 
practical  value ;  that,  if  the  device  was  of  any  practical  utility 
with  any  kind  of  coal,  then  they  should  answer  that  question 
in  the  affirmative.  We  perceive  no  reason  why  such  instruc- 
tions ofr  their  equivalent  should  not  have  been  given.  Con- 
trary to  rules  of  law  already  stated,  the  court  refused  to  in- 
struct the  jury  to  the  effect  that  if  the  defendant  had  full  op- 
portunity to  investigate  the  operation  of  the  device  and  there 
was  no  concealment  nor  fraud  on  the  part  of  the  plaintiff, 
then  it  became  the  duty  of  the  defendant  to  investigate  and 
form  his  own  opinion  as  to  the  value  and  utility  of  the  de- 
vice, and  he  could  not  rely  upon  mere  expressions  of  opinion 
made  by  the  officers  or  agents  of  the  company. 

10.  Counsel  for  the  plaintiff  complain  because  the  trial 
court  did  not  follow  the  ruling  of  this  court  in  Herman  v. 
Gray,  79  Wis.  182,  48  K  W.  113.  But  the  question  as  to 
the  want  of  consideration,  alleged  as  a  defense  in  the  answer, 
was  not  submitted  to  the  jury.  Besides,  the  judgment  dis- 
missing the  complaint,  with  costs,  is  not  based  upon  the  spe- 
cial verdict,  but,  as  indicated,  upon  the  findings  of  the  court. 
This  renders  it  unnecessary  to  Teview  the  numerous  errors  as- 
signed, several  of  which  seem  to  be  well  taken.  The  case 
seems  to  have  been  tried  upon  a  misconception  as  to  the  legal 
rights  of  the  parties.  Upon  a  retrial  the  special  verdict 
should  be  made  to  conform  to  the  issues  presented  by  the 
pleadings.  We  cannot  say,  as  a  matter  of  law,  that  the  evi- 
dence fails  to  sustain  any  of  the  findings  of  the  jury  to  the 
effect  that  the  defendant  was  induced  to  execute  the  written 
agreement  and  notes  in  question  by  false  representations  made 
on  the  part  of  the  plaintiff.  Pratt  v.  Hawes,  118  Wis.  603, 
611,  612,  95  N.  W.  965.    The  rules  of  law  applicable  to  the 
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trial  of  such  a  question  are  simple  and  well  understood. 
Enough  has  been  said  to  serve  as  a  guide  upon  a  new  trial 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


The  State  ex  eel.  Milwaukee  Medical  College,  Re- 
spondent, vs.  Chittenden  and  others,  Appellants. 

February  3— March  20,  1906. 

Certiorari.  (1,  3,  4)  Cause  of  action:  Quasi-judicial  tribunals:  Dis- 
cretion. (3-7,  11)  Parties.  (3,  6-8,  11-13,  24)  Jurisdiction: 
Jurisdictional  error.  (12,  13,  23,  24)  Use  of  writ:  What  may  be 
reviewed. 

State  Board  of  Dental  Examiners.  (3-10, 17,  27,  32,  36-38)  Licens- 
ing of  dentists:  Dental  colleges:  Adjudication  as  to  status:  Rep- 
utability:  Evidence:  Presumptions.  (14)  Character  of  author- 
ity of  board.  (18)  Procedure:  Due  process  of  law.  (25,  27,  32, 
33,  35-38)  Powers  of  board:  Exercise:  Making  rules:  Notice  of 
contemplated  action. 

Constitutional  Law.  (15)  Judicial  powers.  (16)  Legislative  pow- 
ers. (19)  Due  process  of  law.  (26)  Delegation  of  legislative 
powers.     (28-31)  Police  regulations. 

Actions.  (1,  2)  Place  of  trial.  (17)  To  determine  statue  of  per- 
sons. 

Courts.  (20-23)  Circuit  courts:  Appellate  jurisdiction:  Supervision 
of  inferior  courts  and  jurisdictions:  Use  of  writ  of  certiorari. 
(21)  Right  of  appeal. 

Definitions.  (1)  "Action."  (2)  "State  officer.99  (5)  "Party."  (15) 
"Judicial  powers:*  (16)  "Legislative  powers.-"  "Legislative  dis- 
cretion:" "Administrative  discretion:9  (30)  "Reasonable99  am 
applied  to  police  power.  (34,  38)  "Reputable,"  as  used  in  lata 
regulating  the  practice  of  dentistry. 

Relator  was  accorded  the  certiorari  remedy  to  vacate  a  sen- 
tence of  nonreputabllity.  There  was  a  motion  to  change  the 
venue  to  Dane  county,  under  ch.  366,  Laws  of  1905,  relating  to 
actions  against  state  officers.  It  was  denied.  Prior  to  May  27, 
1903,  ch.  56c,  Stats.  1898,  relating  to  dentistry,  provided  for  a 
board  of  five  members,  appointed  by  the  governor,  a  majority  to 
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be  from  the  Wisconsin  State  Dental  Society.  It  was  required, 
upon  the  faith  of  his  diploma,  to  license  to  practice  dentistry, 
any  regular  graduate  of  a  reputable  Incorporated  dental  college 
requiring  candidates  for  graduation  to  take  two  fufl  courses  of 
lectures,  of  five  months  each.  Said  chapter,  by  ch.  411,  Laws 
of  1903,  was  changed,  making  the  mandatory  feature  as  to  issu- 
ing licenses  discretionary,  giving  the  Dental  Society  power  to 
nominate  a  majority  of  the  board,  and  fixing  as  the  requisites 
for  an  efficient  diploma,  reputability  of  the  college  in  the  judg- 
ment of  the  board,  preliminary  education  of  matriculants  enough 
for  entrance  to  the  junior  class  of  an  accredited  high  school, 
and  four  courses  of  lectures  of  at  least  seven  months  each,  In 
separate  years.  It  remained  silent  as  to  the  board's  controlling 
examinations  for  matriculation.  Prior  to  March  1,  1902,  a  cus- 
tom existed  permitting  matriculants  to  make  up  entrance  de- 
ficiencies the  first  year.  Prior  to  the  occurrences  material  here, 
the  board  ruled  thus:  entrance  qualifications  shall  be  equal  to 
those  required  for  entrance  to  the  Junior  year  of  a  high  school; 
examinations  shall  be  conducted  by  the  superintendent  of  pub- 
lic instruction,  or  his  appointee;  three  full  courses  of  not  less 
than  seven  months  each,  in  separate  years,  shall  be  required 
for  graduation,  as  to  students  matriculating  prior  to  the  session 
of  1903-1904,  and  one  additional  course  commencing  with  such 
session;  colleges  shall  not  charge  students  less  than  one  hun- 
dred dollars  per  term  nor  rebate  advertised  fees;  no  student 
shall  be  received  or  retained,  deficient  in  entrance  qualifica- 
tions, and  compliance  with  such  rules  shall  be  a  condition  of 
reputability.  The  change  as  to  entrance  qualifications  was  un- 
known to  relator  till  it  became  morally  bound  to  accept  students 
for  1902-1903  as  before.  Six  so  accepted  were  made  freshmen 
and  academic  students  as  well.  They  made  up  the  deficiencies 
during  the  year.  June  15  to  June  20,  1903,  inclusive,  the  board 
considered  conduct  of  relator  as  aforesaid,  also  as  to  rebates  and 
other  alleged  transgressions,  resulting  in  its  being  adjudged  rep- 
utable, though  censured  on  the  second  point  and  admonished 
against  further  transgressing.  Thereafter  It  was  mooted  as  to 
-whether  the  students  should  have  credit  for  the  year  partly 
spent  in  preparation.  The  board  ruled  negatively.  Nevertheless 
the  students  were  otherwise  registered.  Before  graduation  day, 
according  to  such  registration,  relator  Indicated  willingness  to 
comply  with  the  board's  will  to  save  condemnation.  An  action 
was  then  commenced  against  it  by  a  student  to  test  the  matter, 
the  board  being  given  opportunity  to  defend,  which  it  declined. 
The  decision  was  against  the  relator.  The  board  formally  and 
-without  notice  condemned  it  as  not  reputable,  upon  failing  to 
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obtain  a  more  definite  answer,  as  to  whether  it  purposed  obeying 
the  court  without  further  contest,  than  that  it  did  unless  notified 
by  the  board  not  to  do  so  and  that  otherwise  it  would  be  deemed 
not  reputable.    Such  decision  was  reversed  for  judicial  error. 

Controlling  Principles. 

1.  An  independent  proceeding  commenced  by  an  original  writ,  such 

as  certiorari,  mandamus,  and  the  like,  is  an  action  under  sec. 
2595,  Stats.  1898. 

2.  The  ordinary  meaning  of  "state  officer"  is  head  of  a  state  de- 

partment, such  as  governor,  secretary  of  state,  and  the  like. 
It  should  be  thus  restricted  when  used  without  circumstances 
indicating  any  other  intent. 

3.  Where  a  decision  by  a  giutti-judiclal  tribunal  affects  injuriously 

and  with  substantial  directness  one  not  a  party  to  the  record 
having  no  other  efficient  legal  remedy,  he  may,  in  the  discretion 
of  the  court  possessed  of  the  jurisdiction,  have  the  use  of  its  ' 
writ  of  certiorari  to  remedy  the  wrong  as  to  jurisdictional 
errors. 

4.  If  in  the  exercise  of  sound  judicial  discretion  an  injured  person 

ought  to  be  accorded  an  original  writ  of  certiorari^  it  is  an 
abuse  of  authority  to  refuse  it. 
6.  The  rule  that  no  one  but  a  party  is  entitled  to  use  the  remedy  of 
certiorari  is  to  be  regarded  as  using  the  term  "party"  in  its 
broad  sense:  that  of  including  all  persons  injuriously  affected 
with  substantial  directness  and  having  no  other  efficient  legal 
remedy,  whether  they  are  parties  to  the  record  or  might  prop- 
erly be  such. 

6.  When  the  writ  of  certiorari  is  granted  to  one  neither  a  party  to 

the  record  nor  necessary  thereto, — the  tribunal  in  the  proceed- 
ing sought  to  be  reviewed  having  jurisdiction  of  the  party  or 
parties  and  of  the  subject  matter, — such  writ  reaches  only  juris- 
dictional errors  committed  in  deciding  a  matter  within  its  ju- 
risdiction to  decide,' proceeding  properly. 

7.  When  the  proceeding  to  be  reviewed  was  direct  against  person  or 

property,  the  personal  right  being  the  only  one  involved  or  be- 
ing one  coupled  with  another  primary  right,  he  is  a  necessary 
party  and,  if  not  brought  in  by  proper  citation,  a  writ  of  cer- 
tiorari in  his  behalf  will  reach  jurisdictional  error  as  to  pro- 
ceeding at  all  in  the  matter  and  excess  of  jurisdiction  as  well. 

8.  A  decision  as  to  the  status  of  a  dental  college,  incidental  to  pass- 

ing upon  an  application  for  a  license  to  practice  dentistry* 
based  on  a  diploma  issued  thereby,  is  within  the  rule  stated  as 
regards  discretionary  authority  to  permit  the  use  of  the  writ  of 
certiorari  to  correct  jurisdictional  errors. 
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9.  It  is  proper,  in  administering  the  law  regulating  the  practice  of 
dentistry*  for  the  official  board,  of  its  own  motion,  or  on  peti- 
tion of  a  college  of  which  it  has  jurisdiction,  to  adjudicate  its 
status  as  regards  reputabillty. 

10.  The  adjudicated  status  of  a  college  is  presumed  to  continue  till 

the  presumption  shall  have  been  reasonably  rebutted,  under  the 
general  rule  that  "when  the  existence  of  a  person,  a  personal  re- 
lation, or  a  state  of  things  is  once  established  by  proof,  the  law 
presumes  that  the  person,  relation,  or  statq  of  things  continues 
to  exist  as  before,  until  the  contrary  is  shown,  or  until  a  dif- 
ferent presumption  is  raised,  from  the  nature  of  the  subject  in 
question." 

11.  If  the  status  of  a  dental  college  is  adjudicated  in  an  action  in 

rem,  whether  the  proceeding  is  solely  against  the  ret  or  one 
to  pass  upon  an  application  for  a  license  and  against  the  res  as 
well,  such  college  may  properly  be  accorded  the  certiorari  rem- 
edy to  test  the  decision  for  jurisdictional  error,  either  as  to  the 
subject  matter  or  excess  of  jurisdiction. 

12.  The  writ  of  certiorari  is  not  usable  as  a  means  of  reviewing  legis- 

lative discretion,  or  judicial  discretion,  or  a  determination  which 
is  strictly  a  usurpation  in  that  it  was  pronounced  by  one  having 
no  authority  or  semblance  of  authority. 

13.  The  writ  of  certiorari  on  behalf  of  a  proper  applicant  is  a  proper 

means  of  testing,  for  jurisdictional  error,  the  decision  of  a 
quasi- judicial  tribunal  having  authority,  under  some  circum- 
stances, to  deal  with  the  subject  involved,  or  of  a  tribunal  of 
such  dignity  that  its  action  in  the  matter  might  probably  be  in- 
jurious to  such  applicant  if  allowed  to  stand  unchallenged. 

14.  The  authority  of  the  board,  under  the  law  regulating  dentistry, 

to  pass  upon  the  reputabillty  of  colleges,  is  neither  legislative 
nor  judicial  but  is  <jtf<wi-judicial :  that  species  of  authority  com- 
monly intrusted  to  individuals,  boards,  or  commissions  to  de- 
termine matters  of  fact  when  that  is  essential  to  the  perform- 
ance of  administrative  duties. 

15.  The  judicial  authority  of  the  constitution  is  power  to  administer 

remedies  for  remedial  rights,  formerly  exercisable  exclusively 
by  courts:  to  make  judicial  decisions,  strictly  so  called,  in  ac- 
tions or  special  proceedings  and  to  enforce  the  same. 

16.  Authority  which,  by  the  constitution,  is  vested  in  the  legisla- 

ture, is  the  power  to  make  law.  It  may  be  exercised,  leaving 
in  the  particular  instance  to  some  other  agency  the  duty  of 
determining  questions  of  fact  essential  to  the  application 
thereof.  The  former  Involves  legislative,  the  latter  adminis- 
trative discretion. 

17.  When  the  condition  of  a  person,  the  thing  denominated  status,  is 

a  matter  of  public  concern,  it  is  a  proper  object  to  be  dealt 
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with  and  settled  by  a  direct  proceeding  in  any  tribunal  having 
jurisdiction  of  the  res,  and  that  applies  to  the  status  of  a  col- 
lege under  the  system  of  legislative  regulation  of  the  profession 
of  dentistry. 

18.  Where  the  subject  matter  involved  in  a  judicial  or  tftwMi-judicial 

proceeding  is  the  intangible  thing  denominated  status,  the  pro- 
ceedings In  respect  thereto  requisite  to  a  legitimate  determina- 
tion are  the  same  as  in  a  case  where  the  subject  matter  is  of  a 
tangible  character. 

19.  In  any  such  case  the  rule  applies  that  no  one  shall  be  condemned 

In  his  person  or  his  property  without  first  having  had  his  day 
in  court  according  to  the  law  of  the  land:  the  fundamental  prin- 
ciples of  justice. 

20.  The  constitutional  grant  of  appellate  jurisdiction  given  to  cir- 

cuit courts  does  not  include  authority  to  review  the  proceed- 
'  ings  of  an  inferior  tribunal  on  the  merits  by  the  use  of  a  writ 
of  certiorari.  The  use  thereof,  to  commence  an  action,  relates 
to  judicial  authority  to  supervise  inferior  courts  and  jurisdic- 
tions. 

21.  The  appellate  jurisdiction  of  the  constitution  is  one  thing,  the 

right  of  appeal  is  another.  The  latter  is  a  creature  of  the  legis- 
lature and  does  not  exist  where  the  legislature  has  not  acted. 

22.  The  power  of  superintending  control  given  to  circuit  courts  is 

limited  by  means  afforded  for  its  exercise:  the  functions  of  the 
original  writs  referred  to  in  connection  with  the  grant,  all  of 
which  appertain  to  matters  of  jurisdiction. 

23.  The  writ  of  certiorari  was,  by  the  constitution,  made  an  appur- 

tenance, as  before,  to  the  jurisdiction  of  superintending  con- 
trol, with  its  common-law  function  in  that  regard  and  that 
only.  Such  function  extends  wholly  to  matters  of  jurisdiction, 
as  regards  independent  proceedings. 

24.  Jurisdictional  error,  as  to  a  court  proceeding  according  to  the 

course  of  the  common  law,  relates  to  the  person  or  the  sub- 
ject matter.  Such  error  as  to  other  tribunals  extends  to  clear 
errors  of  law,  such  as  deciding  an  Issue  of  fact  one  way  when 
the  reasonable  inferences  from  the  evidence  so  strongly  point 
the  other  way  as  to  leave  no  reasonable  basis  for  the  decision. 

25.  The  law  governing  the  board  of  dental  examiners  does  not  con- 

fer thereon  power  to  do  more  than  to  execute  the  legislative 
will  along  lines  expressed  by  it  with  reasonable  deflniteness. 
The  mere  making  of  reasonable  rules  to  be  followed  in  per- 
forming administrative  duties,  is  not  the  exercise  of  legislative 
authority. 

26.  The  true  distinction  between  delegation  of  power  to  make  law 

and  delegation  of  power  to  administer  law  is  this:  the  former 
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contemplates  exercise  of  discretion  as  to  what  the  law  shall  be, 
the  other  exercise  of  discretion  in  the  administration  of  law. 

27.  The  implied  grant  of  authority  to  the  dental  board  to  determine 

the  status  of  a  dental  college,  no  reference  being  made  to  the 
subject  of  notice  thereto  and  opportunity  to  be  heard,  does  not 
suggest  power  to  proceed  in  that  regard  without  such  notice: 
on  the  contrary,  it  implies  action  in  accordance  with  the  fun- 
damental principles  of  justice. 

28.  The  legislature  may  properly  designate  any  agency  It  sees  fit 

within  the  state,  reasonably  calculated  to  act  justly  in  the  mat- 
ter, to  nominate  persons  for  appointment  to  administer  its  mere 
police  regulations. 

29.  The  police  power  includes  legislative  authority  to  make  all  regu- 

lations reasonably  necessary  or  conducive  to  the  public  welfare. 

20.  The  word  "reasonable"  limits  the  police  power,  both  as  to  sub- 

jects to  be  regulated  and  the  character  of  the  regulation,  by 
express  constitutional  Inhibitions  and  implied  ones  as  well, 
and  the  judgment  of  the  judiciary  as  to  what  is  within  the 
realm  of  such  subjects  and  reasonable,  fair  doubts  in  all  cases 
being  deemed  sufficient  to  turn  the  scales  in  favor  of  legisla- 
tive authority  whenever  it  shall  have  been  asserted. 

21.  There  is  no  such  thing  as  a  police  power  which  is  above  the 

constitution,  or  which  justifies  reasonable  or  any  violation  of 
express  constitutional  prohibitions  or  manifest  implied  ones; 
the  power  is  hedged  about  on  all  sides  by  constitutional  re- 
straints with  the  judiciary  to  stand  guard  at  the  boundaries. 

22.  The  feature  of  the  dental  law  prescribing  conditions  upon  which 

a  diploma  from  a  dental  college  may  be  received  as  sufficient  evi- 
dence of  qualifications  to  permit  of  a  license  to  practice  den- 
tistry being  issued  to  the  holder  thereof  without  examination  as 
to  his  fitness,  does  not  deny  or  prejudice  the  right  to  study  for 
such  profession. 

23.  The  dental  board,  in  passing  upon  a  question  within  its  jurisdic- 

tion to  solve  by  the  exercise  of  judgment,  is  supreme,  so  long  as 
it  proceeds  to  a  reasonable  conclusion  upon  evidence  bearing  on 
such  question. 

34.  The  meaning  of  the  word  "reputable"  as  used  in  the  law  regulat- 
ing the  practice  of  dentistry  is  "worthy  of  good  repute;"  it  re- 
lates to  real  character,  not  to  mere  reputation  in  that  regard. 
(On  this  Mabshall,  J.,  dissents.) 

85.  The  power  conferred  upon  the  dental  board  relates  to  reasonable 
administration  of  matters  appertaining  to  the  public  welfare, 
not  to  interferences  with  the  internal  management  of  dental 
colleges. 

26.  The  law  for  the  regulation  of  the  practice  of  dentistry  does  not 
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authorize  the  official  board  to  invade  the  private  affairs  of  a 
dental  college  in  respect  to  its  rate  of  tuition  or  whether  it 
shall  grant  concessions  from  advertised  rates  or  by  taking 
charge,  in  invitum,  of  its  examinations  as  to  entrance  qualifica- 
tions. 

37.  A  statutory  requirement  as  to  educational  qualifications  for  en- 

trance upon  a  course  of  study  at  a  dental  college  as  a  condition 
of  the  diploma  eventually  awarded  being  prima  facie  sufficient 
to  prove  qualifications  for  the  practice  of  dentistry,  unaceonv 
panied  by  a  prohibition  of  the  common  practice  of  allowing  stu- 
dents to  make  up,  in  some  reasonable  degree,  deficiencies  in  pre- 
liminary education  during  the  first  year  after  matriculation, 
must  be  presumed  to  contemplate  such  practice  and  the  con- 
tinuance thereof. 

38.  Reputability,  as  the  term  is  used  in  the  dental  law,  relates  to 

that  which  will  enable  the  college  to  do  good  work  and  the  ac- 
tual accomplishment  thereof;  it  is  separate  and  distinct  from 
other  requisites  as  to  a  diploma  being  a  passport  to  the  favor 
of  the  official  board  as  regards  the  issuance  of  a  license.  It 
may  or  may  not  exist,  and  all  the  other  requisites  be  present. 
[Syllabus  by  Mabshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Obren  T.  Williams,  Circuit  Judge.    Affirmed. 

Certiorari  to  the  State  Board  of  Dental  Examiners. 
This  is  the  substance  of  the  recitals  in  the  writ:  The  relator 
is  a  domestic  corporation  organized  in  1893,  having  a  paid- 
up  capital  of  $150,000,  and  authorized  to  conduct  a  college 
for  teaching,  among  other  things,  dentistry.  It  has  property 
in  its  business  of  the  value  of  $175,000,  and  a  good  will  of 
great  value.  It  has  at  all  times  conducted  a  first  class  repu- 
table dental  college.  It  has  graduated  therefrom  312  persons, 
including  twenty-seven  of  the  class  of  1905,  all  being  worthy 
professional  men.  It  belongs  to  the  National  Association  of 
Dental  Faculties,  an  organization  extending  throughout  the 
United  States  for  the  purpose  of  improving  the  art  of  den- 
tistry  and  maintaining  suitable  educational  requirements.  It 
is  on  a  plane  in  all  respects,  having  regard  for  age  and  in- 
vestment, with  the  great  dental  colleges  of  the  world.     It  is- 
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in  fact  reputable  and  *was  so  regarded  by  such  board  up  to- 
about  the  time  for  it  to  deal  with  relator's  class  of  1905.  The 
college  is  so  regarded  by  said  association  and  by  the  National 
Association  of  Dental  Examiners,  composed  of  official  boards 
throughout  the  United  States,  including  that  of  Wisconsin. 
June  26, 1905,  said  State  Board — without  evidence,  or  notice- 
to  the  relator  or  knowledge  that  any  such  thing  was  im- 
pending, or  of  any  investigation,  upon  an  application  for  a 
license-^-in  secret  and  executive  session,  promulgated  a  reso- 
lution in  these  words : 

"Resolved,  That  in  the  judgment  of  the  Wisconsin  State- 
Board  of  Dental  Examiners  the  Milwaukee  Medical  College, 
Dental  Department,  is  not  a  reputable  dental  school." 

That  was  done  to  injure  relator,  not  as  a  result  of  judg- 
ment by  the  board  on  evidence  produced  before  or  -accumu- 
lated by  it,  and  entered  of  record  as  a  basis  therefor.  No 
change  in  the  status  of  relator  occurred  between  the  time  said 
board  dealt  with  the  former's  class  of  1903^  treating  the  col- 
lege as  reputable,  and  the  passage  of  said  resolution.  Said 
board,  since  such  condemnation,  has  adhered  thereto  and  de- 
clared its  intention  to  so  continue  and  refuse  recognition  to 
relator's  graduates  as  possessing  diplomas  from  a  reputable 
institution.  By  reason  thereof  relator  cannot  proceed  with 
its  ordinary  business  or  suspend  the  same  without  serious  loss. 
All  diplomas  issued  by  it  not  yet  passed  upon  by  the  board 
are  by  the  latter's  aforesaid  action  rendered  invalid  as  regards 
a  basis  for  the  practice  of  dentistry  in  this  state,  to  the  rela- 
tor's great  financial  detriment,  without  due  process  of  law 
and  contrary  to  the  fourteenth  amendment  to  the  national 
constitution.  Such  board  grounds  its  action  on  supposed 
authority  conferred  upon  it  by  ch.  411,  Laws  of  1903,  which 
contravenes  such  amendment  and  also  various  provisions  of 
the  state  constitution  upon  which  relator  relies. 

Before  return  was  made  to  the  writ  the  appellants  moved 
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the  court  for  a  change  of  venue  to  Dane  county  under  ch.  366, 
Laws  of  1905,  which  was  denied,  and  the  ruling  was  duly 
excepted  to. 

In  due  course  a  return  was  made,  which,  as  to  matters  ma- 
terial here,  is  about  like  this :  In  all  proceedings  mentioned 
in  the  writ  the  board  acted  pursuant  to  ch.  56c,  Stats.  1898, 
and  ch.  411,  Laws  of  1903.  The  record  of  the  meeting  at 
which  the  resolution  complained  of  was  adopted,  is  in  these 
words : 

"Milwaukee,  Wis.,  June  26,  1905. 

"Hotel  Pfister.  Executive  meeting  of  the  Wisconsin  State 
Board  of  Dental  Examiners:  Drs.  C.  C.  Chittenden,  F.  A. 
Tate,  C.  S.  Mclndoe,  J.  J.  Wright  present 

"The  following  resolution  was  presented  and  adopted : 

"Resolved,  that  in  the  judgment  of  the  Wisconsin  State 
Board  of  Dental  Examiners,  the  Milwaukee  Medical  Col- 
lege, Dental  Department,  is  not  a  reputable  dental  school 

"Motion  was  made  and  seconded  that  we  reconsider  the  ac- 
tion taken  on  the  above  resolution  to  gain  further  information 
on  the  subject." 

The  circumstances  leading  up  to  such  action  are  these: 
March  1,  1902,  the  board  in  session  provided,  among  otheT 
things: 

"Sec.  1.  The  minimum  qualifications  for  the  session  be- 
ginning 1900-1901  shall  be  equivalent  to  those  for  entrance 
into  the  second  year  of  a  high  school.  Such  minimum  be- 
ginning with  the  season  of  1902-1903  shall  be  the  qualifica- 
.  tions  for  the  third  year  of  a  high  school.  All  matters  apper- 
taining thereto  shall  be  determined  by  the  state  superintendent 
of  public  instruction,  or  his  special  appointee,  whose  decision 
shall  be  final,  subject  to  the  board's  approval.  All  certificates 
of  educational  qualifications  before  being  accepted  shall  be 
verified  by  correspondence  with  the  authority  issuing  the  cer- 
tificate. 

"Sec.  2.  Attendance  of  students  upon  three  full  courses  of 
not  less  than  seven  calendar  months  during  each  and  separate 
calendar  years  should  be  required  before  final  examination  for 
graduation.     Attendance  upon  four  full  courses  of  not  less 
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than  seven  months  each,  in  separate  academic  years,  should 
be  required  before  examination  for  graduation  for  all  students 
matriculating  after  the  session  of  1902-1903." 

As  early  as  September  13,  1902,  the  relator  was  informed 
that  strict  compliance  with  the  rules  of  the  board  would  be 
required.  They  are  identical  with  the  rules  adopted  by  each 
of  the  two  associations  mentioned  in  the  writ,  each  making 
strict  compliance  therewith  a  criterion  of  reputability.  There 
were  in  force  during  the  time  covered  by  the  occurrences  lead- 
ing up  to  the  action  complained  of,  these  other  rules : 

"Sec  23.  Colleges  must  maintain  their  fees  for  tuition  as 
published  in  their  announcements,  and  where  a  college  has  in- 
creased its  fees  for  tuition  no  students  shall  be  received  at  the 
former  fee.  There  shall  be  no  evasion  of  this  rule  by  giving 
to  any  student,  in  lieu  of  the  full  fee,  any  rebate,  commission, 
concession,  or  privilege." 

"Sec.  36.  The  minimum  tuition  fee  for  colleges  recognized 
by  this  board  shall  be  $100.00  per  term,  beginning  with  the 
session  of  1902-1903,  except  as  in  case  of  sec.  37." 

"Sec  37.  This  board  will,  until  further  notice,  grant  ta 
the  extent  of  its  judicial  powers  under  the  state  laws,  higher 
recognition  to  diplomas  of  such  dental  colleges  as  require  cre- 
dentials for  matriculation  equivalent  to  high  school  gradua- 
tion and  whose  course  of  study  is  extended  to  four  years  of  at 
least  seven  calendar  months  each  for  graduation." 

October  4,  1902,  a  charge  was  laid  before  the  board  by  a 
representative  of  the  Wisconsin  College  of  Physicians  and' 
Surgeons,  located  in*  Milwaukee,  of  the  relator  having  vio- 
lated said  rule  23.  October  6th,  the  board  formally  com- 
menced an  investigation  thereof.  During  such  investigation 
a  representative  of  relator  filed  charges  against  said  Wiscon- 
sin College  as  to*  its  reputability.  Whereupon  it  was  deter- 
mined to  include  that  in  the  pending '  inquiry.  Much  ev> 
dence  was  taken  regarding  the  first  charge.  October  7,  1902, 
the  board  convened  to  continue  its  labors.  The  relator  ap- 
peared with  its  attorney  and  objected  to  the  board's  jurisdic- 
tion, which  objection  was  overruled.     The  investigation  as- 
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to  the  first  charge  having  been  closed,  subject  to  relator's  right 
to  produce  evidence,  it  declined  to  offer  any.  The  board 
evinced  readiness  to  hear  any  such  evidence  as  relator  desired 
to  offer  in  support  of  its  charges.  By  its  attorney,  it  declined 
to  proceed.  The  board  then  adjourned  without  making  any 
decision.  Later  the  president  of  relator  made  charges  against 
the  official  examiner  appointed  by  the  state  superintendent 
of  public  instruction,  as  regards  his  fairness  in  the  administra- 
tion of  his  duty.  January  27,  1903,  at  a  meeting  called  for 
the  purpose  of  considering  such  charges,  relator  having  op- 
portunity to  be  present,  the  charges  against  the  Wisconsin 
College  were  withdrawn.  The  board  then  resolved  that  any 
future  occurrence  of  one  college  filing  charges  against  another 
^nd  refusing  to  sustain  them  by  evidence  would  not  be  re- 
garded as  reputable.  The  relator  was  notified  thereof,  and 
that  the  charges  against  the  Wisconsin  College  had  been  dis- 
missed. 

There  being  no  appearance  by  relator  at  the  meeting  to  in- 
vestigate its  charges  against  the  examiner,  and  he  being  pres- 
ent to  meet  any  evidence  that  might  be  presented  against  him, 
his  administration  was  approved. 

June  3,  1903,  relator  requested  the  board  to  define  the 
•status  of  certain  special  students,  as  regards  eligibility  for  the 
junior  year  and  requesting  that  they  might  have  that  stand- 
ing, contingent  upon  their  showing  proper  entrance  qualifica- 
tions and  performance  of  the  work  of  the  freshman  year.  The 
request  was  based  on  the  facts*  as  claimed,  that  prior  to  the 
session  of  1902-1903,  the  board  permitted  freshmen  to  make 
up  entrance  requirements  the  first  year ;  that  relying  thereon, 
relator  corresponded  with  those  who  thereafter  became  spe- 
cial students,  and  was  not  informed  of  any  change  until  a  few 
weeks  before  the  opening  of  the  regular  term;  that  up  to 
such  time  there  was  no  definite  plan  as  to  the  required  scope 
of  the  examination  and  when  the  change  came  relator  wa9  not 
prepared  therefor;  that  those  who  failed  to  pass  had  moral 
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claims  upon  the  relator,  which  it  had  endeavored  to  discharge 
by  making  them  special  students  in  the  freshmen  class  while 
they  were  entered  as  students  in  the  academic  department, 
which  required  them  to  spend  in  the  latter  three  hours  per 
week  on  algebra,  rhetoric,  and  composition.  That  was  fol- 
lowed by  a  communication,  signed  by  authority  of  the  board, 
to  each  of  the  members  of  relator's  graduating  class  of  1903, 
who  had  a  pending  application,  based  upon  his  diploma,  for  a 
license,  to  the  effect  that  the  issuance  of  the  license  would  be 
t*onditioned  upon  evidence  being  produced  satisfactory  to  the 
board  touching  the  reputability  of  the  relator  on  these  points : 
First.  Did  it  secure,  or  seek  to  secure,  students  for  1902-1903 
by  offering  to  accept  and  retain  them  for  less  than  advertised 
fees  ?  Second.  Did  it  attempt  to  evade  the  rules  of  the  board 
as  to  requirements  for  admission  by  taking  students  who  had 
failed  to  pass  the  educational  test?  Third.  Had  it  by  its  offi- 
cers attacked,  intentionally,  the  fitness  of  the  official  examiner 
and  his  character  as  an  honest  public  servant  ?  Fourth.  Was 
the  dean  of  relator  justified  in  failing  and  refusing  to  meet 
the  board  and  confront  its  examiner  with  proof  of  the  charge 
made  by  such  dean  after  having  agreed  to  do  so  ?  Each  appli- 
cant for  a  license  was  at  the  same  time  notified  of  the  date 
and  place  when  the  board  would  be  in  session  to  receive  evi- 
dence upon  such  points.  At  such  time  and  place  the  relator 
appeared  by  attorney,  and  the  graduates  likewise  appeared. 
The  formeT  objected  to  any  proceedings  to  inquire  into  the 
reputability  of  relator  without  formal  notice  to  it,  specifying 
the  charges  against  it,  if  any,  and  its  being  made  a  party. 
The  objection  was  overruled.  A  motion  was  then  made  for 
the  issuance  of  licenses  upon  a  previous  decision  of  the  board 
made  September  15,  1902,  declaring  the  college  reputable. 
The  board  asserted  jurisdiction  to  reconsider  the  matter  be- 
cause of  evidence  in  its  possession,  and  ruled  that  the  burden 
of  proof  was  upon  the  applicants.  Their  attorney  maintained 
the  contrary,  but  that  in  any  event  they  had  successfully  car- 
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ried  the  burden  by  presenting  the  previous  judgment  until  the 
board,  or  some  one,  presented  evidence  reasonably  sufficient 
to  supersede  it  The  board  persisted,  suggesting  that  the  evi- 
dence upon  which  their  position  was  based  was  of  a  public  na- 
ture and  open  to  inspection.  The  attorney  for  the  graduates 
persisted,  claiming  that  they  were  entitled  to  rely  on  such 
judgment  until  evidence  was  formally  presented  in  their  pres- 
ence displacing  it  Relator  objected  to  a  decision  as  to  its  rep- 
utability  in  advance  of  specific  charges  being  filed  and  oppor- 
tunity given  to  it  to  be  heard.  The  session  was  continued  to 
2  p.m.  June  15, 1903,  at  which  time,  by  a  vote  of  four  to  one> 
relator  was  declared  to  be  reputable.  At  a  subsequent  meet- 
ing held  the  following  20th  day  of  June  it  was  in  due  form 
held  that  relator  was  guilty  of  violating  rule  23,  however  that 
the  transgression  was  not  so  serious  as  to  warrant  withhold- 
ing licenses  from  the  graduates  of  1903,  though  relator  was 
censurable  in  the  matter.  It  was  admonished  that  any  fur- 
ther violaticn  of  the  rules  would  not  be  tolerated. 

October  9,  1903,  the  board  interrogated  the  National  As- 
sociation of  Dental  Faculties  as  to  what  standing  the  students 
in  relator's  institution  were  entitled  to  for  1903-1904,  who 
ranked  as  freshmen  for  1902-1903  because  of  not  having  the 
requisite  entrance  qualifications  but  were  permitted  by  the 
college  to  make  up  deficiencies  during  the  year,  suggesting 
.that,  as  it  understood  the  matter,  such  students  were  to  be  re- 
quired to  show  the  requisite  qualifications  to  enter  upon  the 
study  of  dentistry,  and  spend  three  years  more  before  grad- 
uation. 

October  15,  1903,  the  special  examiner  passed  favorably 
upon  the  qualification  of  Oscar  Hansen,  Robert  A.  'Bxxrg, 
Ernest  Redemon,  and  Fred  E.  Wrigglesworth,  who  failed  at 
the  examination  in  1902. 

After  considerable  correspondence  between  the  president 
of  the  board  and  the  authorities  of  the  National  Association  of 
Dental  Faculties,  the  determination  of  the  latter  was  defi- 
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nitely  made  known,  to  the  effect  that  students  who  were  not  up 
to  the  entrance  qualifications  for  1902-1903,  according  to  the 
report  of  the  official  examiner,  should  be  required  to  show 
requisite  entrance  qualifications  before  entering  upon  the  ses- 
sion of  1903-1904,  and  take  three  years  more  of  successful 
study  before  being  permitted  to  graduate.  The  board  was  ad- 
monished that  "these  students  are  to  take  three  years  more." 
It  adopted  that  decree  as  its  own,  and  thereafter  proceeded  ac- 
cordingly. 

January  28,  1904,  the  relator  was  admonished  of  the  im- 
portance of  its  taking  note  of  the  rule  "that  no  dental  college 
shall  be  recognized  as  reputable  by  this  board  in  which  stu- 
dents are  accepted  or  allowed  to  continue  in  attendance,  upon 
any  conditions  other  than  those  required  of  regular  matricu- 
lants, whose  credentials  have  been  duly  approved  by  the  ac- 
credited and  acceptable  special  examiner  appointed  by  the 
state  superintendent  of  public  instruction,  and  who  have  in 
all  other  respects  complied  with  the  requirements  of  the  pub- 
lished 'Rules  and  Regulations'  of  this  board  'regarding  the 
general  conduct  and  reputability  of  colleges  desiring  recogni- 
tion of  their  diplomas/  >y 

February  6,  1905,  inquiry  was  made  of  relator  as  to 
whether  it  proposed  graduating  with  the  class  of  1905,  stu- 
dents who  were  carried  as  irregulars,  and  freshmen  as  well, 
for  1902-1903,  and  whose  names  appeared  in  the  catalogue 
for  1903-1904  as  juniors.  That  related  to  the  six  students, 
Allen  Schlafer,  Fr.  Wrigglesworth,  Alb.  Frederich,  Rob.  A. 
Burg,  Oscar  Hansen,  and  Ernest  H.  Redemon.  An  investi- 
gation disclosed  that  such  students,  though  they  failed  to  pass 
the  entrance  examination  for  the  year  1902-1903,  had  never- 
theless been  catalogued  as  entitled  to  credit  for  the  work  of 
that  year  in  the  regular  course  and  had  actually  been  given 
such  credit.  The  relator  was  thereupon  informed  that  its  con- 
duct in  that  regard  would  not  be  recognized  by  the  board. 

May  17,  1905,  one  of  the  six  students  in  due  form  com- 
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menced  a  mandamus  action  against  relator  to  compel  it  to 
graduate  him  as  one  of  its  class  of  1905  and  to  issue  to  him 
the  usual  diploma.  There  were  recitals  in  the  petition  for  the 
writ  which  were  in  substance  or  legal  effect  embodied  in  the 
latter,  and  may  be  stated  thus:  Hie. college  advertised  for 
students  to  commence  the  study  of  dentistry  at  the  commence- 
ment of  the  school  year  of  1902-1903,  saying:  The  entrance 
qualifications  will  be  the  same  or  equivalent  to  those  required 
for  entrance  to  the  third  year  of  an  accredited  high  school: 
the  college  subscribes  to  the  rules  governing  the  conduct  of 
dental  colleges  in  this  state  adopted  by  the  Wisconsin  State 
Board  of  Dental  Examiners :  deficiencies  in  entrance  quali- 
fications may  be  made  up  during  the  first  year. 

Induced  by  the  representations  thus  made  by  the  college  to 
the  general  public,  for  the  purpose  of  obtaining  attendants  in 
its  dental  department,  the  petitioner  devoted  time  and  money 
in  acquiring  the  necessary  qualifications  to  take  up  the  study 
of  dentistry  at  such  college,  and  was  pursuant  to  such  repre- 
sentations duly  matriculated  in  the  dental  department  Octo- 
ber 3,  1902,  paying  the  regular  fees  which  have  not  been  re- 
turned.   He  continued  his  course  of  study  for  the  full  period 
of  three  years,  paid  all  fees  demanded  or  demandable  by  the 
•college,  complied  with  all  its  rules,  and  passed  successfully  all 
'examinations  required  thereunder  for  graduation  in  the  class 
of  1905.    Nevertheless  the  college  refuses  to  accord  to  him  the 
customary  diploma.    No  claim  is  made  that  he  is  not  qualified 
in  every  respect  to  practice  the  profession  of  dentistry.    The 
petitioner  failed  to  pass  the  examination  under  the  special  ex- 
aminer before  commencing  his  course,  but  made  up  all  de- 
ficiencies in  1902-1903  and  then  applied  for  a  re-examination 
which  was  refused.    Thereafter  he  passed  the  requisite  exam- 
ination for  and  obtained  a  third  grade  certificate  to  teach  in 
the  public  schools  of  the  state  under  the  county  superintendent 
of  schools  for  Green  Lake  county.  The  requisite  qualifications 
for  obtaining  such  certificate  are  the  equivalent  of  those  re- 
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quired  to  enter  upon  the  third  year  of  a  high  school  course. 
Such  certificate  was  presented  to  the  college  and  at  its  request 
was  then  presented  to  the  official  examiner,  who  refused  to  rec- 
ognize the  same.  The  college  is  a  member  of  the  National  As- 
sociation of  Dental  Faculties  and  during  the  period  of  peti- 
tioner's study  at  the  college  it  conducted  its  affairs  in  strict 
harmony  with  the  standard  fixed  by  said  association.  During 
all  such  time  it  was  customary  at  such  college,  and  others  of 
reputability,  to  permit  entrance  requirements  to  be  made  up 
the  first  year,  if  necessary.  The  State  Board  with  full  knowl- 
edge of  such  custom  as  to  such  particular  college  on  several 
occasions  recognized  it  as  reputable,  both  before  and  .after  pe- 
titioner's matriculation. 

The  college  made  return  to  the  alternative  writ  of  mamr 
damns  admitting  substantially  all  the  aforesaid  matters  and 
submitting  to  the  court  as  its  only  justification,  substantially 
these  facts :  About  the  date  of  the  petitioner's  matriculation 
the  college  was  notified  by  the  State  Board  that  the  rule  or 
custom  permitting  deficiencies  in  entrance  qualifications  to 
be  made  up  the  first  year  of  the  course  had  been  abrogated. 
He  was  soon  thereafter  notified  thereof,  but  insisted  upon  re- 
maining and  pursuing  his  studies  according  to  the  matricula- 
tion agreement  In  March,  1905,  the  college  was  notified  by 
such  board  that  the  petitioner  could  not  receive  credit  for  the 
year  during  which  he  was  engaged,  in  part,  in  making  up  en- 
trance qualifications.  The  college  has  refused  petitioner  the 
privilege  of  graduating,  but  based  its  action  on  the  require- 
ments of  the  State  Board  of  Dental  Examiners.  The  repre- 
sentations made  in  the  catalogue  of  1902-1903,  upon  which 
relator  relied  in  matriculating  at  the  institution  and  entering 
upon  his  course  of  study,  were  in  harmony  with  the  standard 
then  existing  of  the  National  Association  of  Dental  Faculties, 
and  that  of  other  reputable  colleges. 

The  cause  was  submitted  upon  the  writ  and  return  and 
proper  motions  in  respect  thereto.     Findings  of  facts  were 
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made  accordingly  upon  which  the  court  decided  as  matter  of 
law:  First.  The  relator,  in  matriculating  at  the  college  for 
the  school  year  of  1902-1903,  in  reliance  upon  the  representa- 
tions made  by  the  institution,  secured  a  contractual  right  to 
a  diploma  upon  his  complying  with  the  conditions  so  brought 
to  his  notice.  Second.  The  abrogation  of  the  rule  permitting 
entrance  qualifications  to  be  made  up  the  first  year  of  the  col- 
lege course,  of  which  notice  was  not  given  to  the  college  until , 
about  October  4, 1902,  and  not  brought  to  the  notice  of  relator 
until  after  his  matriculation,  is  not  effective  as  to  him* 
Third.  He  was  wrongfully  denied  the  privilege  of  graduating 
with  the  class  of  1905. 

The  State  Board  after  service  of  the  writ  and  'before  return 
was  made  was  notified  of  the  action  and  given  full  oppor- 
tunity to  defend.  On  the  26th  day  of  June,  1905,  there  was 
placed  before  it  a  copy  of  the  decision  in  the  action  but  it  did 
not  know  then  of  the  issuance  of  the  peremptory  writ.  There- 
upon it  adopted,  substantially  without  consideration,  the  reso- 
lution condemning  the  college  as  disreputable,  in  the  form 
heretofore  quoted,  but  before  adjournment  reconsidered  its 
action  and  postponed  the  matter  "to  gain  further  information 
on  the  subject. "  The  next  day  it  made  inquiry  of  the  college 
as  to  whether  it  intended  to  graduate  the  six  students  with  the 
class  of  1905.  There  were  then  pending  several  applications 
for  licenses  by  members  of  such  class,  based  solely  on  their 
diplomas.  The  relator  replied  to  the  inquiry  aforesaid  that  it 
had  defended  the  mandamus  action  in  good  faith,  doing  all 
the  law  permitted ;  that  diplomas  had  not  been  granted  to  the 
six  students  and  none  would  be,  unless  the  college  was  forced 
to  do  so,  and  that  at  all  points  the  board  was  privileged  to  ap- 
pear and  defend  the  position  of  the  college.  Thereupon  the 
board  made  inquiry  as  to  what  steps,  if  any,  the  college  in- 
tended to  take  to  avoid  giving  a  diploma  notwithstanding  the 
court's  decision.  The  college  replied,  calling  attention  to  the 
fact  that  the  board  had  been  conditioned  at  all  times  to  aid  the 
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former  in  defending  the  latter^  rules  and  stated  that  the  col- 
lege would  be  obliged  to  defer  to  the  judgment,  unless  the 
board  ordered  it  in  writing  not  to  issue  the  diploma,  or  g*ve 
it  notice  in  writing  that  in  the  event  of  such  issuance  it  would 
declare  the  college  not  reputable,  in  which  case  it  would  not 
issue  the  diploma.  Much  anxiety  over  the  situation  was  ex- 
pressed and  the  board  was  requested  to  make  answer  to  the 
letter  on  that  day.  The  board  made  no  answer  to  the  com 
munication  until  after  the  occurrence  of  the  next  day.  On 
such  day  the  fact  was  brought  to  the  attention  of  the  board 
that  the  peremptory  writ  had  been  issued.  It  thereupon, 
without  any  communication  to  the  college,  took  up  the  resolu- 
tion that  wal  laid  over  "to  gain  further  information  on  the 
subject"  and  unanimously  adopted  it.  In  so  doing  the  board 
did  not  act  without  evidence.  The  relator  knew,  prior  to  duch 
action,  of  its  having  violated  the  rules  of  the  board  as  to  its 
standard  of  reputability  and  that  it  would  be  dealt  with  upon 
an  occasion  arising  therefor.  The  relator  was  not  notified 
June  26th,  or  immediately  prior  thereto,  that  the  board  was 
about  to  act  upon  applications  for  licenses  made  by  the  for- 
mer's graduates.  The  board  did  not  act  without  any  investi- 
gation or  any  application  for  a  license  pending  before  it,  or 
without  any  change  in  the  status  of  the  relator  tending  to 
prove  it  to  be  not  reputable  between  May,  1903,  and  June  26, 
1905.  The  board  did,  as  alleged,  refuse  to  recognize  the 
diplomas  of  the  relator  issued  to  graduates  of  the  class  of 
1905  as  entitling  them  to  licenses  without  examination  and 
persists  in  so  doing.  Such  refusal  is  based  upon  the  decision 
as  to  the  reputability  of  the  college  in  its  dental  department. 
In  making  the  decision  the  board  did  not  act  without  evidence 
tending  to  prove  the  school  not  reputable,  or  without  notice  to 
the  plaintiff,  or  without  giving  it  opportunity  to  be  heard,  or 
without  due  process  of  law,  or  otherwise  than  in  the  perform- 
ance of  its  duties  in  good  faith. 

The  return  was  amended  by  stating  that  at  the  time  of  the 
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passage  of  the  resolution  in  question  there  were  twenty-one  ap- 
plications for  licenses  on  file  with  its  secretary,  made  by  mem- 
bers of  the  relator's  graduating  class  for  1905,  and  supported 
by  its  certificates  of  graduation. 

The  court  decided,  in  due  form,  that  the  board  committed 
jurisdictional  error  in  condemning  the  relator  as  not  reputa- 
ble, without  notice  and  without  opportunity  to  be  heard  upon 
specific  charges  brought  to  its  attention.  A  judgment  of  re- 
versal in  due  form  was  accordingly  entered,  from  which  this 
appeal  was  taken. 

For  the  appellants  there  were  briefs  by  the  Attorney  Gen- 
eral and  Joseph  B.  Doe,  and  oral  argument  by  Mr.  Doe.  They 
contended,  inter  alia,  that  certiorari  is  an  action.  Sees.  2595, 
2596,  2812,  2845a,  Stats.  1898 ;  Morse  v.  Spees,  25  Wis.  543 ; 
McNamara  v.  Spees,  25  Wis.  539 ;  Owens  v.  State,  27  Wis. 
456;  Starkweather  v.  Sawyer,  63  Wis.  297,  300;  Auerbach 
v.  Marks,  94  Wis.  668,  673 ;  Lewis  v.  C.  &  N.  W.  B.  Co.  97 
Wis.  368,  372 ;  State  ex  rel.  Manitowoc  v.  Manitowoc  Co.  59 
Wis.  15 ;  State  ex  rel.  Green  Bay  &  M.  B.  Co.  v.  Jennings, 
56  Wis.  113 ;  State  ex  rel.  Court  of  Honor  v.  CMjohawn,  111 
Wis.  377.  The  defendants  are  state  officers  within  the  mean- 
ing of  ch.  411,  Laws  of  1903.  Anderson,  Law  Diet  728 ;  23 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  327 ;  Staie  ex  rel  Clyait 
v.  Hocker,  39  Fla.  477,  63  Am.  St  Rep.  174;  State  ex  rel 
Holmes  v.  Dillon,  90  Mo.  229 ;  Staie  ex  rel.  Kellogg  v.  Cur- 
rens,  111  Wis.  431;  State  v.  Yandersluis,  42  Minn.  129; 
State  v.  Creditor,  44  Kan.  565 ;  Burch  v.  Hardwick,  30  Grat. 
24-31  et  seq.;  Maxwell  v.  Hartmann,  50  Wis.  660;  New 
York  &  H.  B.  B.  Co.  v.  Mayor,  1  Hilt.  562-568.  The  writ 
could  not  properly  issue  upon  the  petition  of  respondent  4 
Ency.  PI.  &  Pr.  165 ;  Elliott  v.  Superior  Court,  144  Cal.  501, 
103  Am.  St.  Rep.  Ill ;  Starkweather  v.  Seeley,  45  Barb.  164; 
Washington  Co.  A.  Co.  v.  Stewart,  9  Idaho,  376,  74  Pac  955 ; 
People  ex  rel.  Finch  v.  Overseers  of  Poor,  44  Barb.  467;  Pay 
v.  Whitaker  (Tex.)  49  S.  W.  367;  People  ex  rel  Lawrence 
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v.  Schell,  5  Lans.  352;  Scheiwe  v.  Holz,  168  HI.  432,  48 
K  E.  65 ;  Watson  v.  May,  6  Ala.  133 ;  Colden  v.  Botts,  12 
Wend.  234;  Smith  v.  Stevens,  8  Ired.  Law  (N.  C.)  38 ;  Peo- 
ple ex  rel.  Lawson  v.  McCaffrey,  42  Barb.  530.  Ch.  411, 
Laws  of  1903,  is  valid  as  a  grant  of  legislative  power.  Stale 
ex  rel.  N.  C.  Foster  L.  Co.  v.  Williams,  123  Wis.  61,  67;  Ex 
parte  Frazer,  54  Cal.  94 ;  Ex  parte  Cox,  63  Cal.  21 ;  Ex  parte 
McNvlty,  77  Cal.  164,  19  Pac.  237 ;  In  re  Thompson,  36 
Wash.  377,  78  Pac.  899 ;  Harding  v.  People,  10  Colo.  387, 
15  Pac  727 ;  State  v.  Yanderslws,  42  Minn.  129,  43  N\  W. 
789,  6LRA.  119 ;  Blue  v.  Beach,  155  Ind.  121,  50  L.  R. 
A.  64;  State  v.  Briggs,  45  Oreg.  366,  77  Pac.  750;  Singer  v. 
Maryland,  72' Md.  464.  Ch.  411,  Laws  of  1903,  is  not 
invalid  as  taking  property  without  due  process  of  law.  22 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  780;  Beetz  v.  Michi- 
gan, 188  IT.  <S.  505 ;  Ex  parte  Whitley,  144  Cal.  167,  77  Pac 
879,  894;  People  ex  rel.  Sheppard  v.  Dental  Examiners,  110 
111.  180 ;  Dent  v.  West  Virginia,  129  U.  S.  114 ;  State  v.  Call, 
121  K  C.  643,  646,  28  S.  E.  517 ;  Frances  v.  State,  57  Ohio 
St  1,  47  N.  E.  1041 ;  Gothard  v.  People,  32  Colo.  11,  74  Pac 
890;  In  re  Thompson,  36  Wash.  377,  78  Pac  899;  State  v. 
Carey,  4  Wash.  424,  30  Pac.  729 ;  State  ex  rel.  Smith  v.  Den- 
ted Examiners,  31  Wash.  492,  72  Pac  110;  State  ex  rel.  Kel- 
logg v.  Currens,  111  Wis.  431 ;  State  v.  Heinemann,  80  Wis. 
253 ;  Wilcox  v.  Hemming,  58  Wis.  144 ;  Wilkins  v.  State,  113 
Ind.  514,  16  N.  E.  192;  State  v.  Hathaway,  115  Mo.  36,  21 
S.  W.  1081 ;  Opinion  of  Justices,  138  Mass.  601 ;  Scholle  v. 
State,  90  Md,  729 ;  State  Board  of  Health  v.  Roy,  22  R.  I. 
538 ;  Parks  v.  State,  159  Ind.  211 ;  Isenhour  v.  State,  157 
Ind.  517 ;  Ex  parte  Oerino,  143  Cal.  412 ;  State  v.  Heath,  125 
Iowa,  585 ;  State  ex  rel.  Port  Royal  M.  Co.  v.  Hagood,  30  S. 
C.  519 ;  People  ex  rel.  Cox  v.  Justices,  7  Hun,  214;  Hildreth 
v.  Crawford,  65  Iowa,  339 ;  Ex  parte  McNvlty,  77  Cal.  164, 
19  Pac.  237;  Stale  v.  Vandersluis,  42  Minn.  129,  43  N.  W. 
789 ;  Hewitt  v.  Charier,  16  Pick.  353 ;  Eastman  v.  State,  109 
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Ind.  278, 10  N.  E.  97 ;  People  v.  Phippin,  70  Mich.  6,  37  N. 
W.  888 ;  Richardson  v.  State,  47  Ark.  562,  2  S.  W.  187 ;  Ex 
parte  Spinney,  10  Nev.  323;  Harding  v.  People,  10  Colo. 
387,  15  Pac  727 ;  Antle  v.  State,  6  Tex.  App.  202 ;  Musser 
v.  Chase,  29  Ohio  St  577;  Thompson  v.  Eazen,  25  Me.  104; 
State  v.  State  Medical  Board,  32  Minn.  324,  20  N.  W.  238. 
The  selection  of  a  certain  number  of  the  board  from  the  State 
Dental  Society  does  not  render  the  law  invalid.  Overshiner 
v.  State,  156  Ind.  187,  59  N.  E.  468 ;  U.  S.  v.  Breen,  40  Fed. 
402;  Ex  parte  Cox,  63  Cal.  21.  Whether  a  statute  is  rea- 
sonable or  not  is  for  the  legislature  and  not  for  the  courts. 
State  v.  Creditor,  44  Kan.  565,  24  Pac.  346;  Hedderich  v. 
Smith,  103  Ind.  203, 1  N.  E.  47. 

Eor  the  respondent  there  was  a  brief  by  Timlin  &  GlicJcs- 
man,  of  counsel,  and  oral  argument  by  W.  H.  Timlin  and 
H.  J.  Killilea.  They  contended,  inter  alia,  that  respondent 
was  entitled  to  the  writ.  People  ex  rel.  Forest  Comm'r  v. 
Campbell,  152  N.  Y.  51,  46  N.  E.  176 ;  State  ex  rel.  McGov- 
ern  v.  Trenton,  60  N.  J.  Law,  402,  38  Atl.  636 ;  Tallon  v. 
Eoboken,  60  N.  J.  Law,  212,  37  Atl.  895 ;  Jersey  City  v. 
State  ex  rel.  Traphagen,  53  N.  J.  Law,  434,  22  Atl.  190; 
Champion  v.  Board  of  Comm'rs,  5  Dak.  416,  41  N.  W.  739 ; 
State  ex  rel.  Enderlin  State  Bank  v.  Rose,  4  N.  Dak.  319,  58 
N.  W.  514,  26  L.  R.  A.  593;  People  ex  rel  Sheridan  v.  An- 
drews, 52  N.  Y.  445;  Rhode  Island  Society  v.  Budlong 
(R.  I.)  25  Atl.  657 ;  State  ex  rel.  West  Jersey  T.  Co.  v.  Cam- 
den, 56  N.  J.  Law,  431,  29  Atl.  163 ;  Miller  v.  Jones,  80  Ala. 
89,  93 ;  State  ex  rel.  Wood  v.  Coldstucker,  40  Wis.  124;  State 
ex  rel.  Hallauer  v.  Gosnell,  116  Wis.  606;  Flanagan  v. 
Pierce,  27  Tex.  78.  There  was  no  error  in  denying  the  motion 
for  change  of  venue  under  ch.  366,  Laws  of  1905.  (1)  Be- 
cause certiorari  is  not  an  action.  Neuman  v.  State,  76  Wis. 
112, 118 ;  People  ex  rel.  Forest  Comm'r  v.  Campbell,  152  N. 
Y.  51,  46  N.  E.  176.  (2)  Because  if  an  action  it  is  not  against 
the  state  or  against  a  state  officer.    McCarty  v.  Ashland  Co. 
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61  Wis.  1 ;  Staie  ex  rel.  Kempster  v.  Milwaukee,  90  Wis.  487. 
Even  if  the  board  can  be  deemed  state  officers  the  action  must 
be  against  them  in  their  official  capacity.  Stats.  1898,  notes  of 
oases  p.  2903;  Lynn  v.  Polk,  8  Lea  (Tenn.)  121,  128,  129; 
Hodgson  v.  Nickell,  69  Wis.  308.  The  State  Board  of  Dental 
Examiners  is  a  tribunal  within  the  meaning  of  sec.  8,  art  II, 
Const  State  ex  rel.  Cook  v.  Houser,  122  Wis.  534,  561; 
Hay  ward  v.  Bath,  35  N".  H.  514;  State  ex  rel.  Gilbert  v.  Po- 
lice &  Fire  Comm'rs,  11  Utah,  378,  40  Pac.  264;  Cunning- 
ham v.  Squires,  2  W.  Va.  422 ;  Sherman  Did.  Board  v.  Hop- 
kins, 19  W.  Va.  84;  Chenowith  v.  Randolph  Co.  26  W.  Va. 
230;  Poteet  v.  Comm'rs,  30  W.  Va.  58,  8  S.  E.  97 ;  Alderson 
v.  Comm'rs,  31  W.  Va,  634,  8  S.  E.  274;  Bartlett  v.  L.  Bart- 
lett  &  Son  Co.  116  Wis.  450,  465 ;  Staie  ex  rel.  Kelleher  v. 
School  Board,  134  Mo.  296,  35  S.  W.  619;  Illinois  State 
Board  of  Dental  Examiners  v.  People  ex  rel.  Cooper,  123  111. 
227,  13  K  E.  201 ;  Strong,  Petitioner,  20  Pick.  495 ;  Merrick 
v.  Arbela,  41  Mich.  630,  2  K  W.  922.  Ch.  411,  Laws  of 
1903,  is  unconstitutional  (1)  in  that  it  is  not  a  law,  but  an 
enactment  attempting  to  confer  upon  the  State  Board  of  Den- 
tal Examiners  the  power  to  make  law  and  pronounce  a  decis- 
ion in  any  particular  case  without  restraint  of  rule.  People  ex 
rel.  Robison  v.  Miner,  68  Mich.  549,  37  N.  W.  21,  24;  Yick 
Wo  v.  Hopkins,  118  U.  S.  356 ;  Baltimore  v.  Radecke,  49  Md. 
217 ;  State  ex  rel.  Oarrabad  v.  Dering,  84  Wis.  585 ;  Matter  of 
Frazee,  63  Mich.  396;  Oundling  v.  Chicago,  177  U.  S.  183; 
Austin  v.  Murray,  16  Pick.  121 ;  People  ex  rel.  Kuhn  v.  Com- 
mon Council,  70  Mich.  534,  38  K  W.  470;  Plymouth  v. 
Schultheis,  135  Ind.  339,  35  N.  E.  12;  Ex  parte  Jackson,  45 
Ark.  158,  164;  Ex  parte  Cox,  63  Cal.  21 ;  Dunham  v.  Hough, 
SO  Mich.  648,  45  K  W.  497;  Elkhart  v.  Murray  (Ind.)  75 
]ST.  E.  593.  (2)  In  that  it  confers  power  to  decide  the  reputa- 
tion and  property  rights  of  respondent  without  notice  or  hear- 
ing to  the  person  or  corporation  whose  rights  are  injuriously 
affected.    Dietz  v.  Neenah,  91  Wis.  422 ;  Schiltz  v.  Roenitz, 
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86  Wis.  31 ;  Dullam  v.  Willson,  53  Mich.  392,  19  N.  W.  112 ; 
Grcmd  Rapids  v.  Powers,  89  Mich.  94, 50  K  W.  661 ;  Laihrop 
v.  Racine,  119  Wis.  461;  State  v.  Brown,  37  Wash.  97, 
106,  68  L.  R.  A.  889 ;  State  ex  rel  Wood  v.  Coldstucker,  4» 
Wis.  124 ;  Miller  v.  Jones,  80  Ala.  89 ;  King  v.  Hayes,  80  Me. 
206, 13  Atl.  882.  (3)  In  that  it  provides  that  the  enumerated 
powers  are  conferred  on  a  board,  a  majority  of  whom  are  re- 
quired to  be  members  of  a  college  or  named  society  and  all  of 
whom  may  be  selected  by  the  governor  from  persons  recog- 
nized by  that  college  or  society.  Black  v.  State,  113  Wis.  205, 
219,  226;  State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  530, 
549;  State  v.  Whitcom,  122  Wis.  110;  Clark  v.  Board,  24 
Iowa,  266;  State  v.  Garbroski,  111  Iowa,  496,  56  L.  R.  A* 
570;  Rathbone  v.  Wirth  (N.  Y.)  45  N.  E.  15;  Fordyce  v. 
State  ex  rel  Kelleher,  115  Wis.  608 ;  Wright  v.  Hart,  182  N. 
Y.  330,  75  N.  E.  404.  (4)  In  that  it  denies  the  right  to  study 
dentistry  to  persons  not  possessing  qualifications  therein  men- 
tioned, which  requirements  cannot  be  upheld  under  the  police 
power.  Bessette  v.  People,  193  HI.  334,  56  L  R  A.  562;. 
Lawton  v.  Steele,  152  U.  S.  133;  State  ex  rel  Zillmer  v. 
Kreutzberg,  114  Wis.  530 ;  State  ex  rel  McKell  v.  Robins, 
71  Ohio  St  273,  73  N.  E.  470;  Allgeyer  v.  Louisiana,  165 
U.  S.  578,  589;  Butchers'  Union  Co.  v.  Crescent  City  Co. 
Ill  U.  S.  746 ;  Matter  of  Jacobs,  98  N.  Y.  98 ;  Cough  t?.  Dor- 
sey,  27  Wis.  119;  Milwaukee  Industrial  School  v.  Milwaukee 
Co.  40  Wis.  328. 

Mabshaix,  J.  It  is  provided  by  ch.  366,  Laws  of  1905, 
that  "the  place  of  trial  of  all  actions  authorized  to  be  brought 
against  the  state  or  any  of  the  state  officers  in  their  official  ca- 
pacity shall  be  Dane  county."  Counsel  concede  that  whether 
error  was  committed  in  denying  the  motion  to  change  the 
place  of  trial  turns  on  the  solution  of  these  points : 

First.  Is  a  certiorari  proceeding  an  action  i  Second.  Are- 
members  of  the  State  Board  of  Dental  Examiners  state  offi- 
cers within  the  meaning  of  the  law  under  consideration} 
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1.  It  is  not  entirely  without  difficulty  that  proceedings 
commenced  by  original  writs  were' classified  with  reference 
to  the  two  kinds  of  judicial  remedies  under  the  Code.  The 
old  system  which  was  superseded  thereby  furnished  some  aid 
in  the  matter.  By  such  aid,  the  general  scheme  of  the  statutes 
and  the  procedure  required,  a  conclusion  was  logically  reached 
that  they  should  be  regarded  as  actions.  Paine  v.  Chase,  14 
Wis.  653 ;  State  ex  rel  Green  Bay  &  M.  B.  Co.  v.  Jeruningsr 
56  Wis.  113,  14  K  W.  28;  State  ex  rel  Manitowoc  v.  Mani- 
towoc Co.  59  Wis.  15,  16  N.  W.  617 ;  State  ex  rel  Drury  v. 
Lincoln,  67  Wis.  274,  30  K  W.  360;  State  ex  rel  Buchanan 
v.  Kellogg,  95  Wis.  672,  70  K  W.  300 ;  State  ex  rel  Bice  v. 
Chittenden,  107  Wis.  354,  83  K  W.  635 ;  State  ex  rel  Burner 
t7.  Huegin,  110  Wis.  189,  222,  85  N.  W.  1046 ;  State  ex  rel 
Court  of  Honor  v.  Oiljoharm,  111  Wis.  377,  384,  87  N.  W* 
245 ;  State  ex  rel  Bisch  v.  Trustees,  121  Wis.  44,  58,  98  K 
W.  954.  True,  that  is  not  in  harmony,  strictly,  with  the 
letter  of  the  Code.  The  remedies  afforded  by  original  writs- 
are  commonly  of  a  civil  nature,  and  sec  2629,  Stats.  1898, 
provides  that  a  civil  action  shall  be  commenced  by  summons. 
Construed  strictly  that  does  not  apply  to  a  remedy  invocable 
only  by  a  judicial  writ 

By  sec  2594  all  judicial  remedies  are  divided  into  actions 
and  special  proceedings.  By  sec  2595  the  former  includes 
every  "proceeding  in  a  court  of  justice  by  which  a  party 
prosecutes  another  party  for  the  enforcement  or  protection  of 
a  right,  the  redress  or  prevention  of  a  wrong,  or  the  punish- 
ment of  a  public  offense."  By  sec.  2596  the  latter  includes 
every  other  proceeding.  Actions  are  subdivided  into  two 
classes,  criminal  and  civil.  Sec  2597.  The  former  include* 
every  action  prosecuted  by  the  state  as  a  party  against  a  per- 
son charged  with  a  public  offense  for  the  punishment  there- 
of. Sec  2598.  The  latter  includes  all  others  (sec  2599), 
whether  prior  to  the  Code  denominated  actions  at  law  or 
suits  in  equity,  the  distinctions  in  that  regard  and  the  form* 
in  respect  thereto  being  abolished  and^wholly  superseded  by 
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"the  civil  action  of  the  Code.  Sea  2600.  The  appeal  statutes 
were  framed  in  harmony  therewith,  the  right  of  appeal  as  to  a 
final  determination  of  an  action  being  conferred  separate  and 
^distinct  (sec.  3047)  from  the  right  of  appeal  as  to  intermedi- 
ate orders,  orders  in  special  proceedings,  and  others  (sec. 
3069) .  A  proceeding  instituted  by  the  issuance  of  one  of  the 
original  writs  mentioned  must  fall  within  those  denominated 
actions.  A  writ  of  error  to  review,  on  the  merits,  a  final  judg- 
ment is  in  no  sense  a  proceeding  in  an  action,  but  is  a  new 
proceeding  to  review  a  final  judgment  rendered  in  an  action 
in  a  court  different  from  the  one  issuing  the  writ.  Paine  v. 
Chase,  supra.  The  writ  of  habeas  corpus  is  used  to  institute 
a  proceeding  for  the  vindication  of  the  right  to  personal  lib- 
erty. State  ex  rel.  Diurner  v.  Huegin,  supra.  Such  a  pro- 
ceeding is  not  in  a  prosecution,  but  "is  a  new  suit  to  enforce 
a  civil  right"  Waite,  C.  J.,  in  Ex  parte  Tom  Tong,  108 
U.  S.  556,  2  Sup.  Ct  871.  Likewise  the  issuance  of  a  writ  of 
certiorari  is  essentially  the  commencement  of  a  proceeding 
independent  of  that  to  be  reveiwed.  It  is  a  remedy  afforded 
by  law  to  enable  one  who  has  been,  or  may  be,  injured  by  a  de- 
termination of  a  judicial  nature,  good  merely  in  form,  but 
void  for  jurisdictional  error  to  vacate  it  It  is  in  many  cases 
the  only  remedy  by  which  the  right  of  the  matter  can  be  di- 
Tectly  vindicated. 

The  procedure  in  all  cases  above  mentioned  must  necessarily 
assimilate  to  that  of  actions,  strictly  so  called,  not  to  that  of 
special  proceedings.  State  ex  rel.  Risch  v.  Trustees,  supra. 
There  must  be  papers  in  the  nature  of  pleadings  whether  they 
are  called  such  or  not  There  must  be  a  trial,  which  in  many 
cases  may  include  the  Solution  of  questions  of  fact  The 
issues  are  commonly  placed  on  the  calendar  for  trial,  in  all 
respects  like  those  in  other  actions.  The  rules  of  court  ex- 
pressly provide  therefor  in  certiorari  actions,  and  recognize 
that  they  should  be  brought  to  a  hearing  in  the  circuit  court 
upon  the  usual  notice  of  trial.     Sec.  4,  rule  XXX,  Circuit 
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Court  Rules*     The  proceeding  is  closable  only  by  a  judg- 
ment 

The  court  established  the  practice  as  indicated  by  a  series 
of  decisions.  At  the  outset  it  was  said  that  the  sufficiency  of 
the  writ  and  the  return  should  be  tested  by  ordinary  rules  and 
proceedings  applicable  to  pleadings.  State  ex  rel.  Green  Bay 
&  M.  R.  Co.  v.  Jennings,  supra.  That  was  said  to  be  the  rule, 
the  proceeding  being  a  suit  That  is  hardly  accurate,  since 
a  suit,  strictly  speaking,  is  unknown  to  the  Code.  The  idea 
in  mind  was  that  the  fact  that  at  common  law  the  proceed- 
ing was  denominated  a  suit,  is  to  be  remembered  in  connec- 
tion with  the  substitution  by  the  Code  of  the  civil  action  for 
all  common-law  remedies  denominated  suits  or  actions.  In 
Starkweather  v.  Sawyer,  63  Wis.  297,  300,  23  N.  W.  566, 
it  was  said  that  a  certiorari  proceeding  must  be  closed  by* 
a  judgment  Later  it  was  held  that  such  a  final  determina- 
tion is  a  judgment  under  the  appeal  statute.  State  ex  rel. 
Court  of  Honor  v.  Ciljohann,  supra.  Still  later  it  was- 
held  that  the  proceeding  is  an  action  under  the  cost  statute. 
State  ex  rel.  Risch  v.  Trustees,  supra.  In  State  ex  rel.  Dur- 
ner  v.  Huegin,  supra,  it  was  stated  that  before  the  Code  an 
original  writ  was  issued  to  commence  a  proceeding  denomi- 
nated a  suit,  and  that  the  abrogation  of  suits  and  the  substi- 
tution therefor  of  the  action  of  the  Code  made  such  a  proceed- 
ing, though  not  technically  within  the  meaning  of  sec.  2^597, 
an  action,  but  such  clearly  within  the  broad  meaning  of  sec 
2595,  which  must  be  deemed  to  refer  to  all  remedies  displaced 
by  the  civil  action  of  the  Code.  That  was  restated  in  State 
ex  rel.  Risch  v.  Trustees,  supra,  where  the  language  formerly 
used  was  somewhat  amplified,  it  being  said  that  the  constitu- 
tional grant  of  authority  to  use  the  common-law  writs  carried' 
with  it,  necessarily,  the  right  to  use  them  with  the  functions 
applicable  thereto  before  the  Code,  which  included  the  com- 
mencement of  proceedings  called  suits ;  that  the  abrogation  of 
suits  and  substitution  in  place  thereof  of  a  civil  action  could 
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-not  be  reeognized  as  changing  the  function  of  the  writs  as 
preserved  by  the  constitution. 

It  follows  that  the  issuance  of  an  original  writ'  is  to  be 
deemed  to  all  intents  and  purposes  the  commencement  of  an 
action  in  the  statutory  sense,  characterized  by  proceedings  in 
the  nature  of  pleadings,  by  issues,  by  the  trial  thereof,  by  a 
judgment  with  the  incident  of  costs  to  the  prevailing  party, 
and  the  right  of  appeal. 

In  the  above  discussion  we  have  treated  the  writ  of  certio- 
rari as  one  of  several  original  writs  necessarily  governed  by 
the  same  rules.  All  of  our  decisions  on  the  subject  are  in  har- 
mony therewith,  and  with  authorities  elsewhere.  Hendrix 
v.  Kellogg,  32  Ga.  435,  437;  Kohl  v.  U.  S.  91  U.  S.  367; 
Marion  v.  Qanby,  68  Iowa,  142,  26  N.  W.  40;  Holmes  v. 
Jermison,  14  Pet.  540 ;  Coston  v.  Coston,  25  Md.  500,  507 ; 
State  v.  Newell,  13  Mont.  302,  304;  Hartman  v.  Oreetihow, 
102  TJ.  S.  672 ;  American  Exp.  Co.  v.  Michigan,  177  U.  S. 
404,  20  Sup.  Ct.  695 ;  Roadhouse  v.  Briggs,  194  HL  435,  62 
N.  E.  778 ;  McBwne  v.  People  ex  rel.  Stout,  50  111.  503 ;  Wes- 
ton v.  Charleston,  2  Pet.  449 ;  People  v.  Clarke,  9  N.  Y.  349 ; 
Cohens  v.  Virginia,  6  Wheat.  264,  409 ;  Ex  parte  Miller,  129 
Ala.  130,  30  South.  611. 

2.  The  term  "state  officers,"  used  in  the  act  under  consid- 
eration, is  sometimes  construed  as  meaning  only  heads  of  the 
executive  departments  of  the  state  elected  by  the  people  at 
large,  such  as  governor,  lieutenant  governor,  state  treasurer, 
secretary  of  state,  attorney  general,  and  the  like.  In  its  more 
comprehensive  sense  it  includes  every  person  whose  duties  ap- 
pertain to  the  state  at  large.  The  exact  sense  in  which  the 
term  is  used  in  any  particular  law  must  often  be  determined 
by  ordinary  rules  for  judicial  construction.  One  of  the  cardi- 
nal rules  thereof  is,  a  meaning  should  not  be  attributed  to 
words  leading  to  absurd  consequences.  That  at  once,  we 
should  say,  narrows  the  meaning  of  the  term  here  to  its  more 
restrictive  and  ordinary  signification.     Otherwise,  it  would 
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apply  to  all  actions  wherever  commenced  in  the  state,  regard- 
less of  the  residence  or  principal  place  of  abode,  or  official 
residence  of  the  parties,  in  the  event  of  the  defendant  being 
sued  in  his  official  capacity  and  his  possible  field  of  operations 
extending  to  the  whole  state.  That  would  include  every  mem- 
ber of  each  of  the  numerous  legislative  creations  called  boards 
ox  commissions,  every  notary  public,  every  state  game  warden 
and  his  deputies,  and  a  multitude  of  other  officers.  Such  a 
construction  would  turn  a  law,  evidently  intended  to  prevent 
unnecessary  disturbance  of  public  affairs,  into  one  of  an  op- 
posite character. 

The  state  officers,  heads  of  departments  who  have  their  of- 
ficial residence  at  the  capital  of  the  state  and  who  are  expected 
to  keep  open  office  there  during  business  hours  and,  generally 
speaking,  to  be  thetfe  themselves,  might  be  greatly  prejudiced, 
and  the  public  welfare  a&  well,  by  their  being  required  to  at- 
tend trials  of  actions  in  their  official  capacities  in  distant  parts 
of  the  state.  The  reason  of  the  law  seems  to  strictly  confine 
it  to  such  officers.  To  extend  it  further  would  necessarily  ad- 
vance its  boundaries  so  as  to  include  all  persons  to  whom  the 
term  in  any  reasonable  sense  could  apply.  So  we  reach  the 
conclusion  that  the  legislature  used  it  in  its  restrictive  sense, — 
the  one  which  commonly  occurs  to  the  mind  when  the  words 
are  spoken.  Courts  elsewhere,  in  similar  circumstances,  have 
said  that,  as  a  general  rule,  it  applies  only  in  that  sense.  State 
ex  rel  Steams  v.  Smith,  6  Wash.  496,  33  Pac.  974. 

Appellants'  counsel  question  the  right  of  respondent  to  the 
remedy  accorded,  insisting  that  the  latter  is  neither  interested 
in  nor  a  party  to  the  proceeding  complained  of.  If  the  prem- 
ises are  correct  the  conclusion  itself  cannot  well  be  questioned. 

Obviously  the  very  life  of  respondent,  as  to  its  dental  de- 
partment, depends  upon  whether  its  certificates  of  graduation, 
in  themselves,  constitute  an  efficient  password,  so  to  speak,  at 
the  door  which  the  law-making  power  has  seen  fit  to  erect  be- 
tween the  outside  and  the  inside  of  the  dental  profession.    It 
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is  no  answer  to  respondent's  position  to  say  that  a  graduate  is 
not  by  a  sentence  of  nonreputability  passed  upon  his  alma 
mater  precluded  from  approaching  the  bar  of  the  official  board 
on  his  merits,  and,  by  showing  actual  qualifications  for  the 
profession  of  dentistry,  obtain  the  coveted  license.  A  college 
cannot  exist  without  revenue.  It  cannot  have  revenue  without 
patrons.  It  cannot  have  patrons  unless  it  can  send  its  finished 
students  out,  in  due  course,  to  enter  into  the  activities  of  the 
profession  with  the  requisite  character  to  secure  admission 
thereto  on  that  alone.  It  cannot  have  essential  competency  in 
that  regard,  unless  it  possesses  in  fact,  and  in  the  judgment  of 
the  official  state  board,  reputability ;  character  as  an  institu- 
tion of  learning  satisfactory  to  such  board.  The  board  is  the 
sole  judge  in  the  matter,  subject  to  a  revision  of  its  decision 
for  reasonableness.  It  holds  in  its  hands,  under  the  present 
system,  the  destiny  of  the  college.  In  ease  of  the  latter  having 
done  all  that  is  reasonable  to  satisfy  the  legislative  idea  of  rep- 
utability, whether  it  shall  "live  or  die,  survive  or  perish,"  is 
within  the  province  of  the  appellants  to  determine,  subject  to 
such  review  of  its  decision  as  the  law  of  the  land  may  afford, 
in  case  of  an  abuse  of  its  authority  either  in  respect  to  the 
standard  required  or  failure  to  reasonably  observe  established 
rules,  precedents,  and  methods  in  arriving  at  its  conclusion. 
State  ex  rel.  Coffey  v.  Chittenden,  112  Wis.  569,  88  N.  W. 
587. 

From  what  has  been  said  we  need  not  spend  much  time  sup- 
porting disaffirmance  of  the  proposition  that  respondent  had 
no  interest  in  the  decision  of  the  board  as  to  its  reputability. 
Whether  we  view  the  case  upon  the  theory  that  the  decision 
occurred  incidental  to  the  primary  matter  of  passing  upon  ap- 
plications for  licenses,  or  the  theory  that  the  primary  matter 
was  the  status  of  the  college,  makes  no  difference  with  the 
final  result  as  we  shall  see.  If  the  action  of  the  board  was  a 
mere  incidental  decision,  nevertheless  the  college  was  an  inter- 
ested party  on  principle  and  under  the  decisions  of  this  court 
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in  the  ease  cited.  It  was  there  held  that  such  a  decision  may 
be  regarded  as  settling  the  status  of  the  college  until  subse- 
quent events  shall  reasonably  require  re-investigation  of  the 
matter.  So  the  incidental  decision  here,  if  that  be  its  char- 
acter, had  all  the  force,  as  regards  injurious  effects  upon  the 
college,  of  one  rendered  in  a  direct  proceeding  against  it 

The  failure  of  the  premises  upon  which  the  logic  of  appel- 
lants' counsel  rests  involves  a  concession,  it  seems,  that  if  the 
decision  of  the  board  was  one  which  it  might  properly  have 
made  under  any  circumstances,  it  was  subject  to  be  reviewed 
upon  certiorari,  if  respondent  was  competent  to  sue  out  the 
writ  It  is  not  an  absolute  essential  to  competency  in  such 
cases  that  the  petitioner  should  be  a  party  to  the  record  in  the 
proceeding  sought  to  be  reviewed,  nor  necessary  that  he  should 
be  the  party  wronged,  as  regards  a  proper  citation  being  es- 
sential to  jurisdiction  of  the  subject  matter.  A  good  illustra- 
tion of  that  is  found  in  State  ex  rel.  Oraef  v.  Forest  Co.  74 
Wis.  610,  43  N.  W.  551,  where  certiorari  at  the  instance  of  a 
taxpayer — injuriously  affected  by  the  determination  of  his 
county  board  changing  the  boundaries  of  two  towns  and  or- 
ganizing a  new  one — was  sustained  to  test  the  validity  of  the 
board's  action.  Analogous  to  that  case  are  State  ex  rel.  Wood 
v.  GoHstucker,  40  Wis.  124,  and  State  ex  rel.  Hallauer  v. 
Gosnell,  116  Wis.  606,  93  ST.  W.  542. 

Authorities  may  readily  be  found  to  the  effect  that  no  one 
is  entitled  to  a  writ  of  certiorari  to  review  a  proceeding  to 
which  he  is  not  a  party,  but  a  careful  examination  thereof  will 
show  that  they  do  not  go  to  the  extent  of  limiting  the  use  of 
the  writ  to  parties  to  the  record.  The  essential  of  competency 
to  use  the  writ,  if  the  court  in  its  discretion  sees  fit  to  permit 
it,  is  that  the  applicant  is  a  party  to  the  record  or  a  party,  in 
that  the  decision  is  directed  against  him  or  his  property,  or  a 
party  constructively,  in  that  the  enforcement  of  the  decision 
would  involve  special,  immediate,  and,  in  effect  at  least,  a  di- 
rect injury  to  his  interests.  In  such  circumstances,  if  he  has 
Vol.  127—32 
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no  other  remedy  reasonably  available,  the  court  may  in  its  dis- 
cretion, and  must  if  in  the  exercise  of  sound  discretion  it 
ought  to,  give  him  the  use  of  its  original  writ  of  certiorari  to 
vindicate  his  right  The  law  is  quite  comprehensively  stated 
in  respect  to  the  matter  in  4  Ency.  PL  &  Pr.  167,  thus : 

"The  writ  will  not  be  issued  on  the  application  of  one  who 
has  no  ground  of  complaint,  whether  the  applicant  therefor  is 
a  party  to  the  proceedings  or  not.  Where,  however,  the  ap- 
plicant for  the  writ  has  been  actually  aggrieved  by  the  pro- 
ceedings of  which  he  complains,  and  the  proceedings  are  re- 
viewable by  certiorari,  he  is  entitled  to  the  writ" 

"In  considering  whether  or  not  the  person  is  the  proper 
party  to  apply  for  the  writ,  the  court  frequently  exercises  its 
discretion." 

"The  court  should  be  satisfied  before  allowing  or  acting 
upon  the  writ,  that  the  issuance  of  the  writ  is  essential  to  pre- 
vent some  substantial  injury  to  the  applicant;  and  it  devolves 
upon  the  applicant  to  show  his  right  to  prosecute  the  writ" 

"The  applicant  must  have  grievances  of  his  own,  and  must 
not  base  his  right  to  the  writ  on  the  ground  that  the  rights  of 
others  have  been  infringed." 

The  following  are  good  applications  of  the  foregoing  stated 
-doctrine:  People  ex  rel.  Sheridan  v.  Andrews,  52  N.  Y.  445; 
People  ex  rel.  Younums  v.  Wagner,  7  Lans.  467 ;  Palmer  v. 
Circuit  Judge,  83  Mich.  528, 47  N.  W.  355 ;  Strong  v.  County 
€omm'r$,  31  Me.  578 ;  People  ex  rel.  Allen  v.  Knowles,  47  N. 
Y.  415 ;  Stone  v.  Miller,  60  Iowa,  243, 14  N.  W.  781 ;  Groves 
v.  Richmond,  53  Iowa,  570,  5  N.  W.  763 ;  Welch  v.  County 
Court,  29  W.  Va.  63,  1  S.  E.  337 ;  Miller  v.  Jones,  80  Ala. 
89;  Tallon  v.  Hobohen,  60  K  J.  Law,  212,  37  Atl.  895; 
Wood,  Mandamus  (2d  ed.)  151. 

It  may  be  that  some  of  the  cases  cited  are  on  rather  extreme 
lines.  Certain  it  is  that  some  of  them  go  much  further  than 
is  necessary  for  the  purposes  of  this  one.  We  are  not  unmind- 
ful that  the  writ  of  certiorari  is  not  issuable  for  purpose  of  re- 
viewing the  exercise  of  legislative  discretion  (People  ex  reL 
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Jamaica  v.  Queens  Co.  131  N.  T.  468,  30  N.  E.  488),  or  a 
mere  administrative  matter  (State  ex  rel.  Anderson  v.  Timme, 
70  Wis.  627,  36  N.  W.  325),  or  proceedings  in  form  judicial 
of  a  mere  usurper  (State  ex  rel.  Schaefer  v.  Schroff,  123  Wis. 
98,  100  N.  W.  1030). 

The  true  rule  deducible  from  the  authorities  is  this :  In  the 
exercise  of  its  discretionary  authority  a  court  of  general  juris- 
diction,— upon  the  application  of  any  party  to  a  judicial  pro- 
ceeding, or  person  interested  in  a  proceeding  of  a  judicial  or 
<7tawi-judicial  nature,  because  of  some  special  or  peculiar  in- 
jury to  himself  in  person  or  property,  for  which  he  had  no 
other  reasonably  available  remedy, — may  grant  the  use  of  its 
writ  of  certiorari  to  review  the  same  for  jurisdictional  error, 
and  upon  reasonably  clear  prima  fdcie  showing  in  that  regard 
discretionary  authority  should  be  so  exercised.  This  treat- 
ment, in  the  main,  relates  only  to  injury  where  the  proceed- 
ing is  not  against  the  person  or  property  of  the  applicant  for 
the  writ  It  does  not  include  to  the  fullest  extent  the  right  to 
the  writ  where  the  proceeding  is  direct, — those  cases  where 
citation  to  the  person  in  some  reasonable  way  is  requisite  to 
jurisdiction  of  the  subject  matter. 

Counsel  for  respondent  go  further  than  to  merely  answer 
the  contention  of.  counsel  for  appellants  on  the  proposition  that 
the  writ  was  improvidently  issued  because  the  decision  chal- 
lenged was  merely  incidental  to  passing  on  applications  for 
licenses,  and  that  the  college  had  no  such  interest  in  the  mat- 
ter as  to  warrant  the  court  in  permitting  a  judicial  review 
thereof  in  the  manner  attempted ;  claiming  that  the  decision 
did  not  relate  solely  to  a  mere  incidental  matter  involved  in 
an  issue  between  the  board  and  applicants  for  licenses,  but 
was  in  the  nature  of  a  proceeding  directly  against  the  college 
itself;  a  decision  intended  to  have  a  general  effect,  and  that 
as  the  proceeding  was  in  rem,  the  college,  as  the  possessor  of 
the  res,  was  not  only  a  proper  but  a  necessary  party,  rendering 
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essential  some  reasonably  efficient  notice  to  it  and  opportunity 
to  be  heard,  as  a  condition  of  jurisdiction  of  the  subject 
matter. 

We  incline  to  the  view  that  the  decision  of  the  board  cannot 
be  construed  as  a  mere  incidental  conclusion.  The  proceed- 
ings leading  up  to  it  strongly,  if  they  do  not  conclusively, 
indicate  that,  in  form  and  purpose,  they  were  direct,  the  peo- 
ple at  large  being  on  the  one  side  and  the  college,  or  it  and 
those  holding  its  certificates  of  graduation,  on  the  other. 
There  were  applications  for  licenses  on  file,  but  they  had  not 
been  taken  up  for  consideration  prior  to  the  making  of  the  de- 
cision, nor  were  they  at  the  time  thereof,  so  far  as  appears, 
specially  or  even  incidentally  under  consideration.  No  notice 
was  given  to  the  applicants,  as  was  done  on  former  occasions, 
to  appear  and  make  proof.  It  does  not  appear  that  the  appli- 
cations in  hand  were  specially  thought  of.  The  attention  of 
the  board  was  directed  solely  to  the  situation  of  the  students 
who  had  not  yet  received  their  diplomas  and  the  attitude  of 
the  college  in  respect  thereto.  So  little  attention  was  paid  to 
the  applications  for  licenses,  that  the  matter  was  not  called  to 
mind  when  the  return  was  made  and  it  became  necessary,  in 
order  to  make  a  complete  showing  in  the  return,  to  bring  in 
the  facts  in  that  regard  by  amendment.  The  entire  history 
of  the  matter,  as  indicated  in  general  terms  by  the  statement, 
and  as  will  appear  in  more  detail  hereafter,  shows  pretty 
clearly  that  at  least  the  primary  matter  involved  was  the  char- 
acter of  the  college.  The  decision  went  directly  against  it  and 
incidentally,  if  at  all,  against  pending  or  anticipated  applica- 
tions for  licenses.  Doubtless,  whether  the  proceedings  were 
directly  against  the  college  by  itself,  or  against  it  and  appli- 
cants for  licenses  as  uniting  two  primary  matters,  is  not  ma- 
terial since  the  rule  as  to  notification  to  the  former  and  oppor- 
tunity to  be  heard  before  condemnation  would  be  the  same  in 
one  case  as  in  the  other. 

The  foregoing  leads  to  the  interesting  question  of  whether 
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notice  to  the  college  was  necessary  to  jurisdiction  of  the  sub- 
ject matter  by  the  board.  That  the  decision  affects  its  material 
interests  has  been  sufficiently  shown.  If  that  resulted  from  a 
mere  exercise  of  legislative  discretion,  it  would  not  be  reme- 
diable by  certiorari,  as  we  have  seen.  Neither  would  it  be  if 
it  resulted  from  the  reasonable  exercise  of  judicial  discretion, 
or  a  decision  judicial  in  form,  which  was  wholly  a  usurpation, 
i.  e.  one  which  the  board  would  not  have  jurisdiction  to  make 
under  any  circumstances,  waiving  constitutional  and  other 
questions.  It  has  been  suggested  that  the  latter  is  more  nearly 
its  character  than  any  that  can  be  suggested ;  that  it  was  a 
mere  "fulmination"  which  did  not  and  could  not  injure  the 
college  because  the  board  had  no  jurisdiction,  under  any  cir- 
cumstances, to  act  generally  upon  the  subject  of  the  status  of 
the  college.  That  suggestion,  if  any  going  to  the  character  of 
the  decision,  is  at  this  point  entitled  to  consideration. 

Manifestly,  if  the  board  had  any  function  in  the  matter  it 
was  of  a  judicial  nature.  That  was  distinctly  held,  in  con- 
formity to  elementary  principles  and  decisions  in  similar 
cases,  in  Stale  ex  rel.  Coffey  v.  Chittenden,  112  Wis.  569,  88 
N.  W.  587.  Every  court  that  has  ptfssed  upon  a  similar  law 
has  so  held,  so  far  as  we  can  discover.  The  following  lari- 
guage  in  Williams  v.  Dental  Examiners,  93  Tenn.  619,  27  S. 
W.  1019,  is  in  line  with  expressions  of  this  court: 

"It  is  evident  that  it  was  the  purpose  of  the  legislature  to 
lodge  it  in  the  board  of  examiners  created  by  the  act  ...  In 
performing  their  duties,  the  board  is  exercising  a  quasi~ju&i~ ' 
cial  function,  and,  so  long  as  it  does  not  act  arbitrarily  and 
illegally,  its  determination  cannot  be  coerced." 

In  People  ex  rel  Sheppard  v.  Dental  Examiners,  110  111. 
180,  the  court  spoke  likewise,  as  follows: 

"These  questions  of  fact,"  relating  to  reputability,  "are,  by 
the  act,  submitted  to  the  decision  of  the  board, — not  in  so 
many  words,  but  by  the  plainest  and  most  necessary  implica- 
tion. Their  action  is  to  be  predicated  upon  the  existence  of 
the  requisite  facts,  and  no  other  tribunal  is  authorized  to  in- 
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vestigate  them,  and  of  necessity,  therefore,  they  must  do  so. 
The  act  of  ascertaining  and  determining  what  are  the  facts,  is 
in  its  nature  judicial.  It  involves  investigation,  judgment, 
and  discretion." 

To  the  same  effect  are  State  ex  rel.  Granville  v.  Gregory*  83 
Mo.  123 ;  State  ex  rel.  Powell  v.  State  Med.  Exam.  Board,  32 
Minn.  324,  20  N.  W.  238 ;  Fr<mce  v.  State,  57  Ohio  St  1, 
47  N.  E.  1041.  All  courts  which  have  considered  the  matter 
have  rejected  the  ideas  sometimes  advanced  that  such  delega- 
tions of  authority  contravene  the  constitution  vesting  legisla- 
tive authority  in  the  senate  and  assembly  and  judicial  author- 
ity in  the  courts.  The  authority  conferred  is  neither  legisla- 
tive nor  judicial  in  a  constitutional  sense.  It  is  authority  to 
determine  questions  of  fact  required  to  be  solved  by  the  exer- 
cise of  judgment  preliminary  to  performance  of  purely  ad- 
ministrative duties.  The  constitutional  authority  vested  in 
the  legislature  appertains  wholly  to  the  making  of  law.  That 
vested  in  such  boards  as  we  have  here  appertains  wholly  to 
the  administration  of  law.  The  judicial  power  vested  by  the 
constitution  in  courts  relates  to  that  administration  of  reme- 
dies for  remediable  rights  formerly  exercised  exclusively  by 
courts.  The  discretionary,  denominated  gtwwt-judicial,  au- 
thority vested  in  such  boards  as  the  one  in  question  is  a  neces- 
sary incident  of  purely  administrative  duties.  The  two,  in 
many  branches  of  civirgovernment,  are  inseparable,  and  have 
no  similarity  to  authority  exercisable  by  courts  through  the  in- 
strumentality of  judicial  remedies.  The  following  citations 
are  but  a  few  which  might  be  mentioned  where  this  subject 
has  been  treated  in  cases  similar  to  the  one  in  hand:  State  v. 
Heinemann,  80  Wis.  253,  49  N.  W.  818 ;  State  ex  rel  Kel- 
logg v.  Currens,  111  Wis.  431,  87  N.  W.  561 ;  State  v.  Dent, 
25  W.  Va.  1 ;  Dent  v.  West  Virginia,  129  U.  S.  114,  9  Sup. 
Ct  231 ;  Reetz  v.  Michigan,  188  U.  S.  505,  23  Sup.  Ct.  390 ; 
France  v.  State,  57  Ohio  St.  1,  47  N.  E.  1041 ;  State  v.  Har- 
mon, 31  Ohio  St  250 ;  Elmore  v.  Overton,  104  Ind.  548,  4 
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K  E.  197 ;  Ex  parte  Whitley,  144  Oal.  167,  77  Pac.  879 ;  Los 
Angeles  Co.  v.  Spencer,  126  Cal.  670,  59  Pac.  202;  State  v. 
Hathaway,  115  Mo.  36,  21  S.  W.  1081;  Flowrnoy  v.  Jeffer- 
sonvUle,  17  Ind.  169;  Wilkins  v.  State,  113  Ind.  514,  16  K 
E.  192 ;  State  ex  rel.  Burroughs  v.  Webster,  150  Ind.  607,  50 
K  E.  750;  State  Board  of  Health  v.  Roy,  22  R.  I.  538,  48 
Atl.  802 ;  People  v.  Hasbrouclc,  11  Utah,  291,  39  Pac.  918. 

May  the  board,  in  anticipation  of  necessity  for  the  exercise 
of  its  administrative  functions,  and  upon  being  invoked  to  do 
so  by  the  party  on  the  one  side  chiefly  interested  (the  college), 
investigate  and  pass  judicially  upon  its  reputability,  establish 
its  status  for  purposes  past  and  future,  subject  to  reasonable 
revision  of  the  matter  upon  any  change  occurring  fairly  call- 
ing therefor  ?  True,  there  is  no  express  delegation  of  such  au- 
thority in  the  written  law,  there  was  no  express  delegation  of 
such  authority  in  the  law  prior  to  the  act  of  1903,  nor  to  pass 
upon  the  matter  of  reputability  at  all,  nor  is  there  in  any  of 
the  many  similar  laws  in  other  states,  where  it  has  been  held 
that  the  latter  authority  exists  by  necessary  implication.  As 
Btated  by  the  Illinois  court: 

"The  establishment  of  the  reputability  of  the  college  seems 
to  be  one  of  the  primary  duties  of  the  board.  It  is  essential  to 
the  exercise  of  its  administrative  functions.  It  is  the  sole 
tribunal  to  determine  the  matter.  Its  determination  once 
made  is  prima  facie  binding.  It  is  binding  absolutely  in  all 
courts  and  places,  subject  to  review  for  jurisdictional  error 
until  changed  reasonably  by  the  board  itself." 

The  rule  applies  that  "when  the  existence  of  a  person,  a 
personal  relation,  or  a  state  of  things  is  once  established  by 
proof,  the  law  presumes  that  the  person,  relation,  or  state  of 
things  continues  to  exist  as  before,  until  the  contrary  is  shown, 
or  until  a  different  presumption  is  raised,  from  the  nature  of 
the  subject  in  question."  Those  principles  were  all  definitely 
laid  down  in  State  ex  rel.  Coffey  v.  Chittenden,  112  Wis.  569, 
88  N.  W.  587.    The  law  as  there  construed,  not  only  does  not 
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require  but  does  not  permit  the  college  to  be  challenged,  as  re- 
gards its  reputability,  upon  every  occasion  of  the  board  being 
called  upon  to  perform  its  administrative  function  of  issuing 
a  license  to  one  of  the  former's  graduates.  It  contemplates 
that  the  status  of  the  institution  being  once  regularly  estab- 
lished the  decision  in  that  regard  will  be  reasonably  perma- 
nent, so  that  applicants  for  licenses,  and  persons  desiring  to 
be  matriculated  at  the  college  as  well,  can  rely  thereon,  condi- 
tions not  efficiently  changing.  It  would  seem  that  to  confer 
on  the  board  jurisdiction  so  that,  upon  every  occasion  of  its 
administrative  function  being  set  in  motion,  regardless  of  its 
having  previously  determined  the  status  of  the  institution  in- 
volved, and  no  change  in  the  meantime,  the  reputability  of 
such  institution  may  be  inquired  into, — would  so  shock  the 
reason  as  to  cause  hesitancy,  at  least,  to  believe  the  legislature 
could  so  have  intended. 

Our  conclusion  is  that  under  the  present  system  of  legisla- 
tive regulation  of  the  profession  of  dentistry  and  of  the  char- 
acter of  educational  institutions  preparing  candidates  there- 
for, the  status  of  such  an  institution,  as  to  whether  reputable 
or  not,  is  a  matter  of  public  importance  in  which  the  candi- 
dates holding  certificates  of  graduation  and  the  institution  and 
the  public  at  large  are  independent  parties,  and  the  official 
board  is  the  sole  tribunal  to  adjudicate  in  regard  thereto;  and 
that  it  may  be  set  in  motion,  respecting  the  matter,  by  an  ap- 
plication for  a  license,  or  may  on  its  own  motion,  in  anticipa- 
tion of  the  fact  becoming  essential  to  the  execution  of  its  ad- 
ministrative functions,  or  for  the  benefit  of  all  whom  it  may 
concern,  move  in  such  matter,  or  it  may  be  set  in  motion  by 
the  college  and  required  to  so  act,  to  the  end  that  the  corpora- 
tion may  act  advantageously  and  justly  to  the  public  in  solicit- 
ing patronage  and  in  sending  its  graduates  out  on  the  pre- 
tense, evidenced  in  the  usual  way,  of  their  being  qualified  to 
enter  successfully  into  the  profession  of  dentistry.  Whenever 
the  thing  denominated  status  is  a  matter  of  public  importance 
by  principles  of  common  law  or  by  the  letter  or  spirit  of  the 
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written  law,  such  as  the  condition  of  marriage,  citizenship, 
parentage,  residence,  legal  settlement,  and  many  other  matters 
that  might  be  mentioned,  the  question  in  respect  thereto  is  a 
legitimate  matter  for  judicial  determination  by  a  tribunal 
having  jurisdiction  of  the  res.  Proceedings  of  that  sort  are  re- 
garded as  in  rem,  the  same  in  all  respects  as  if  the  thing  were 
of  a  tangible  character.  The  whole  world,  so  to  speak,  is  re- 
garded as  a  party.  The  person  directly  affected  is  deemed  to 
be  so  specially  interested  as  to  be  entitled,  under  constitu- 
tional guaranties,  as  regards  due  process  of  law,  the  equal  pro- 
tection of  the  laws,  and  the  general  principles  of  free  govern- 
ment, to  some  reasonable  opportunity  to  be  heard.  There  are 
many  cases  on  this  subject.  The  following  are  a  few  of  them : 
State  ex  rel.  KicJcbush  v.  Hceflinger,  35  Wis.  393 ;  State  ex 
rel.  Atkinson  v.  McDonald,  108  Wis.  8,  84  K  W.  171 ;  Spratt 
v.  Spratt,  4  Pet.  393 ;  McCarthy  v.  Marsh,  5  N.  Y.  263 ; 
Cabot  v.  Washington,  41  Vt.  168 ;  Hood  v.  Hood,  110  Mass. 
463  ;  Smith  v.  Smith,  13  Gray,  209 ;  Pittsford  v.  Chittenden, 
58  Vt  49,  3  Atl.  323 ;  Eoss  v.  Ross,  129  Mass.  243.  Judge 
Elliott  in  his  work  on  Practice  (vol.  1,  §§  245,  246)  treats 
this  matter  at  considerable  length,  and  states  the  general  prop- 
osition thus : 

"Where  a  court  is  empowered  to  investigate  the  law  or  the 
facts  of  a  particular  matter  respecting  the  status  of  a  person, 
or  of  a  thing,  it  necessarily  acts  in  a  judicial  capacity  and  its 
judgment  or  decree  is  the  product  of  judicial  power.  In  de- 
termining the  status  of  a  person,  where  by  law  it  is  required 
to  investigate  and  determine  that  question,  the  court  exercises 
judicial  functions.  .  .  .  With  the  res  before  it,  the  capacity 
to  proceed,  and  a  right  or  duty  to  decide,  the  decision  must, 
certainly,  be  something  more  than  an  impotent  declaration  or 
a  mere  collection  of  meaningless  words.  The  denial  that  there 
is  power  in  a  decision  in  such  a  matter  is  an  affirmation  that 
the  court's  proceeding  is  idle, — in  truth  a  mere  shallow  pre- 
tense,— but  the  concession  that  there  is  vitality  in  it  is  an 
affirmation  that  it  is  entitled  to  faith  and  credit  as  the  adjudi- 
cation of  a  court." 
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That  language,  as  will  be  seen,  was  used  with  reference  to 
judicial  action  by  courts,  but,  obviously,  it  applies  the  same 
wherever  the  action  is  of  a  judicial  nature.  It  applies  nec- 
essarily in  a  case  of  the  exercise  of  quasi-judicial  authority 
as  well  as  judicial  authority,  strictly  so  called,  to  the  extent 
of  the  binding  effect  of  any  gi^wi-judicial  decision. 

That  supports  the  position  of  counsel  for  respondent, — 
that  regarding  the  proceedings  in  rem,  as  they  essentially 
were,  the  college  was  an  indispensable  party  thereto,  and  rea- 
sonable citation  to  it  and  opportunity  to  know  the  pre- 
cise points  to  be  investigated,  to  meet  the  evidence  produced 
against  it  with  some  reasonable  semblance  of  a  judicial  in- 
quiry, and  to  produce  evidence  in  its  own  behalf  according  to 
the  ordinary  course  for  such  proceedings,  was  essential  to 
jurisdiction  to  make  any  determination  whatever. 

It  would  seem  that  the  proposition  stated  needs  no  further 
discussion.  Granted  that  the  proceeding  was  in  rem,  it  fol- 
lows that  notice  and  opportunity  to  the  possessor  of  the  res: 
should  have  been  given  as  claimed.  One  of  the  fundamental 
principles  of  our  system  of  government  is  that  no  one  shall 
be  condemned,  as  to  his  person  or  property,  without  due  proc- 
ess of  law.  That  is  well  within  the  letter,  and,  manifestly, 
within  the  spirit  of  the  fourteenth  amendment  to  the  national 
constitution,  with  our  constitutional  guaranty  as  to  a  firm  ad- 
herence to  the  fundamental  principles  of  justice,  sec.  22,  art 
I,  Const,  of  Wis.,  and  that  comprehensive,  basic  guaranty 
making  the  constitution  as  a  whole  a  recognition  and  pledge 
for  the  preservation  of  the  rights  to  life,  liberty,  and  the  pur- 
suit of  happiness.    Sec.  1,  art  I,  Const,  of  Wis. 

Due  process  of  law  does  not  mean  merely  according  to  the 
will  of  the  legislature,  or  the  will  of  some  judicial  or  quasi' 
judicial  body  upon  whom  it  may  confer  authority.  It  means 
according  to  the  law  of  the  land,  including  the  constitution 
with  its  guarantees  and  the  legislative  enactments  and  rules 
duly  made  by  its  authority,  so  far  as  they  are  consistent  with 
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constitutional  limitations.  It  excludes  all  mere  arbitrary 
dealingB  with  persons  or  property.  It  excludes  all  interfer- 
ence not  according  to  the  established  principles  of  justice,  one 
of  the  most  familiar  of  them  being  the  right  and  opportunity 
for  a  hearing,  to  meet  opposing  evidence  and  oppose  with 
evidence,  according  to  the  established  principles  of  fair  inves- 
tigation to  determine  the  justice  of  the  case,  before  judgment 
affecting  personal  or  property  rights  shall  be  pronounced. 
Siefert  v.  Brooks,  34  Wis.  443 ;  State  ex  rel.  Flint  v.  Fond 
du  Lac,  42  Wis.  287.  In  the  first  case  cited,  in  the  language 
of  Dixon,  C.  J.,  the  court  stated  the  doctrine  thus : 

"If  the  whole  proceeding  be  ex  parte  or  without  notice, 
where  notice  should  be  given,  or  if  such  be  the  character  of 
the  determinatory  act,  the  law  condemns  it  m  toto,  and  disre- 
gards it  from  the  beginning.  That  every  man  is  entitled  to 
his  day  in  court,  and  must  have  it,  and  cannot  be  affected  in 
his  person  or  his  property,  unheard  or  without  the  privilege 
secured  to  him  of  appearing  or  being  represented  in  his  own 
defense,  if  he  so  desires,  is  a  maxim  the  force  and  importance 
of  which  every  good  lawyer  appreciates,  and  one  which  no 
court  ever  surrenders." 

These  circumstances  are  essential  to  jurisdiction  in  all 
actions  in  rem:  1.  The  res  must  be  within  the  jurisdiction  of 
the  court.  That  is  satisfied  in  case  of  tangible  things  by  their 
physical  location  within  the  scope  of  the  court's  authority. 
It  is  satisfied  in  case  of  intangible  things,  such  as  status,  by 
jurisdiction  of  the  person  whose  relations  to  the  public  are  to 
be  established.  2.  There  must  be  personal  notice  to  the 
possessor  of  the  res  and  opportunity  for  him  to  have  his  day 
in  court,  where  the  statute  requires  it,  and  also  in  case  of  its 
being  silent  on  the  subject,  when  such  notice  can  reasonably 
be  given,  and  in  other  cases  there  must  be  reasonable  con- 
structive notice. 

From  the  foregoing  it  seems  quite  clear  that  whether  we 
view  the  position  of  the  board  as  that  of  having  decided  on  the 
reputability  of  respondent  incidental  to  the  exercise  of  purely 
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administrative  duties,  or  having  determined  the  status  of  the 
college  in  a  general  way  as  in  a  direct  proceeding  solely  in 
rem,  or  having  determined  the  matter  as  involving  two  pri- 
mary matters,  still  it  was  competent  for  the  court  to  permit 
the  use  of  its  writ  of  certiorari  for  a  review  of  the  decision  to 
some  extent  at  least;  that  in  the  first  situation  notice  to  the 
eollege  was  not  essential  to  jurisdiction  of  the  subject  matter, 
so  the  writ  could  reach  only  error  proper  to  be  considered  irre- 
spective thereof;  that  in  either  of  the  other  two  the  legitimate 
scope  of  the  inquiry  included  that  which  would  be  excluded 
in  the  first  situation  and  all  included  in  it  as  welL  The  claim 
of  counsel  as  to  such  scope,  suggested  on  the  argument,  is 
somewhat  extraordinary,  especially  in  view  of  the  course  of 
decisions  in  this  state,  but  it  was  made  with  such  confidence 
as  to  challenge  somewhat  more  than  a  mere  passing  notice. 

It  is  said  that  the  writ  of  certiorari  under  the  constitutional 
grants  to  circuit  courts  should  be  given  the  full  scope  of  a 
writ  of  error,  supplementing  the  appeal  statute  where  neces- 
sary to  reach  the  real  justice  of  the  case,  all  errors  assigned, 
whether  jurisdictional  or  judicial,  being  examined,  and  if  it 
is  thought  that  such  Extraordinary  scope  cannot  be  recognized, 
though  the  writ  has  been  denominated  in  the  cause  one  of  cer- 
tiorari, it  should  be  deemed  to  be  one  of  those  new  writs  which 
it  has  been  suggested  a  court  may  properly  issue  where  the 
ends  of  justice  cannot  otherwise  be  attained. 

In  support  of  the  proposition  stated,  our  attention  is  di- 
rected earnestly  to  this  language  in  sec.  8,  art.  VII,  of  the 
state  constitution : 

"Circuit  courts  shall  have  .  .  .  appellate  jurisdiction  from 
all  inferior  courts  and  tribunals,  and  a  supervisory  control 
over  the  same.  They  shall  also  have  the  power  to  issue  writs 
of  habeas  corpus,  mandamus,  injunction,  quo  warranto,  cer* 
tiorari,  and  all  other  writs  necessary  to  .  .  .  give  them  a  gen- 
eral control  over  inferior  courts  and  jurisdictions." 

That,  it  is  argued,  grants  appellate  jurisdiction  and  by  nec- 
essary implication  the  right  of  review  as  upon  an  appeal. 
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Counsel  fail  to  distinguish  between  appellate  jurisdiction  and 
the  right  of  appeal.  The  former  only  is  granted  by  the  con- 
stitution, the  latter  is  a  mere  legislative  creation.  The  legis- 
lature is  supreme  in  the  matter.  It  may  grant  the  right  of 
appeal  from  some  inferior  courts  and  not  from  others,  or  from 
courts  only,  or  from  courts  and  tribunals  exercising  quasi- 
judicial  authority  as  well;  or  may  grant  the  right  in  some 
cases  and  not  in  others,  and  having  granted  it  take  it  away. 
Without  legislative  action  creating  the  right  in  any  given  case 
in  plain  language,  or  by  necessary  implication,  it  would  be 
usurpation  for  the  court,  on  the  mere  faith  of  its  constitu- 
tional grant  of  appellate  jurisdiction,  to  entertain  an  appeal 
The  appellate  power  of  circuit  courts  must  remain  in  abey- 
ance, except  just  in  so  far  as  it  has  been,  or  shall  be,  given 
vitality  by  legislative  authority.  Mitchell  v.  Kennedy,  1 
Wis.  511 ;  Lancaster  v.  Bwrr,  25  Wis.  560;  Eureka  S.  H.  Co. 
v.  Sloternan,  67  Wis.  118,  30  K  W.  241 ;  State  ex  rel  TewaU 
v.  Pollard,  112  Wis.  232,  87  N.  W.  1107. 

The  constitutional  provision  in  question  was  taken  verbatim 
from  Michigan,  where  the  holdings  before  and  since  its  adop- 
tion are  in  harmony  with  our  own.  People  ex  rel.  Jeschly  v. 
Police  Justice,  7  Mich.  456;  Demaray  v.  Little,  17  Mich. 
386 ;  Max-field  v.  Freeman,  39  Mich.  64;  Kundinger  v.  Sagi- 
naw, 59  Mich.  355,  26  K  W.  634;  Sullivan  v.  Eamg,  82 
Mich.  548,  553,  46  N.  W.  795;  Messenger  v.  Teagan,  106" 
Mich.  654,  64  N.  W.  499.  Champlik,  C.  J.,  in  Svllivcm  v. 
Haug,  supra,  said : 

There  is  no  "inherent  right  to  appeal  from  a  judgment  of 
an  inferior  to  a  court  of  superior  jurisdiction  for  the  purpose 
of  securing  a  second  trial  upon  the  merits.  The  right  of  ap- 
peal is  and  always  has  been  statutory,  and  does  not  exist  at 
common  law.  It  is  a  remedy  which  the  legislature  may  in  its 
discretion  grant  or  take  away  .  .  .  and  unless  the  statute 
.  .  .  provides  for  an  appeal  .  .  .  none  can  be  taken." 

But  it  is  said  that  the  constitutional  grant  of  "general  con- 
trol over  inferior  jurisdictions,"  such  as  that  of  boards  like- 
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the  one  in  question,  with  the  right  to  issue  certain  writs,  in- 
cluding that  of  certiorari,  "and  all  other  writs  necessary  to 
carry  into  effect  their  orders,  judgments  and  decrees,"  is  suf- 
ficient to  afford  circuit  courts  power  to  review  proceedings  of 
an  inferior  tribunal  to  the  fullest  extent  Here  comes  in  the 
idea  that  if  some  one  of  the  writs  mentioned  is  not  appropriate 
for  a  full  review  the  court  may  invent  a  new  one.  We  are 
not  unmindful  that  the  learned  chief  justice  who  wrote  the 
opinion  in  Att'y  Oen.  v.  Railroad  Cos.  35  Wis.  425,  515,  sug- 
gested that  such  power  of  invention  existed  as  "a  secret  in 
law,"  quoting  from  Lord  Coke.  That  suggestion  has  led  to 
more  than  one  urgent  appeal  to  this  court,  and  probably  others 
to  circuit  courts,  to  give  vitality  to  such  secret,  but  without 
success  so  far  as  we  are  aware.  If  there  be  such  a  secret,  the 
fact  that  during  the  more  than  a  century  which  has  elapsed 
since  Lord  Coke  so  suggested,  it  has  never  been  called  into 
requisition,  renders  strikingly  significant  the  inventive  genius 
•of  the  early  architects  of  the  common-law  system.  The  so- 
called  secret  has  slept  so  long  as  to  raise  doubts  as  to  whether 
the  framers  of  the  constitution  had  in  mind  in  using  the  term 
"all  other  writs,"  etc.,  any  others  than  those  that  were  then 
known,  though  not  mentioned  specifically,  which  were  appro- 
priate to  render  efficient  the  jurisdiction  conferred.  Cer- 
'  tainly,  as  remarked  in  State  ex  rel.  Fourth  Nat.  Bank  t?.  Johtir 
son,  103  Wis.  591,  615,  79  N.  W.  1081,  those  which  are  men- 
tioned are  sufficient  for  all  ordinary  situations,  liable  to  occur 
where  the  constitutional  authority  of  superintending  control 
may  be  called  into  activity.  No  event  has  heretofore  occurred, 
so  far  as  appears  from  the  records  of  the  court*  where  consti- 
tutional instrumentalities,  without  resort  to  invention,  have 
not  been  entirely  adequate  for  the  supervisory  control  of  in- 
ferior courts  and  jurisdictions.  What  may  have  appeared 
some  time,  as  is  the  case  now,  to  be  a  need  for  some  new  writ 
or  a  new  function  for  an  old  one,  originated  in  misconception 
of  the  jurisdiction  contemplated  by  the  term  "general  control 
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over  inferior  courts  and  jurisdictions"  as  it  was  understood 
by  the  framers  of  the  constitution. 

The  whole  scope  of  superintending  control  is,  with  reason- 
able accuracy,  defined  by  the  quoted  words  of  the  constitution. 
The  supplementary  grant  of  authority  to  issue  certain  and 
other  specified  writs  does  not  enlarge  it  in  any  particular.  As 
said  in  Atfy  Oetu  v.  Railroad  Cos.,  while  the  use  of  certain 
writs  was  granted  to  this  court  in  aid  of,  and  for  jurisdiction 
as  well,  the  grant  to  the  circuit  courts  is  an  appurtenance  to 
jurisdiction  "with  power  to  put  the  writs  to  all  proper  uses ;" 
that  is  to  say:  each  writ,  it  was  contemplated,  should  be  rec- 
ognized as  having  its  ordinary  function  according  to  the 
course  of  the  common  law,  as  a  mere  instrumentality  in  the 
exercise  of  jurisdiction  granted  independently  thereof.  It 
will  be  observed  that  the  writ  of  error,  the  one  best  known  and 
most  commonly  used  under  the  old  system, — the  one  appro- 
priate to  appellate  jurisdiction, — was  not  mentioned  in  the 
grant  of  authority  to  circuit  courts.  It  was  not  appropriate 
to  the  jurisdiction  of  superintending  control.  The  function 
thereof,  as  regards  the  circuit  court,  was  rendered  unnecessary 
by  the  grant  of  appellate  jurisdiction  with  legislative  power  to 
make  the  same  active  in  its  discretion.  It  is  elsewhere  held 
under  a  similar  statutory  system^  and  the  one  upon  which 
ours  was  mainly  modeled,  that  the  writ  of  error  cannot  be 
used  by  a  circuit  court.  That  approved  would  answer  the 
suggestion  made  by  counsel  at  the  bar  that  jurisdiction  in 
that  regard  exists  as  to  our  circuit  courts  and  should  have 
weight  in  determining  the  scope  of  authority  exercisable  at  the 
circuit  in  this  case,  as  to  deciding  the  cause  upon  the  merits. 
However,  there  is  no  need  to  determine  that  question  here, 
though  it  might  well  be  said  in  passing  that  the  records  fur- 
nish no  precedent  for  the  use  of  a  writ  of  error  by  a  circuit 
court 

The  exact  scope  of  the  jurisdiction  denominated  "general 
control  over  inferior  courts  and  jurisdictions"  as  to  such 
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courts  has  never  been,  so  far  as  we  can  discover,  defined  au- 
thoritatively. The  term  or  its  equivalent  may  be  found  in 
most  of  the  written  constitutions  of  the  land.  The  idea  came 
to  us  from  the  judicial  system  of  England.  Doubtless  in  giv- 
ing to  circuit  courts  an  equivalent  to  the  jurisdiction  of  the 
English  courts  of  King's  Bench,  Common  Pleas,  Exchequer 
and  Chancery,  it  was  designed  to  construct  a  system  with  the 
three  grand  divisions,  original  jurisdiction,  appellate  juris- 
diction, and  jurisdiction  for  supervisory  control,  the  latter 
being  coextensive  with  the  similar  jurisdiction  formerly  exer- 
cised by  the  court  of  King's  Bench.  The  system  for  circuit 
courts  is  similar,  as  regards  their  legitimate  field  of  operation, 
to  that  for  this  court,  within  its  sphere  of  action,  the  latter 
being  conferred  by  the  term  "general  superintending  con- 
trol." That  was  defined  for  the  first  time  by  this  court,  speak- 
ing through  Mr.  Justice  Winslow,  in  State  ex  rel.  Fourth 
Nat.  Bank  v.  Johnson,  supra.  As  to  circuit  courts  it  is  fenced 
about,  so  to  speak,  by  the  functions,  in  the  aggregate,  of  the 
ancient  writs  used  to  exercise  it  prior  to  the  constitution,  and 
preserved  thereby  for  the  same  purpose.  It  was  not  given,  as 
such  authority  was  to  this  court,  without  instrumentalities  es- 
sential to  its  activity,  but  was  given  with  its  appropriate  "ap- 
purtenances," some  being  mentioned  and  others  described 
generally.  The  scope  of  the  former,  as  defined  by  Blackstone 
(3  Comm.  ch.  4,  p.  42),  referred  to  as  the  most  reliable  source 
for  authority  on  the  question  in  State  ex  rel.  Fourth  Nat. 
Bank  v.  Johnson,  is  this :  1.  To  keep  inferior  courts  within 
the  boundaries  of  their  authority.  2.  To  coerce  the  perform- 
ance of  duty  where  there  is  no  other  specific  remedy.  3.  To 
interfere  for  summary  and  speedy  relief  when  necessary  to 
protect  the  liberties  of  the  subject.  All  apply,  as  will  be  seen, 
to  matters  within  the  field  of  jurisdiction.  The  scope  of  au- 
thority might  perhaps  be  better  understood  with  reference  to 
present  conditions  if  defined  thus:  1.  To  prevent  action, 
usurping  jurisdiction,  the  writ  of  prohibition  being  the  proper 
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judicial  weapon,  notwithstanding  the  legislative  attempt  to 
invade  the  constitutional  authority  of  the  court*  on  the  sub- 
ject, by  sec.  3457,  Stats.  1898.  State  ex  rel.  Tewalt  v.  Pol- 
lard, 112  Wis.  232,  87  N.  W.  1107.  2.  To  quicken  judicial 
action  in  case  of  unreasonable  delay,  to  set  the  same  in  motion 
in  case  of  refusal  to  act  at  all  and  to  compel  action  within 
the  limits  of  jurisdiction,  in  case  of  inexcusable  excursion  be- 
yond such  limits, — with  the  writ  of  mandamus  as  its  appro- 
priate "appurtenance."  Formerly  the  writ  of  procedendo  ad 
judicium  was  also  usable  in  this  field.  The  two  performed 
substantially  the  same  function  but  came  from  different 
courts,  the  former  from  that  of  the  King's  Bench  and  the  lat- 
ter from  that  of  Chancery.  Since  the  merger  of  jurisdiction* 
in  one  court  a  single  writ  suffices  for  all  situations,  and  the  old 
chancery  writ  has  become  practically  obsolete.  3.  To  reverse 
determinations  void  for  jurisdictional  error,  the  writ  of  cer~ 
tiorari  being  its  proper  instrumentality.  It  has  been  sug- 
gested, and  is  not  now  denied,  that  there  may  be  other  writs 
appropriate  to  this  field  of  judicial  activity.  Suffice  it  to  say 
that  Blackstone,  to  whom  all  turn  for  definite  information  on 
the  subject,  does  not  mention  any  others,  and  it  is  difficult  to 
see  why  any  should  be  needed.  These  outlines  of  the  great 
power  of  superintending  control  make  the  boundaries  as  defi- 
nite as  they  can  well  be,  except  by  the  application  of  principles 
to  cases  as  they  arise.  Experience  will  demonstrate  that  where 
the  right  is  plain  superintending  control  will  reach  far  enough 
to  suit  the  necessities  of  the  case. 

From  the  foregoing  it  will  be  seen  that  this  case  comes  un- 
der the  third  subdivision  of  the  circuit  court's  constitutional 
jurisdiction.  The  proper  writ  was  sued  for  and  obtained.  It 
could  perform  its  appropriate  function  and  no  other.  That 
was  limited  to  removal  of  the  record,  as  to  the  matter  in  hand, 
into  the  circuit  court  for  examination  as  regards  jurisdictional 
error  only.  The  writ  has  other  functions,  but  none  other  in- 
vocable  for  the  direct  purpose  of  supervisory  control.  Upon 
Vol.  127—33 
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the  certified  record,  and  that  alone,  the  tribunal's  decision 
must  stand  or  fall.  The  ordinary  common-law  function  of 
the  writ  has  not  been  extended  in  this  state.  ^The  writ,  as 
the  framers  of  the  constitution  found  it>  was  given  to  circuit 
courts  solely  in  aid  of,  not  for  jurisdiction.  Therefore,  if 
the  functions  thereof  were  extended  that  would  neither  add 
to  nor  take  from  the  jurisdiction  of  the  court  under  its  mere 
power  of  supervisory  authority.  It  would  still  reach  only  ju- 
risdictional matters. 

Courts  elsewhere,  in  some  cases,  and  some  text-writers  as 
well,  have  said  that  the  function  of  the  writ  of  certiorari  has 
been  extended  in  recent  years  far  beyond  its  ancient  field. 
Counsel  often  contend  for  that  view  here,  as  was  done  in  this 
case,  with  much  persistence,  assurance,  and  disposition  to 
mildly,  at  least,  criticise  the  court  for  holding  to  notions  which 
are  "unfitted  to  modern  conditions"  as  it  is  said,  quite  un- 
mindful, it  seems,  that  "such  persistent  adherence"  is  only 
a  sturdy  maintenance  of  the  plain  limitations  of  the  consti- 
tution. That  this  court  has  spoken  often  and  in  no  uncer- 
tain terms  on  this  question,  so  that  it  cannot  reasonably  be 
"Considered  an  open  matter,  is  evidenced  by  the  following: 
State  ex  rel  Augusta  v.  Losby,  115  Wis.  57,  90  N.  W.  188; 
State  ex  rel  Vilas  v.  Whaa-ton,  117  Wis.  558,  94  N.  W.  359; 
State  ex  rel  N.  C.  Foster  L.  Co.  v.  Williams,  123  Wis.  61, 
100  N.  W.  1048.  A  very  pressing  and  futile  appeal  to  this 
court  to  accord  the  writ  of  certiorari  a  wider  scope  than  that 
of  its  common-law  function  was  made  in  the  last  case  cited, 
and  the  court  upon  due  consideration  of  the  matter  responded: 

"Boards  of  review  up  to  the  dividing  line  between  what  is 
jurisdictional  error,  error  in  the  exercise  of  discretion,  and 
judicial  error,  have  ample  opportunity  to  make  erroneous  de- 
cisions from  which  the  aggrieved  party  has  no  opportunity  for 
relief.  If  a  remedy  should  be  afforded  in  such  cases  the  only 
source  from  which  it  can  legitimately  spring  is  legislative 
power.  The  court  cannot  give  it  by  changing  the  scope  of  the 
common-law  writ  of  certiorari,  and  has  never  attempted  to." 
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We  will  now  take  up  the  two  phases  of  jurisdictional  error 
which  the  foregoing  suggests  in  view  of  the  assignments  of 
error,  assuming  for  now  that  the  condemnation  in  question 
was  incident  to  the  performance  of  administrative  duties. 
The  first  matter  in  order  relates  to  the  constitutionality  of  the 
law  creating  the  board  and  defining  its  authority.  Counsel's 
propositions  on  that  we  will  take  up  and  treat  in  their  order. 

First  "It  is  not  a  law,  but  an  enactment  attempting  to  con- 
fer upon  the  board  power  to  make  law  and  pronounce  a  decis- 
ion in  any  particular  case  without  restraint  of  rule." 

That  has  been  to  some  extent  already  answered.  It  is  one 
thing  to  delegate  power  to  make  a  law,  and  quite  another  to 
make  one  and  delegate  authority  to  a  governmental  agency  to 
determine,  in  cases  as  they  arise,  whether  the  same  is  applica- 
ble thereto,  or  to  administer  the  law  in  such  cases,  determin- 
ing necessary  questions  of  fact  appertaining  thereto.  The  act 
does  not  empower  the  board  to  prescribe  the  conditions  upon 
which  a  person  may  practice  the  profession  of  dentistry;  oth- 
erwise counsel's  contention  would  have  merit  The  legisla- 
ture prescribed  such  conditions,  creating  a  board  to  execute 
its  will,  in  that  regard :  to  determine  as  to  each  candidate  the 
existence  or  nonexistence  of  essential  requisites,  and  in  case 
of  a  favorable  decision  to  award  him  evidence  thereof.  All 
there  is  which  can  properly  be  denominated  "law"  came  from 
the  legislature.  The  board  cannot,  without  usurpation,  do 
more  than  to  execute  the  law.  Legislation  of  that  sort,  in 
many  fields  of  human  endeavor  and  in  relation  to  many  mat- 
ters, has  been  sustained  and  generally  without  controversy,  as 
the  numerous  cases  cited  in  this  opinion  will  bear  witness. 
"The  true  distinction,"  it  is  said,  is  "between  the  delegation 
of  power  to  make  the  law,  which  necessarily  involves  discre- 
tion as  to  what  it  shall  be,  and  conferring  authority  or  discre- 
tion as  to  its  execution,  to  be  exercised  under  and  in  pursu- 
ance of  the  law.  The  first  caniiot  be  done.  To  the  latter  no 
valid  objection  can  be  made."    Dowling  v.  Lancashire  Ins. 
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Co.  92  Wis.  63,  70,  65  N.  W.  738 ;  Adams  v.  Btloit,  105  Wis. 
363,  368,  81  N.  W.  869. 

Second.  "It  is  unconstitutional,  as  conferring  power  to  de- 
cide on  reputation  and  property  rights  without  notice  or  hear- 
ing to  the  person  or  corporation  whose  rights  are  injuriously 
affected." 

We  assume  that  counsel  do  not  claim  that  a  grant  of  au- 
thority to  decide  upon  the  reputability  of  a  college  incidental 
to  granting  a  license  to  one  of  its  graduates,  without  notice 
thereto,  would  violate  any  constitutional  provision.  Certainly 
no  citation  referred  to  so  holds,  and  we  do  not  know  of  any. 
Upon  principle  it  would  seem  none  would  be  essential  without 
legislative  requirement.  It  was  never  supposed  that,  in  the 
trial  of  an  action  respecting  any  particular  primary  matter, 
it  was  essential  to  jurisdiction  that  a  person  concerned  in  an 
evidentiary  matter  in  respect  thereto  should  be  cited  or  al- 
lowed to  appear  as  a  party.  There  is  no  express  grant  of  au- 
thority to  the  board  to  determine  the  status  of  a  dental  school 
by  a  proceeding  in  rem  without  notice,  so  far  as  we  can  dis- 
cover. No  legislative  purpose  to  that  effect  can  be  read  out  of 
the  law  by  reasonable  implication,  as  in  Dietz  v.  Neenah,  91 
Wis.  422,  64  N.  W.  299,  65  N.  W.  500.  The  law  confers  ju- 
risdiction to  determine  the  matter,  making  no  provision  for 
proceedings  to  be  followed.  By  necessary  implication  they 
must  be  reasonable.  By  fair  construction  that  is  embodied  in 
the  law  as  unmistakably  as  if  words  of  the  clearest  import 
were  used  to  express  it.  The  court  so  held,  in  effect*  in  State 
ex  rel  Coffey  v.  Chittenden,  112  Wis.  569,  88  N.  W.  587. 
That  requires  procedure  in  harmony  with  fundamental  prin- 
ciples of  justice.  Notice  to  the  possessor  of  the  res,  actual  in 
case  of  reasonable  opportunity  therefor,  and  constructive  oth- 
erwise, with  fair  opportunity  to  appear  and  be  heard,  satisfies 
the  essentials  of  due  process  of  law,  that  of  equal  protection 
of  the  laws  and  other  constitutional  guaranties  bearing  on  the 
question. 
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It  is  said  that  the  statute  leaves  the  reputability  of  the  col- 
lege absolutely  to  the  judgment  of  the  official  board  without 
any  remedy  for  review  whatever ;  that  the  moment  a  court  un- 
dertakes to  investigate  the  matter  it  will  be  met  by  implied 
prohibition.  Not  so,  as  we  understand  it  The  law  leaves 
the  matter  to  the  board,  acting  reasonably,  the  same  as  similar 
matters  are  commonly  left  to  such  agencies  exercising  quasi- 
judicial  authority.  It  contemplates  that  the  members  of  the 
board  will  proceed  with  the  dignity  and  fairness  commonly 
expected  of  tribunals  exercising  judicial  or  gt/asi-judicial  au- 
thority; that  they  will  act  as  a  body;  that  they  will  act  upon 
proof  of  some  sort  reasonably  appropriate  to  the  case  and 
made  a  matter  of  record,  not  necessarily  that  they  will  in  all 
oases  act  regardless  of  personal  investigation,  but  that  in  case 
of  reliance  thereon  the  result  of  the  investigation  will  be  made 
a  matter  of  record ;  that  opportunity  will  be  afforded  to  the 
party  affected,  as  to  the  primary  right  involved,  to  know  of 
and  to  rebut  the  evidence  produced  against  him  if  he  so  de- 
sires. In  short,  that  they  will  exercise  their  judicial  function 
judicially  and  that  their  decisions  will  be  open  to  review  by 
the  courts  for  jurisdictional  error,  including  that  involving 
the  question  of  whether  the  basis  for  the  decision  indicated 
by  the  record  constitutes  reasonable  ground  therefor.  That 
was  distinctly  held  in  Stole  ex  rel.  Coffey  v.  Chittenden,  su- 
pra, in  harmony  with  decisions  under  similar  statutes  in  this 
and  other  courts.  Every  suggestion  on  this  branch  of  the  case 
is  fully  covered  in  the  one  cited  and  in  State  ex  rel.  Cook  v. 
Houser,  122  Wis.  534,  100  N".  W.  964,  and  others  heretofore 
cited. 

Third.  "It  is  unconstitutional  in  providing  that  the  forego- 
ing powers  shall  be  conferred  on  a  board,  a  majority  of  whom 
shall  be  members  of  a  guild  or  society  named,  and  all  of  whom 
may  be  selected  by  the  governor  from  persons  recommended 
by  that  guild  or  society." 

This  giving  over,  as  it  is  said,  of  control  of  the  official  board 
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to  a  private  association,  largely  interested  in  restricting  mem- 
bership in  the  profession  so  that  it  may  determine  who  shall 
and  who  shall  not  belong  thereto,  transcends  the  uttermost 
limits  of  police  power.  Counsel's  argument  on  that  point 
suggests  an  inviting  field  for  exploration,  but  we  shall  forego 
doing  more  in  that  regard  now  than  is  necessary  to  decide  the 
proposition  presented  and  make  some  general  observations 
showing,  as  we  think,  that  the  danger  from  the  supposed  mod- 
ern trend  of  legislation  to  invade  private  rights,  is  more 
imaginary  than  real  in  view  of  constitutional  limitations. 

It  is  not  without  warrant,  in  view  of  expressions  sometimes 
found  in  the  books,  that  the  claim  is  made  as  regards  some 
features  of  such  regulations  as  the  one  we  have  here,  that 
there  is  a  dangerous  tendency,  without  any  constitutional 
check  thereon,  under  the  guise  of  police  power  to  invade,  if 
not  supersede,  some  of  the  most  cherished  principles  supposed 
to  be  firmly  intrenched  in  the  constitution.  However,  it  is 
not  believed  but  what  the  vigilant,  independent,  and  coura- 
geous judiciary  contemplated  by  the  constitution,  will  prove 
amply  sufficient  to  prevent  a*ny  such  calamity.  One  need  not 
grow  pessimistic  in  face  of  the  numerous  and  peculiar  legis- 
lative regulations  of  personal  liberty,  which  seem  to  be  thought 
expedient  by  the  law-making  power.  The  known  necessity  of 
charter  restraints  to  prevent  the  people  in  their  sovereign  ca- 
pacity from  turning  upon  themselves  in  their  individual  ca- 
pacities to  the  injury  or  destruction  of  natural  rights,  gave 
rise  to  written  constitutions  as  the  most  significant  weapon  to 
guard  against  it,  with  an  independent  branch  of  the  govern- 
ment, the  judiciary,  to  wield  that  weapon.  So  long  as  it  prop- 
erly performs  its  functions  in  defense  of  those  fundamental 
rights  of  "life,  liberty,  and  the  pursuit  of  happiness,"  legis- 
lative power  cannot  efficiently  violate  them. 

The  police  power,  with  necessary  limitations  upon  it,  was 
contemplated  by  the  framers  of  the  constitution.  Such  limit- 
ations, and  means  of  defining  and  of  making  them  effective. 
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were  amply  provided  for.  How  any  one  could  have  thought 
to  the  contrary,  or  considerately  written  for  the  guidance  of 
others,  or  as  grounds  for  judicial  action  anything  inconsistent 
therewith,  after  Marbury  v.  Madison,  1  Cranch,  137,  is  not 
perceived.  The  police  power  may  be  extended  disastrously, 
or  restrained  and  administered  beneficially,  according  as  the 
judiciary  shall  fully  perform  its  constitutional  function. 
Confined  within  its  legitimate  field  as  to  subjects,  and  to  its 
function  of  mere  regulation,  it  is  essential  for  the  full  accom- 
plishment of  the  purposes  of  civil  government  It  is  com- 
monly said  that  it  extends  to  and  permits  legislation  "regu- 
lating" reasonably  "all  matters  appertaining  to  the  life,  limbs, 
health,  comfort,  good  morals,  peace  and  safety  of  society;"  in 
shortj  to  all  which  promotes  the  public  welfare.  Baker  v. 
State,  54  Wis.  368,  372,  12  N.  W.  12;  State  ex  rel  Lwrkvn 
v.  Ryan,  70  Wis.  676,  681,  36  N.  W.  823;  State  v.  Heine- 
mann,  80  Wis.  253,  49  N".  W.  818 ;  Bittenhams  v.  Johnston, 
92  Wis.  588,  66  N.  W.  805 ;  State  ex  rel  Kellogg  v.  Currens, 
111  Wis.  431,  87  1ST.  W.  561. 

The  significant  word  "reasonable,"  as  above  used,  is  not 
often  found  in  defining  police  power.  It  should  never  be 
omitted  in  defining  the  constitutional  scope  thereof.  The 
legislature  has  no  unlimited  authority  in  this  field.  Its  scope 
has  a  complete  encirclement  of  constitutional  limitations,  with 
the  judiciary  to  stand  guard  at  the  boundary.  The  idea  that 
it  is  "a  sovereign  power  in  the  state,  to  be  exercised  by  the 
legislature,  which  is  outside,  and  in  a  sense  above,  the  con- 
stitution" (Donnelly  v.  Decker,  58  Wis.  461,  17  K  W.  389), 
or  that  a  police  regulation  which  is  clearly  a  violation  of  ex- 
press constitutional  inhibition  is  legitimate,  subject  to  a  judi- 
cial test  as  to  reasonableness,  in  other  words  that  there  is  such 
a  thing  as  a  legitimate,  reasonable  violation  of  an  express  con- 
stitutional prohibition  (People  v.  Jackson  &  Mich.  P.  B.  Co. 
9  Mich.  285;  Tiedeman,  State  and  Federal  Control,  §  3),  or 
that  no  police  regulation,  not  condemned  by  some  express  oon- 
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stitutional  prohibition,  is  illegitimate,  or  that  legislation  not 
so  condemned  is  legitimate  if  the  law-making  power  so  wills, 
though  it  plainly  violates  some  fundamental  principles  of  jus- 
tice, or  that  the  reasonableness  of  a  police  regulation,  and 
whether  it  unjustly  deprives  the  citizen  of  natural  rights,  is 
wholly  of  legislative  concern  (Hedderich  v.  State,  101  Ind. 
664,  1  N.  E.  47),  and  others  of  a  similar  character  now  and 
then  found  in  legal  opinions  and  textbooks,  are  highly  mis- 
leading. They  are  attributable  to  failure  to  appreciate  the 
far-reaching  purpose  of  the  general  constitutional  declara- 
tions, the  necessity  contemplated  by  the  constitution  makers  of 
a  broad  rather  than  strict  construction  of  those  general  terms 
necessarily  adopted  in  drafting  such  a  charter,  and  the  feat- 
ure making  the  court  the  supreme  judge  as  to  the  extent  of 
limitations.  If  it  were  true  that  all  police  regulations  are  le- 
gitimate which  are  reasonable,  and  all  are  reasonable  which 
the  legislature  so  wills,  the  constitution  as  to  very  much  of  the 
field  of  civil  government  would  be  of  no  use  whatever. 

The  idea  that  the  general  declared  purposes  of  the  constitu- 
tion Were  incorporated  therein  as  mere  embellishments ;  that 
they  are  only  meaningless  "glittering  generalities,"  "high- 
sounding  phrases,"  "signifying  nothing"  in  particular,  was 
condemned,  it  seems,  sufficiently  for  all  time  in  Afarbury  v. 
Madison,  supra.  This  court  has  spoken  decisively  in  respect 
thereto.  In  State  ex  rel.  Jones  v.  Froehlich,  115  Wis.  32,  42, 
91  N.  W.  115,  118,  it  was  said: 

"The  police  power  has  been  wittily  defined  as  the  power  to 
pass  unconstitutional  laws,  and  some  utterances  of  courts  have 
seemed  to  justify  such  conception.  It  is  nevertheless  errone- 
ous. An  act  which  the  constitution  clearly  prohibits  is  be- 
yond the  power  of  the  legislature,  however  proper  it  might  be 
as  a  police  regulation  but  for  such  prohibition." 

Repeatedly  it  has  been  said  here,  that  the  declared  purposes 
of  the  constitution  are  among  the  most  valuable  restraints 
upon  legislative  authority,  and  should  be  given  all  the  force 
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•which  they  were  intended  to  have.  State  ex  rel.  Zillmer  v. 
Kreutzberg,  114  Wis.  530,  90  1ST.  W.  1098 ;  State  ex  rel.  Kel- 
logg v.  Currens,  111  Wis.  431,  435,  87  N.  W.  561. 

So  legislation  referring  to  police  authority  for  legitimacy, 
like  any  other  exercise  of  the  law-making  power,  must  bear  the 
test  of  constitutional  limitations,  which  will  be  found  upon  all 
*ides.  On  the  one  side  it  may  meet  the  barrier  of  an  express 
prohibition;  on  another  the  implied  prohibition  of  any  law 
not  in  harmony  with  the  all-prevailing  purposes  of  the  consti- 
tution ;  on  another  the  implied  inhibition  involved  in  the  dec- 
laration that  "the  blessings  of  a  free  government  can  only  be 
maintained  by  a  firm  adherence  to  justice,  moderation,  tem- 
perance, frugality  and  virtue,  and  by  frequent  recurrence  to 
fundamental  principles"  (sec.  22,  art  I,  Const),  and  at  last 
the  limitation  of  reasonableness  springing  from  the  whole  con- 
stitutional scheme.  At  that  point,  as  before  indicated,  the  ju- 
diciary holds  the  scales.  The  legislature  is  the  sole  judge  of 
what  is  expedient,  but  the  judiciary  is  the  judge  as  to  what  is 
beyond  the  boundaries  of  reasonable  regulation  and  in  the 
domain  of  destruction,  reasonable  doubts  in  all  cases  being  suf- 
ficient to  sustain  the  former.  Here  is  found  the  last,  and  in- 
tended to  be  impregnable,  line  of  defense  against  abuse  of  po- 
lice power.  It  has  been  well  said  that  without  it  constitutional 
guaranties  would  be  of  no  value.  Marbury  v.  Madison,  1 
•Cranch,  137;  State  v.  Namias,  49  La.  Ann.  618,  21  South. 
852;  State  v.  Vandersluis,  42  Minn.  129,  43  K  W.  789;  22 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  936. 

Now  with  full  appreciation,  it  is  thought,  of  the  way  the 
law  squares  itself  with  reference  to  the  foregoing,  it  seems 
that  the  court  would  not  be  justified  in  holding  the  same  to  be 
utterly  unreasonable,  or  that  without  reasonable  doubt  its  os- 
tensible purpose  to  promote  the  public  welfare  is  a  mere  cloak 
to  shield  a  real  purpose  to  promote  the  interests  of  members 
of  a  voluntary  association  of  professional  gentlemen.  That 
the  proper  training  of  candidates  for  the  dental  profession,  the 
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exclusion  therefrom  of  incompetents,  and  the  protection  of  the 
public  against  incapables  being  allowed  to  occupy  an  attitude 
rendering  them  liable  by  false  pretenses  to  gain  an  oppor- 
tunity to  do  injury,  appertains  to  the  public  good  in  a  most 
significant  degree,  is  universally  held.  Such  a  law,  to  be  surey 
might  be  administered  so  as  to  work  mischief.  The  main- 
spring of  its  enactment  might  be  one  thing  and  the  ostensible 
purpose  another.  It  is  true,  however,  that  similar  laws  are 
in  force  and  have  passed  the  test  of  constitutionality  in  at  least 
thirty-eight  states  of  the  Union. 

The  feature  of  the  law  permitting  the  voluntary  association 
to  dictate  in  a  controlling  degree  the  make-up  of  the  board, — ■ 
the  one  particularly  pointed  out  by  counsel  as  fatal, — has  been 
sustained  by  this  and  other  courts  on  many  occasions.  A  sim- 
ilar feature  is  found  in  most  all  of  a  multitude  of  similar  laws 
upon  the  various  statute  books  of  this  country.  This  court,  in 
State  v.  Heinemann,  80  Wis.  253,  49  N.  W.  818,  approved  a 
law  restricting  all  appointments  to  the  board  to  nominees  of 
the  voluntary  association.  The  following  are  other  significant 
instances  of  approvals  of  such  laws:  Wtikins  v.  State,  113 
Ind.  514,  16  N.  E.  192;  Overshiner  v.  State,  156  Ind.  187, 
69  N.  E.  468 ;  Ex  parte  Frazer,  54  Cal.  94;  Ex  parte  Oerino, 
143  Cal.  412,  77  Pac.  166 ;  Ferner  v.  State,  151  Ind.  247,  51 
N.  E.  360.  The  legislative  idea  is,  doubtless,  this:  It  is  of 
great  importance  to  the  dental  profession  that  competent  can- 
didates therefor  only  shall  be  admitted  thereto.  Such  interest 
is,  at  least,  second  only  to  that  of  the  public  Distinguished 
members  of  the  profession  are  of  all  men  the  best  equipped  to 
conserve  the  common  good.  The  profession  at  large  may  rea- 
sonably be  trusted  to  point  out  such  members.  Ordinarily 
none  but  such  would  be  permitted  to  stand  for  the  whole. 
Therefore  the  surest  means  of  obtaining  men  of  that  class  to 
execute  the  law  is  to  look  to  the  profession  at  large  for  nomi- 
nations.   That,  certainly,  is  not  unreasonable. 

Fourth.  "The  law  is  void,  because  it  denies  the  right  to 
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study  dentistry  to  persons  not  possessing  qualifications  there 
mentioned,  which  requirements  cannot  be  upheld  under  the 
police  power." 

We  are  unable  to  see  that  the  law  has  the  effect  suggested. 
For  aught  that  appears  therein  one  can  study  dentistry  re- 
gardless of  his  qualifications  to  compete  for  a  diploma  enti- 
tling him  to  a  license  without  examination.  He  may  even  be 
graduated  regardless  of  his  accomplishments.  He  can,  how- 
ever, not  have  a  license  to  practice  except  upon  condition  of 
showing  requisite  qualifications.  In  case  of  his  alma  mater 
being  reputable  and  having  all  other  statutory  requisites  such 
qualifications  are  provable  by  his  certificate  of  graduation; 
otherwise  they  must  be  shown  by  examination.  No  one  un- 
der the  law  is  required  to  attend  a  dental  college  at  all,  in  or- 
der to  enter  the  profession.  He  may  acquire  the  essential 
qualifications  by  serving  under  any  dentist  conducting  a  rep- 
utable practice.    Ch.  411,  Laws-  of  1893,  at  sec.  4. 

The  following  citations,  in  addition  to  those  heretofore 
given,  cover  favorably  to  the  appellants  all  questions  raised  as 
to  the  constitutionality  of  the  law:  Hewitt  v.  Charier,  16 
Pick.  353 ;  Ex  parte  Spinney,  10  Nev.  323 ;  State  v.  Call,  121 
N.  0.  643,  28  S.  E.  517;  People  v.  Phippin,  70  Mich.  6,  37 
INT.  W.  888;  State  v.  Creditor,  44  Kan.  565,  24  Pac.  346; 
State  v.  Randolph,  23  Oreg.  74,  31  Pac  201;  State  v. 
Knowles,  90  Md.  646,  45  Atl.  '877 ;  State  v.  Bair,  112  Iowa, 
466,  84  N.  W.  532;  State  v.  Heath,  125  Iowa,  585,  101  K 
W.  429 ;  OosneU  v.  State,  52  Ark.  228,  12  S.  W.  392 ;  State 
ex  rel.  Granville  v.  Gregory,  83  Mo.  123 ;  Harding  v.  People, 

10  Colo.  387,  15  Pac.  727 ;  Williams  v.  People,  121  IU.  84, 

11  N.  E.  881 ;  People  v.  Blue  Mountain  Joe,  129  111.  370,  21 
K.  E.  923 ;  Driscoll  v.  Comm.  93  Ky.  393,  20  S.  W.  431 ; 
State  ex  rel.  Kellogg  v.  District  Court,  13  Mont.  370,  34  Pac 
298 ;  Craig  v.  Board  of  Med.  Exam.  12  Mont.  203,  29  Pac. 
532;  C.  Gee  Wo  v.  State,  36  Neb.  241,  54  K  W.  513;  Bar- 
more  v.  State  Board,  21  Oreg.  301,  28  Pac.  8;  People  v. 
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Moorman,  86  Mich.  433,  49  N.  W.  263 ;  State  v.  Forcier,  65 
N.  H.  42, 17  Atl.  577 ;  People  ex  rel.  Nechamcus  v.  Warden, 
144  N.  Y.  529,  39  N.  E.  686;  Smith  v.  Alabama,  124  U.  S. 
465,  8  Sup.  Ct  564;  State  v.  Gazlay,  5  Ohio,  14;  Gold- 
thtvaite  v.  Montgomery,  50  Ala.  486. 

We  now  turn  to  the  official  record  kept  by  the  board  as  re- 
turned in  response  to  the  writ  In  any  view  of  the  case,  upon 
that  and  that  alone  appellants  must  rely  to  sustain  its  juris- 
diction upon  the  merits.  Here  we  must  take  note  of  the  dif- 
ference between  jurisdictional  error  as  to  a  court  proceeding 
according  to  the  course  of  the  common  law  and  such  error  as  to 
a  mere  tribunal  exercising  giarei-judicial  authority.  In  the 
former,  jurisdiction  of  the  party  and  subject  matter  being  es- 
tablished, the  determination  cannot  be  successfully  challenged 
for  such  error  though  the  basic  questions  of  fact  rest  upon  in- 
sufficient evidence,  or  have  no  foundation  whatever  therein. 
The  judgment  in  such  circumstances  may  be  erroneous  but  not 
reversible  upon  writ  of  certiorari  for  jurisdictional  defect.  In 
the  latter,  a  clear  violation  of  law  in  reaching  a  result  within 
the  power  of.  the  tribunal  to  reach  proceeding  properly,  is  ju- 
risdictional error.  In  the  former,  the  evidence  is  not  review- 
able at  all.  In  the  latter,  it  may  be  reviewed,  but  only  to  the 
extent  of  determining  whether  there  is  evidence  upon  which 
the  tribunal  could  reasonably  and  honestly  have  reached  the 
conclusion  which  it  did.  The  evidence  cannot  be  weighed  for 
the  purpose  of  determining  whether  the  same  clearly  prepon- 
derates against  the  decision.  It  may  be  looked  into  only  to  see 
whether  there  was  competent  evidence -sufficient,  in  reason,  to 
incline  the  mind  efficiently  to  the  conclusion  reached.  In  the 
first  a  conclusion  without  any  credible  evidence  to  support 
it,  or  any  evidence  at  all,  is  mere  judicial  error.  In  the  sec- 
ond, want  of  credible  evidence  which,  in  case  of  the  verdict  of 
a.  jury,  would  be  sufficient  upon  appeal  to  require  a  reversal  is 
jurisdictional  error:  error  committed  outside  of  jurisdiction 
instead  of  in  the  exercise  of  jurisdiction,  where  the  writ  takes 
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hold,  performing  its  function  of  returning  the  tribunal  to  its 
proper  sphere  of  action.  State  ex  rel,  Dumer  v.  Huegin,  110 
Wis.  189,  237,  85  N.  W.  1046 ;  State  ex  rel.  Heller  v.  Lawler, 
103  Wis.  460,  79  N.  W.  777  j  State  ex  rel  Augusta  v.  Loshy, 
115  Wis.  57,  90  N.  W.  188. 

In  examining  the  evidence  we  may  well  start  with  the  de- 
cision of  the  board  June  15,  1903,  establishing  the  reputa- 
bility  of  the  college.  In  all  reason  that  should  have  put  all 
questions  respecting  the  matter  at  rest,  subject  only  to  some- 
thing coming  to  the  attention  of  the  board  fairly  calling  for  a 
new  investigation.  It  would  be  intolerable  for  a  college  after 
having  its  status  deliberately  established,  especially  in  a  di- 
rect proceeding,  to  be  compelled  from  time  to  time  thereafter,, 
regardless  of  any  change  of  conditions,  to  submit  to  a  new  in- 
vestigation, or  for  its  patrons  to  be  so  compelled.  That  was 
definitely  proclaimed  in  State  ex  rel.  Coffey  v.  Chittenden, 
112  Wis.  569,  88  1ST.  W.  587.  However,  since  the  action  re- 
ferred to  was  accompanied  by  a  censure  for  violating  rule  23 
prohibiting  the  admission  of  students  for  less  than  the  adver- 
tised fees,  it  will  be  assumed  that  the  proceedings  in  the  whole 
were  in  the  nature  of  such  a  condonation  of  past  offenses  that 
subsequent  transgressions,  if  there  were  any,  furnished  some- 
justification  for  considering  the  same  and  the  past  and  for- 
given offenses  as  well. 

Commencing  at  the  beginning  and  tracing  the  history  down 
to  the  issuance  of  the  writ>  in  brief,  we  find  these  circum- 
stances relied  upon  by  appellants : 

(1)  June  8,  1903,  the  board  in  effect  held  the  college  for 
suspension  as  to  reputability  unless  the  negative  appeared  sat- 
isfactorily as  to  the  following:  Is  it  guilty — 

(a)  Of  having  violated  rule  23  prohibiting  the  acceptance 
or  retention  of  students  at  less  than  the  advertised  fees  ? 

(b)  Of  having  matriculated  students  without  the  certifi- 
cates of  the  official  examiner  as  to  sufficiency  of  entrance  qual- 
ifications ? 
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(c)  Of  having  unjustly  and  intentionally  aspersed  the 
character  of  the  official  examiner  as  to  fitness  and  honesty  as 
a  public  servant? 

(d)  Of  having  unreasonably  failed  to  confront  the  official 
-examijier  before  the  board  as  to  charges  made  against  him  ? 

(2)  The  college  permitted  six  students  who  failed  in  the 
entrance  qualifications  for  the  session  of  1902-1903  to  be 
matriculated,  nevertheless,  and  continue  in  attendance  mak- 
ing up  their  deficiencies  during  the  year,  contrary  to  the 
board's  rule  on  the  subject. 

(3)  The  college  catalogued  the  six  students  for  the  session 
of  1903—1904:  as  "juniors,"  counting  the  year  partly  spent  in 
preparatory  studies  as  satisfying  the  first  year  of  the  course, 
contrary  to  the  board's  command  in  respect  to  the  matter. 

(4)  The  college  elected  to  submit  to  the  decision  of  the 
■court, — unless  ordered  to  the  contrary  by  the  board, — requir- 
ing it  to  give  the  six  students  full  credit  for  the  year  partly 
spent  in  the  work  of  preparation,  contingent  upon  whether 
■such  action  would  be  regarded  by  the  board  as  rendering  it  not 
reputable. 

Aside  from  the  foregoing  the  college  was  regarded  as  rep- 
utable, the  judgment  of  the  board  in  that  regard  having  been 
certified  September  15,  1902.  It  and  its  graduates  were  in 
all  reason  entitled  to  rely  thereon  till  the  occurrence  of  some- 
thing inconsistent  therewith.  Once  established,  the  status  of 
reputability  would  be  presumed  to  continue  until  reasonably 
rebutted.  Time  would  have  no  effect  thereon  except  to  weaken 
the  presumption,  if  even  that 

The  determination  of  June  15, 1903,  settled  in  favor  of  the 
college  the  alleged  misconduct  in  respect  to  matters  mentioned 
in  No.  1  other  than  that  respecting  violation  of  rule  23. 
There  were  then  in  the  institution  six  students  who  matricu- 
lated for  1902-1903,  though  failing  in  some  respects  in  en- 
trance qualifications,  and  spent  the  full  year  in  study,  partly, 
however,  in  making  up  deficiencies. 
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At  the  time  of  the  adjudication  the  board  had  on  its  files  a 
communication  from  the  college  requesting  the  status  of  the 
six  students  as  to  competency  for  the  second  year's  study  of 
a  three  years'  course  to  be  determined,  and  that  they  might  be 
accorded  an  examination  as  to  entrance  qualifications  prior  to 
the  commencement  of  such  year,  and,  if  found  satisfactory, 
that  they  might  have  credit  for  having  taken  one  full  year's 
study  of  such  three  years'  course.  The  grounds  for  the  request 
were  these :  Up  to  the  commencement  of  the  session  of  1902- 
1903  the  board  permitted  entrance  qualifications  to  some  ex- 
tent to  be  made  up  during  the  first  year  of  the  course.  Ne- 
gotiations with  students  leading  up  to  their  admission  were 
conducted  upon  that  basis  without  knowledge,  until  shortly  be- 
fore the  commencement  of  the  session,  that  the  custom  in  that 
regard  had  been  abrogated.  The  students  who  failed  had,  un- 
der the  circumstances,  some  moral  claim  on  the  college  which 
it  endeavored  to  discharge  by  making  them  special  in  the 
freshman  year  and  entering  them  in  the  academic  department 
as  well,  and  requiring  them  to  spend  three  hours  in  study  each 
day  in  respect  to  the  subjects  wherein  they  were  deficient.  The 
request  was  not  responded  to.  The  institution  on  a  previous 
occasion, — January  29,  1903, — earnestly  requested  the  board 
to  define  the  status  of  the  six  students,  which  was  replied  to, 
in  effect,  that  the  matter  would  be  considered  upon  the  board 
being  put  in  motion  "in  the  usual  way  to  act  upon  the  char- 
acter and  management  of  your  school."  The  only  reference 
to  this  matter  found  in  the  board's  disposition  of  the  subjects 
investigated  as  aforesaid  is  contained  in  a  companion  resolu- 
tion to  the  one  of  censure.  .  The  two  may  well  be  restated  at 
this  point. 

"Resolved,  That  the  Wisconsin  State  Board  of  Dental  Ex- 
aminers, after  careful  investigation,  find  that  the  Milwaukee 
Medical  College ,  Dental  Department,  has  violated  sec  23  of 
the  rules  and  regulations  of  said  board,  relating  to  the  ad- 
mission of  students  for  less  than  the  advertised  fees.  It  is 
the  sense  of  the  majority  of  this  board  that  the  offense  is  not 
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of  sufficient  gravity  to  warrant  the  withholding  of  licenses  on 
diplomas  issued  to  the  class  of  1903,  and  therefore  the  secre- 
tary is  hereby  instructed  to  issue  licenses  on  application  to 
members  of  said  class  according  to  law. 

"And  further  resolved.  That  the  Milwaukee  Medical  Col- 
lege, Dental  Department,  is  hereby  censured  for  its  conduct  in 
this  matter,  and  we  therefore  give  the  college  fair  warning 
that  any  further  violation  of  the  rules  of  this  board  will  not 
be  tolerated  and  all  rules  of  the  board  will  be  strictly  en- 
forced." 

That  left  the  college  in  some  doubt  as  to  how  the  infraction 
of  rule  23  was  disposed  of.  The  past  was  at  least  excused, 
but  how  about  the  future  ?  The  specific  request  that  the  stu- 
dents might  have  credit  for  one  full  year  of  a  three  years' 
course  was  not  responded  to.  Both  the  college  and  the  students 
were  left  in  suspense  in  regard  thereto  except  as  they  might 
imagine  the  attitude  of  the  board  from  the  second  resolution. 
The  college  was  held  reputable,  notwithstanding  its  sin  in  re- 
spect to  the  matter,  but  it  was  not  determined  clearly  that,  it 
would  be  consistent  with  reputability  for  it  to  graduate  the 
six  students  after  two  more  years  of  study.  The  resolution 
was  suggestive  to  the  contrary.  The  students,  however,  were 
catalogued  for  the  session  of  1903-1904  as  "juniors."  The 
board  having  changed  the  reputable  standard  for  graduation 
from  a  three  years'  to  a  four  years'  course,  the  new  order  of 
things  to  commence  with  the  session  of  1903-1904,  it  will  be 
seen  that  if  the  matriculation  of  the  six  students  for  the  pre- 
vious session  was  to  be  deemed  regular  they  were  in  the  for- 
mer class,  otherwise  in  the  latter. 

Soon  after  the  commencement  of  the  session  of  1903-1904 
the  board,  through  its  president,  successfully  sought  advice 
from  the  National  Association  of  Dental  Faculties  as  to 
whether  the  six  students  should  be  regarded  as  having  taken 
one  year  of  a  three  years'  course  contingent  upon  their  show- 
ing proper  entrance  qualifications  to  commence  the  study  of 
dentistry,  or  in  such  contingency  to  be  regarded  as  having 
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taken  one  full  year  of  a  four  years'  course.  A  controversy, 
however,  soon  arose  as  to  the  nature  of  such  advice.  Appel- 
lants insisted  that  it  was  to  the  effect  that  the  students  should 
show  proper  entrance  qualifications  and  take  three  years  more 
of  successful  study,  while  Dr.  Gray,  one  of  the  active  mem- 
bers of  such  association,  who  participated  in  the  matter,  in- 
sisted that  only  two  years  more  of  study  should  be  required, 
the  young  men  to  be  regarded,  upon  showing  proper  entrance 
qualifications,  to  have  taken  one  year  of  a  three  years'  course. 
The  controversy  was  settled  in  favor  of  the  former  theory, 
Dr.  Gray  however  insisting,  "My  opinion  is  that  the  young 
men  should  be  permitted  to  go  on  and  graduate  in  two  more 
years.  I  think  it  is  outrageous  upon  these  boys  that  they  are 
not  permitted  to  do  this.  However,  if  it  is  against  the  law  I 
will  submit" 

About  the  time  of  the  initiation  of  the  transaction  last  re- 
lated, the  official  examiner  reported  four  of  the  six  students 
to  have  presented  to  him  teachers'  second  grade  certificates  ap- 
parently showing  proper  entrance  qualifications.  January 
23d  thereafter, — by  a  resolution,  in  general  terms,  but  which 
was  given  peculiar  significance  as  to  the  conduct  of  respondent 
respecting  its  having  catalogued  the  six  students  as  three-year 
students,  by  its  being  sent  by  special  direction  thereto, — col- 
leges were  admonished  that  no  such  institution  would  be  rec- 
ognized as  reputable  in  which  students  were  allowed  to  con- 
tinue in  attendance  upon  any  conditions  other  than  those  re- 
quired of  regular  matriculants  whose  credentials  were  duly 
approved,  and  who  had  in  all  respects  complied  with  the  re- 
quirements of  the  published  rules  and  regulations  of  the  board 
regarding  the  conduct  and  reputability  of  colleges  desiring  rec- 
ognition of  their  diplomas. 

Notwithstanding  such  admonition,  respondent  permitted 
the  students  to  continue  through  the  junior  course,  and  cata- 
logued them  for  the  session  of  1904-1905  as  "seniors,"  thus 
indicating  defiance  of  the  board's  ruling  that  they  should  be 
Vol.  127—34 
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permitted  to  graduate,  if  at  all,  only  in  the  class  of  1906.  As 
the  time  approached  for  the  coming  out  of  the  class  of  1905, 
the  attitude  of  the  board  was  that  of  threatening  respondent 
with  condemnation  if  it  permitted  the  six  students  to  graduate 
as  members  of  that  class,  and  the  attitude  of  respondent  was 
that  of  endeavoring  to  avoid  giving  cause,  voluntarily,  there- 
for. In  that  situation  one  of  the  students  commenced  a  man- 
damus action  to  compel  the  respondent  to  recognize  him  as 
possessing  the  requisite  standing  for  graduation  with  the  class 
of  1905,  setting  forth  most  of  the  facts  herein  detailed  apper- 
taining thereto.  Respondent  submitted,  without  objection,  to 
the  matter  being  thus  brought  before  the  court  for  adjudica- 
tion, giving  appellant  full  opportunity  to  maintain,  in  the  for- 
mer's name,  its  own  position  in  respect  to  the  matter.  The 
tender  was  declined.  Respondent,  in  its  own  behalf,  made  re- 
turn to  the  first  writ,  setting  forth  all  facts  in  regard  to  the 
^controversy  not  already  appearing  in  the  proceedings.  Such 
action  was  thereafter  had  in  respect  to  the  matter  that  a  de- 
cision was  rendered  in  favor  of  the  student  June  22,  1905,  a 
peremptory  writ  being  ordered. 

The  result  of  the  mandamus  action  was  in  due  time  brought 
to  the  attention  of  the  board.  Thereupon  it  held  a  meeting 
and  adopted,  seemingly  without  time  for  consideration  or  ef- 
fort in  that  regard,  a  resolution  condemning  respondent  as  not 
reputable,  but  subsequently  the  same  was  reconsidered  and 
further  action  in  respect  thereto  was  postponed,  as  the  record 
states,  "to  obtain  further  information  on  the  subject" 

The  subject  referred  to  in  the  foregoing  was  that  of  whether 
respondent  purposed  submitting  to  the  decision  of  the  court 
without  further  contesting  the  matter.  That  is  evidenced  by 
the  fact  that  on  the  day  after  the  proceedings  the  board  caused 
inquiry  to  be  made  of  respondent  as  to  whether  it  "had  taken 
or  contemplated  taking  any  steps  to  graduate  the  six  students," 
Reply  was  made  thereto  the  next  day,  to  the  effect  that  no  such 
steps  had  been  taken  or  were  contemplated  and  that  respond- 
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ent  would  not  issue  to  the  students-  diplomas  except  under  comr 
pulsion,  that  the  action  to  test  the  matter  had  been  defended 
in  good  faith,  and  that  in  any  event  appellants  should  have 
the  fullest  opportunity  in  respondent's  name  to  further  defend. 
Response  was  made  thereto  on  the  same  day  demanding  to 
know  what  steps  respondent  intended  to  take,  if  any,  to  avoid 
the  court's  decision.  To  that  answer  was  made  the  following 
day  that  respondent  would  be  obliged  to  defer  to  the  court's 
order  "unless  you  now  order  us  in  writing  not  to  issue  such 
diploma,  or  else  give  us  &  notice  in  writing  that  in  the  event 
of  our  issuing  such  diploma  you  will  declare  our  college  not 
reputable.  In  that  case  we  shall  not  issue  the  diploma.  We 
are  much  perpleased,  and  would  like  an  answer  today."  That 
seemingly  humble  submission  did  not  secure  an  answer  in  ad- 
vance of  the  act  complained  of.  The  next  day  the  board  re- 
convened. The  correspondence  mentioned,  together  with  in- 
formation of  the  issuance  of  the  peremptory  writ,  was  before 
it.  The  resolution  theretofore  laid  over,  "to  gain  further  in- 
formation on  the  subject,"  was,  as  it  appears,  promptly  taken 
up  and  the  final  act  sought  to  be  reviewed  occurred  by  unani- 
mous vote.  The  modest  request  of  respondent  as  aforesaid 
was  thus  answered  without  previous  notice  that  such  a  calam- 
ity to  it  was  impending.  On  the  contrary,  it  had  every  reason 
to  believe  its  attitude  of  submission  contingent  on  receiving 
positive  information  of  appellants'  requirements,  would  at 
least  prevent  any  hasty  action,  and  probably  any  action  what- 
ever, in  advance  of  due  notice  to  it  and  opportunity  to  be 
heard. 

So,  in  brief,  the  transgressions  of  respondent  for  which  the 
sentence  of  nonreputability  was  pronounced  were  three  in 
number,  namely:  (1)  Violation  of  rule  23  prohibiting  con- 
cessions to  students  from  advertised  fees;  (2)  violation  of  the 
rule  prohibiting  colleges  from  accepting  students  with  permis- 
sion to  make  up'  deficiencies  in  entrance  qualifications  the  first 
year  of  their  course ;  (3)  violation  of  the  board's  order  that  the 
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six  students  should  be  denied  credit  for  the  year  partly  spent 
in  making  up  entrance  qualifications.  Did  such  transgres- 
sions furnish  any  reasonable  basis  for  the  condemnation  com- 
plained of  ? 

The  question  suggested  must  be  tested  having  regard  to  the 
meaning  of  the  word  "reputable"  as  used  in  the  law  under  con- 
sideration, and  whether  in  view  thereof  the  standard  set  by 
the  board  can  be  regarded  as  reasonable.  As  said  in  State  ex 
rel.  Coffey  v.  Chittenden,  112  Wis.  569,  88  N.  W.  187,  the 
board  in  respect  to  such  matters  has  a  wide  discretion.  It 
would  require  a  strong  case  against  it  to  warrant  condemna- 
tion for  abuse  of  authority,  yet  there  is  a  limitation  beyond 
which  it  cannot  go.  That  limit  is  the  boundary  between  that 
which  is  substantial  and  therefore  reasonable,  and  that  which 
is  purely  arbitrary  or  trifling  and  therefore  unreasonable. 
The  board's  action  cannot  properly  be  condemned  because 
some  or  even  most  persons  cannot  discover  any  reasonable 
ground  therefor.  To  warrant  that  it  must  be  so  violative  of 
reason  as  to  evince  a  total  absence  of  that  fair  judgment  which 
should  distinguish  action  of  a  judicial  nature :  in  short,  as  to 
seem  baseless  when  tested  by  reason  and  common  sense. 

The  meaning  of  the  word  "reputable,"  as  used  by  the  legis- 
lature in  the  instance  in  question,  has  not  been  judicially  de- 
fined with  that  exactness  which  it  seems  the  importance  there- 
of demands.  In  State  ex  rel.  Coffey  v.  Chittenden,  the  defini- 
tion found  in  an  early  edition  of  Webster's  Unabridged  Dic- 
tionary was  quoted  and  given  first  place,  namely,  "worthy  of 
repute  or  distinction ;  held  in  esteem ;  honorable ;  praisewor- 
thy." Second  place  was  given  to  the  phrasing  found  in  the 
Century  Dictionary,  namely,  "being  in  good  repute;  held  in 
esteem;  consistent  with  good  taste."  The  Illinois  court,  in 
State  Board  v.  People  ex  rel.  Cooper,  123  HI.  227, 13  N.  E. 
201,  adopted  the  first  definition.  It  will  readily  be  observed 
that  in  some  respects  it  is  erroneous,  while  in  the  whole  it  has 
a  double  meaning.    It  is  erroneous  in  that  it  fails  to  suggest 
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whether  it  is  requisite  that  the  repute  or  distinction  must  be 
good  or  bad ;  there  is  a  double  meaning  in  that  the  first  part 
of  the  definition,  when  corrected,  would  signify  a  condition  of 
being  entitled  to  a  good  reputation ;  while  the  second  part  sug- 
gests the  existence  of  good  repute  or  reputation  in  fact.  The 
one  relates  to  actual  character;  the  other  to  supposed  character 
according  to  common  understanding.  As  it  has  been  said,  one 
relates  to  the  internal  and  the  other  to  the  external,  the  for- 
mer being  the  substance  and  the  latter  the  shadow.  In  re 
Spenser,  7  Cent  Law  J".  84,  85. 

In  our  discussion  in  the  former  case  it  was  said  that  "the 
law  does  not  attempt  to  define  reputability  but  uses  the  term 
in  its  ordinary  sense."  It  is  used  "to  convey  its  common  mean- 
ing, the  meaning  generally  ascribed  thereto  in  everyday  ordi- 
nary expression  calling  for  its  use."  What  that  common,  or- 
dinary meaning  is  as  between  worthy  of  good  repute  and  good 
repute  in  fact,  was  not  said  expressly,  but  the  grounds  consid- 
ered and  upon  which  the  board  acted,  and  which  were  chal- 
lenged for  insufficiency,  appertained  to  true  worth,  not  repu- 
tation therefor.  Therefore,  it  is  now  considered  by  the  court, 
that  it  was  then  held,  the  legislature  used  the  term  reputable, 
as  indicative  of  worthy  of  good  repute ;  and  that  since  the  leg- 
islature shortly  after  that  decision  was  made,  and  presumably 
with  regard  thereto,  amended  the  law  into  the  form  in  which 
we  now  find  it,  and  which  guided  the  board  at  the  time  of  the 
transactions  in  question,  it  is  too  late  to  reconsider  the  matter. 
For  the  court  it  is  desired  to  make  this  as  emphatic  as  may  be, 
and  to  that  end  reference  is  again  made  to  the  fact  that  the 
primary  signification  of  the  words  "worthy  of  repute  or  dis- 
tinction" as  found  in  the  early  edition  of  Webster,  regarded 
as  meaning  worthy  of  good  repute  or  distinction,  was  in  the 
former  case  given  first  place,  and  that  the  discussion  in  detail 
of  the  facts  proceeded  to  a  conclusion  in  the  light  thereof. 
However,  for  myself,  I  reserve  the  privilege  of  dissenting  on 
this  point. 
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Now  what  is  there  so  very  wrong  about  conceding  to  stu- 
dents some  deduction  from  advertised  fees,  as  seems  to  have 
been  done,  by  the  respondent,  that  it  should  be  regarded  as 
suggesting  nonreputability.  No  light  is  shed  on  that  question 
by  counsel  for  appellants.  If  there  is  any  reasonable  basis 
for  the  board's  rule  23,  or  its*  rule  36,  fixing  the  minimum 
charge  to  students  at  $100  per  term,  which  seems  to  be  insep- 
arable from  the  former  rule,  we  are  unable  to  discover  it 
Reputability  has  reference  to  those  things  which  go  to  the 
proper  preparation  of  candidates  for  the  dental  profession. 
We  venture  to  say  that*  all  other  things  being  equal,  the  insti- 
tution that  takes  worthy  young  men,  making  concessions  in 
their  favor  to  meet  their  financial  needs,  thereby  assisting 
them  to  attain  the  object  of  their  ambition,  is  no  less  worthy 
of  good  repute  than  one  which  holds  to  an  arbitrary  schedule 
in  that  regard,  tending  to  exclude  much  of  the  very  best  ma- 
terial for  the  profession  therefrom.  Without  any  extended 
discussion,  it  is  considered  that  rule  23,  and  other  rules  upon 
which  it  is  based,  are  highly  unreasonable. 

The  system  of  legislative  control  under  consideration  wa* 
not  designed  to  enable  a  licensing  board  to  interfere  with  the 
mere  business  management  of  dental  colleges  by  making  laws 
regarding  their  charges  for  instruction,  and  their  treatment  of 
students  in  respect  to  their  schedule  of  fees.  The  power  con- 
ferred was  limited  to  reasonable  protection  of  the  public 
against  danger  of  incompetent  practitioners  securing  patron- 
age, and  is  wholly  of  an  administrative  character.  If  the 
legislature  were  to  go  further  than  to  conserve  the  public  wel- 
fare, its  action  in  that  regard  would  be  destructive,  not  regu- 
lative, of  rights  and  so  would  be  outside  of  constitutional  au- 
thority. What  interest  is  it  to  the  people  whether  a  dental 
college  maintains  its  fees  up  to  a  published  standard  or  not> 
or  what  particular  sum  it  demands  of  students  as  a  considera- 
tion for  the  advantages  it  affords  to  them.    None  whatever,  as 
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it  seems.  The  board  went  entirely  outside  of  its  legitimate 
sphere  of  action  in  respect  to  those  matters. 

The  second  ground  of  the  board's  action  has  as  little  to  jus- 
tify it  as  the  first.  We  search  the  law  in  vain  for  anything  in 
its  letter  or  spirit  justifying  the  board  in  taking  charge  of  the 
subject  of  passing  upon  entrance  qualifications  through  its 
representatives,  and  making  submission  to  such  interference 
with  the  business  of  the  college  a  condition  of  reputability. 
There  seems  to  be  as  little  support  for  the  board's  third  ground 
of  action;  its  prohibition  to  the  making  up,  to  any  extent,  of 
entrance  qualifications  during  the  first  year  of  a  student's 
course,  and  making  submission  to  that  regulation  a  condition 
of  reputability.  As  well  might  the  board  assume  authority 
to  regulate  any  one  of  many  mere  administrative  features  of 
dental  colleges,  such  as  the  ordinary  examinations  during  the 
course,  or  the  particular  persons  to  be  employed  as  instructors, 
or  the  test  to  be  applied  as  to  their  capability,  or  the  particular 
person  to  apply  such  test,  or  the  compensation  to  be  paid  to 
members  of  the  instructional  force. 

The  law  requires,  not  as  a  condition  of  reputability  of  a 
college,  but  as  a  condition  of  the  board's  issuing  to  its  grad- 
uates licenses  upon  the  faith  of  their  diplomas  alone,  prelimi- 
nary education,  as  to  matriculants,  equivalent  to  that  for  en- 
trance to  the  junior  class  of  an  accredited  high  school.  By 
necessary  implication,  the  language  of  the  law  leaves  the  col- 
lege unhampered  as  regards  the  examination  in  respect  to  that 
requirement.  By  necessary  implication  as  well,  it  clothes  the 
board  with  ample  authority  to  determine  as  occasion  may  re- 
quire, whether  such  duty  has  been  performed  in  good  faith. 
The  board  in  this  matter,  as  well  as  in  fixing  minimum  charges 
and  prohibiting  variations  from  advertised  fees,  invaded  the 
functions  of  the  legislature,  if  such  power  exists  at  all.  In 
the  particular  case  the  interference  was  peculiarly  oppressive 
in  that  it  was  not  brought  to  the  attention  of  the  respondent 
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until  too  late  for  compliance  therewith  for  the  session  of 
1902-1903  without  embarrassment  to  itself  and  great  injus- 
tice to  its  patrons. 

The  arbitrary  character  of  the  board's  action  is  further 
evinced  by  the  fact  that  the  standard  of  admission  at  the  time 
it  was  created  was  wholly  of  the  board's  invention.  The  stair 
ute,  prior  to  1903,  did  not  contain  any  regulation  on  the  sub- 
ject In  the  amended  act  of  that  year  a  feature  was  added  to 
the  existing  law  in  accordance  with  the  rules  which  the  board 
had  theretofore  prescribed  for  the  government  of  colleges,  no 
authority,  however,  being  given  to  the  board,  expressly  or  by 
implication,  to  take  charge  of  that  branch  of  the  colleges' 
business. 

The  statutory  requirement  as  to  entrance  qualifications 
must  be  presumed  to  have  been  enacted  with  reference  to  the 
common  practice  of  educational  institutions  as  to  allowing,  in 
a  reasonable  degree,  deficiencies  in  entrance  qualifications  to 
be  made  up  during  the  early  part  of  the  school  course,  and 
contemplated  a  continuance  of  that  custom.  Any  other  con- 
struction of  the  law  would  render  it  such  an  oppressive  and 
unreasonable  interference  with  the  ordinary  business  of 
schools  as  to  require  its  rejection  as  absurd  if  not  its  condem- 
nation as  unconstitutional.  The  language  requiring  "a  pre- 
liminary education  equivalent  to,"  etc.,  is  not  wholly  incon- 
sistent with  liberty  to  allow  such  education,  in  some  reason- 
able degree,  to  be  made  up  within  a  reasonable  time  after  com- 
mencement of  the  course.  Some  unmistakable  prohibition 
would  be  required  in  order  to  indicate  a  legislative  purpose  to 
abrogate  the  custom  in  that  regard  which  has  prevailed  gen- 
erally throughout  the  country.  Entrance  qualifications  are  re- 
quired for  admission  to  the  courses  of  study  universally,  in 
reputable  institutions  of  learning.  The  regulations  in  that 
regard  are  as  universally  published  for  the  benefit  of  all  whom 
it  may  concern,  and  yet,  commonly,  they  are  regarded  as  satis- 
fied, though  the  student  falls  somewhat  below  the  required 
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standard  as  to  some  mattters  not  very  essential,  if  he  makes 
up  the  deficiency  within  a  brief  period  after  his  matriculation. 

The  last  ground  of  the  board's  action  has  been,  perhaps,  suf- 
ficiently condemned  without  further  discussion.  It  was  a 
very  natural  climax  to  the  misconception  of  authority  evinced 
by  the  adoption  of  the  arbitrary  rules  before  mentioned.  Mere 
assumed  authority,  if  not  checked,  will  ultimately  run  wild, 
as  it  did  somewhat  in  this  case,  in  condemning  respondent  as 
not  reputable  because  of  its  determination  to  obey  the  judg- 
ment of  the  circuit  court  without  further  contesting  the  mat- 
ter, unless  seasonably  notified  that  such  a  course  would  lead  to 
its  being  condemned  as  not  reputable.  Nothing  said  herein 
should  be  construed  as  casting  any  reflection  whatever  upon 
the  motives  of  the  gentlemen  composing  the  board,  or  their 
advisers.  They  doubtless,  in  the  best  of  good  faith,  acted 
throughout  according  to  their  honest  judgment  respecting  the 
power  vested  in  them  by  the  law.  The  fact  that  they  were 
seriously  mistaken  only  emphasizes  the  common  saying  that 
men,  however  distinguished  and  conscientious,  are  neverthe- 
less liable  to  make  great  mistakes. 

The  foregoing  disapproval  of  the  board's  action  is  empha- 
sized by  the  fact  that  the  law  regards  reputability  to  be  some- 
thing separate  and  distinct  from  other  requirements  essential 
to  the  graduation  certificate  of  a  college  constituting  an  ef- 
ficient basis  for  a  license  to  practice  the  profession  of  den- 
tistry. It  requires:  (1)  That  the  college  shall  be  duly  incor- 
porated; (2)  that  the  entrance  qualifications  shall  be  as  indi- 
cated; (3)  that  the  period  of  study  shall  include  seven  months 
in  each  of  four  years ;  (4)  and  that  the  college  shall  be  reputa- 
ble. It  may  have  all  of  the  specific  requirements  except  the 
last,  and  be  infirm  in  respect  thereto.  Again  it  may  have  the 
last  essential  and  not  the  rest,  since  the  former  has  reference 
to  general  equipment  to  accomplish  in  fact  good  work  and  send 
out  graduates  for  the  profession  of  dentistry  fully  trained 
therefor,  so  that  the  public  may  safely  trust  them.     There 
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might  be  the  equipment  and  such  result,  entitling  the  institu- 
tion not  only  to  be  called  reputable,  but  to  special  distinction, 
and  it  might  actually  achieve  such  distinction,  and  yet  not 
have  some  of  the  other  statutory  essentials  to  the  admission  of 
its  graduates  into  the  profession  without  examination.  The 
mere  failure  to  comply  with  the  statute,  a  fortiori  with  the 
regulations  made  by  the  board  with  respect  to  its  internal  af- 
fairs, would  not  justify  sentencing  the  college,  as  in  this  case. 
Reputability  has  no  reference  whatever  to  mere  submission  to 
rules  of  the  state  official  board  or  any  other  board.  It  has  ref- 
erence, as  before  indicated,  to  the  actual  facilities  it  possesses- 
for  good  work  as  regards  preparing  candidates  for  the  dental 
profession,  and  the  actual  use  of  such  facilities  so  as  to  ac- 
complish good  work. 

What  has  been  said  exhausts  the  subject  of  whether  the 
board,  assuming  that  it  had  jurisdiction  of  the  subject  matter 
of  the  reputability  of  respondent,  incidental  to  the  determina- 
tion of  the  rights  of  waiting  applicants  for  licenses,  exceeded 
its  authority  by  passing  judgment  without  any  reasonable 
basis  therefor,  answering  the  question  in  the  affirmative. 

Turning  to  the  situation  presented,  assuming  the  character 
of  the  proceeding  as  being  directly  against  the  college  to  ad- 
judicate its  status,  the  sole  party  on  the  one  side  being  the  re- 
spondent, the  result  is  the  same,  since,  as  we  have  seen,  no  no- 
tice was  given  to  it  with  opportunity  to  be  heard,  no  reason 
existed  for  neglect  in  that  regard,  and  the  proceeding  to  a 
finality  in  face  of  such  neglect  was  not  due  process  of  law. 
So,  in  any  way  we  can  view  the  record,  the  board  com- 
mitted jurisdictional  error  fatal  to  its  action,  warranting  the 
judgment  appealed  from.  In  one  aspect  the  error  was  excess 
of  jurisdiction ;  in  the  other,  it  was  total  want  of  jurisdiction. 

By  the  Court — The  judgment  is  affirmed. 

Dodge,  J.,  dissents. 
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Nobth  Side  Loan  &  Building  Society,  Appellant,  vs.  Na- 
kiexski,  imp.,  Respondent 

February  23— March  20,  1906. 

Pleading:  Complaint:  Prayer:  Amendment:  Construction:  Cause  of 
action,  at  law  or  in  equity  f 

L  In  an  action  on  the  bond  of  a  defaulting  treasurer  of  plaintiff  the 
complaint  alleged,  in  substance,  that  certain  words  making  the 
bond  applicable  to  the  then  present  term  of  the  treasurer  had 
•been  omitted  by  mistake;  that  the  treasurer  had  misappropri- 
ated the  moneys  of  the  plaintiff;  that  he  failed  to  keep  proper 
accounts  and  pay  oyer  to  his  successor  a  named  balance,  part  of 
which  he  had  loaned  himself  contrary  to  the  regulations  of  the 
plaintiff  society;  and  that  of  many  of  the  details  of  the  treas- 
urer's transactions  plaintiff  was  Ignorant  by  reason  of  such 
treasurer's  failure  to  keep  or  file  any  accounts,  and  concluded' 
with  a  prayer  for  recovery  from  all  the  defendants  (principal 
and  sureties)  of  the  named  sum.  On  motion  the  court  ordered 
that  the  complaint  be  made  more  definite  and  certain,  where- 
upon an  amended  complaint  was  served  setting  up  all  that  was 
In  the  original  one,  an  allegation  of  the  misappropriation  of 
another  definite  sum,  and  more  fully  and  definitely  asserting 
the  inability  of  plaintiff  to  state  any  further  details  by  reason 
of  knowledge  with  reference  thereto  being  in  the  treasurer  and 
having  been  wrongfully  withheld  from  the  officers  of  the  so- 
ciety, and  prayed  (1)  a  reformation  of  the  bond;  (2)  discovery 
and  accounting  by  the  treasurer  for  his  transactions  and  ar- 
rearages; (3)  judgment  for  the  amounts  so  ascertained  in  a 
definite  sum.    Held: 

(1)  Apart  from  the  prayer  the  original  complaint  stated  a 
cause  of  action  in  equity. 

(2)  The  amendment  went  no  further  than  to  somewhat  am- 
plify the  facts  stated  in  the  original  complaint,  and  to  pray  cer- 
tain steps  by  the  court  within  its  equity  powers  necessary  to 
enable  granting  the  same  relief  prayed  in  the  former  pleading. 

2.  The  prayer  of  a  pleading  is  no  part  of  the  cause  of  action,  and 

while  in  construing  a  pleading,  where  the  facts  alleged  leave 
doubt  as  to  the  cause  of  action  which  the  pleader  Intended  to- 
present,  the  prayer  may  be  often  helpful  in  elucidating  that  in- 
tent, if  a  cause  of  action  is  clearly  set  out  it  cannot  refute  it 

3.  In  view  of  the  limitation  imposed  by  sec.  2830,  Stats.  1898  (that 

amendment  of  complaints  shall  not  substantially  change  the 
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claim),  the  right  of  the  plaintiff  to  amend  before  the  time  for 
answering  has  expired  is  subject  to  the  limitation  that  the  in- 
herent difference  between  tort  and  contract  and  between  law 
and  equity  cannot  be  ignored. 
4.  Where  a  complaint  sets  forth  all  the  facts  warranting  equitable 
relief,  the  prayer  may,  before  the  time  for  answering  has  ex- 
pired, be  amended  to  demand  other  and  further  relief  consistent 
with  the  cause  of  action  originally  described  in  the  allegation 
of  facts. 

Appeai.  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwig,  Judge.    Reversed. 

The  complaint  of  the  plaintiff  alleged  the  election  of  de- 
fendant Schramka  as  its  treasurer  in  March,  1903,  and  the 
subsequent  giving  of  a  bond  with  the  other  two  defendants  as 
sureties,  conditioned,  among  other  things,  that  said  Schramka 
"shall,  at  all  times,  in  and  during  any  succeeding  term  for 
which  he  may  hereafter  be  elected  as  such  treasurer"  perform 
his  various  duties  as  treasurer,  including  the  keeping  of  books, 
accounts,  and  vouchers,  and  the  accounting  for  all  moneys, 
books,  notes,  mortgages,  and  other  instruments  in  favor  of  the 
society  during  his  continuance  in  said  office,  and  the  proper 
disbursements  and  accounting  for  all  moneys  that  should 
come  to  his  hands,  and  the  delivery  and  payment  to  his  suc- 
cessor of  all  property  and  moneys ;  that,  by  mistake  of  the 
scrivener  and  contrary  to  the  intention  of  all  parties,  there 
was  omitted  in  the  above  quotation,  after  the  word  "during," 
the  words  "the  term  for  which  he  was  elected  and,"  and  that 
the  intention  of  all  parties  was  to  execute  a  bond  having  such 
omitted  words  in  it  The  complaint  further  generally  alleged 
that  the  defendant  Schramka  had  breached  his  duties,  misap- 
propriated moneys,  and  failed  to  keep  or  make  any  account 
or  record  of  transactions,  and  that  he  had  paid  out  large 
amounts  of  money  contrary  to  regulations  and  without  proper 
authority;  that  he  had  failed  to  report  or  pay  over  to  the  so- 
ciety moneys  collected  by  him  for  it ;  that  he  had  received  up- 
wards of  $100,000  and  had  failed  to  account  therefor,  and  had 
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failed  to  pay  or  account  to  his  successor  for  the  balance  of 
$14,822  remaining  in  his  hands,  and  that  of  said  sum  he  had 
pretended  to  loan  $4,000  to  himself,  contrary  to  the  regula- 
tions of  the  society,  upon  a  pretended  second  mortgage ;  that 
as  to  many  of  the  details  of  said  money  transactions  the  plaint- 
iff was  ignorant  by  reason  of  said  Schramka  failing  to  keep  or 
file  any  accounts.  The  complaint  concluded  with  a  prayer  for 
the  recovery  from  all  of  the  defendants  of  said  sum  of  $14,822. 
On  motion  of  defendant  Nakielski  the  court  ordered  that  the 
complaint  be  made  more  specific  in  certain  definite  respects. 
Within  the  time  limited  for  answering  the  complaint,  and 
after  said  order,  the  plaintiff  filed  an  amended  complaint  set- 
ting up  all  that  was  in  the  original  one,  besides  another  alleged 
misappropriation  of  the  sum  of  $2,000,  and  more  fully  and 
definitely  asserting  the  inability  of  the  plaintiff  to  state  any 
further  details  by  reason  of  knowledge  with  reference  thereto 
being  in  the  defendant  Schramka  and  having  been  wrongfully 
withheld  from  the  officers  of  the  society,  and  prayed  (1)  a 
reformation  of  the  bond  by  inserting  the  words  making  it  ap- 
plicable to  the  term  for  which  Schramka  was  elected ;  (2)  for 
discovery  and  accounting  by  Schramka  of  his  transactions  and 
arrearages;  and  (3)  for  judgment  for  the  amounts  so  ascer- 
tained in  the  sum  of  $14,822.  This  amended  complaint  was 
returned  by  defendants,  upon  the  stated  reason  that  it  at- 
tempted to  change  the  cause  of  action  from  law  to  equity  and 
that  it  did  not  contain  facts  sufficient  to  constitute  a  cause 
of  action,  and  they  moved  that  said  amended  complaint  be 
stricken  out  and  that  the  original  complaint  be  dismissed  for 
failure  to  comply  with  the  order  to  make  more  specific 
Whereupon  the  court  ordered  said  amended  complaint  to  be 
stricken  out  with  leave  to  plead  over  within  ten  days.  There- 
upon the  plaintiff  gave  formal  notice  of  its  intention  to  stand 
upon  the  amended  complaint  and  its  refusal  to  serve  another. 
Whereupon  judgment  was  ordered  and  entered  dismissing  the 
plaintiff's  complaint,  arid  adjudging  that  the  plaintiff  take 
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nothing  thereby  as  to  the  defendant  Nakielski,  in  whose  favor 
costs  were  adjudged.    From  this  judgment  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  James  C.  Officer  and 
Timlin  &  Olicksman,  and  oral  argument  by  W.  H.  Timlin. 

For  the  respondent  there  was  a  brief  by  Hoyt,  Doe,  Um- 
breit  &  dwell,  attorneys,  and  FrcunJc  M.  Hoyt,  of  counsel, 
and  a  separate  brief  signed  by  Moritz  Wittig,  attorney,  for  de- 
fendant Mayer,  and  oral  argument  by  M r.  Hoyt. 

Dodge,  J.  We  find  ourselves  unable  to  agree  with  the  trial 
•court  that  the  amended  complaint  should  have  been  stricken 
out.  That  document  went  no  further  than  to  somewhat  am- 
plify the  facts  stated  in  the  original  complaint,  and  to  pray 
certain  steps  by  the  court  within  its  equity  powers  necessary 
to  enable  granting  the  same  relief  prayed  in  the  former  plead- 
ing. Apart  from  the  prayer  the  original  complaint  clearly 
and  unambiguously  states  a  situation  arousing  the  power  and 
•duty  of  a  court  of  equity  to  apply  its  peculiar  methods  in  or- 
der to  accomplish  justice  between  the  parties ;  and  it  contains 
industrious  statement  of  facts  having  no  relevancy  whatever 
to  any  mere  action  at  law  which  could  be  based  upon  the  writ- 
ten instrument  set  forth.  In  Jos.  Dessert  L.  Co.  v.  Wad- 
leigh,  103  Wis.  318,  320,  79  N.  W.  237,  it  was  said: 

"When  a  complaint  is  presented  for  judicial  inspection,  it 
is  the  court's  first  duty  to  ascertain  the  nature  of  the  cause  of 
action  alleged,  as  well  to  protect  the  rights  of  parties  as  to  the 
place  of  trial,  as  to  administer  the  proper  remedy."  Approved 
in  Klipstein  v.  Raschein,  117  Wis.  248,  94  N.  W.  63 ;  Oru- 
nert  v.  Brown,  119  Wis.  126,  129,  95  N.  W.  959. 

In  the  Klipstein  Case  an  allegation  that  defendant  know- 
ingly made  certain  false  warranties  was  held  sufficient  to  show 
conclusively  that  plaintiff  intended  an  action  in  tort  and  not 
on  contract,  although  all  the  facts  to  support  recovery  on  con- 
tract were  present.  Such  reason  would  in  the  present  case  en- 
force the  conclusion  that  the  plaintiff  intended  to  state  a  cause 
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of  action  in  equity,  for  to  no  other  end  could  he  have  alleged 
mistake  in  writing  the  bond,  or  knowledge  by  defendant  of  the 
amounts  and  acts  essential  to  a  recovery,  and  plaintiff's  igno- 
rance thereof.  Somervcrill  v.  McDermott,  116  Wis.  504,  93 
N.  W.  653.  But  it  is  urged  the  prayer  is  for  purely  legal  re- 
lief, namely,  merely  a  judgment  for  a  sum  of  money.  Such 
relief  is,  however,  equally  within  the  power  of  a  court  of 
equity,  though  ordinarily  to  be  had  in  that  jurisdiction  only 
when  other  of  its  powers  are  sought  to  be  invoked  also.  The 
most,  therefore,  that  can  be  said  of  the  prayer  is  that  it  did 
not  demand  all  the  activities  of  the  court  to  which  the  cause 
of  action  stated  by  plaintiff  entitled  him.  In  construing  a 
pleading  where  the  facts  alleged  leave  doubt  as  to  the  cause 
of  action  which  the  pleader  intended  to  present,  the  prayer 
may  often  be  helpful  in  elucidating  that  intent.  Gillett  v. 
Treganza,  13  Wis.  472 ;  Topping  v.  Pariah,  96  Wis.  378,  381, 
71  N.  W.  367.  But,  after  all,  the  prayer  is  no  part  of  the 
cause  of  action  (Pomeroy,  Cod.  Rem.  [4th  ed.]  §  471),  and, 
if  that  is  clearly  set  out,  cannot  refute  it.  We  recently  de- 
clared : 

"In  treating  a  complaint  to  determine  whether  it  is  single 
or  double  as  regards  primary  rights,  the  different  objects  in 
view  by  the  pleader  as  indicated  by  the  prayer  for  relief  are 
not  controlling.  They  are  of  no  significance  whatever,  except 
to  aid  in  clearing  up  obscurities  that  may  exist  as  to  whether 
he  intended  to  state  facts  showing  a  violation  of  distinct  pri- 
mary rights  or  not.  When  there  is  no  obscurity  in  that  re- 
gard, the  statement  of  facts  upon  which  the  prayer  for  relief 
is  based  alone  speaks."  Soufli  Bend  C.  P.  Co.  v.  Oeorge  C. 
Cribb  Co.  105  Wis.  443,  447,  81  N.  W.  675.  See,  also, 
Fischer  v.  Loach,  76  Wis.  313,  321,  45  N.  W.  104. 

It  is,  of  course,  settled  law  in  this  state  that  those  inherent 
differences  between  tort  and  contract  and  between  law  and 
equity  cannot  be  ignored  by  courts  in  allowing  amendments 
of  complaints,  in  view  of  the  limitation  imposed  by  sec.  2830, 
Stats.   1898,  that  such  amendments  shall  not  substantially 


544  SUPKEME  COUKT  OF  WISCONSIN.      [Mae. 

Wade  v.  Heradl,  127  Wis.  544. 

change  the  claim.  Jos.  Dessert  L.  Co.  v.  Wadleigh,  supra; 
Post  v.  Campbell,  110  Wis.  378,  85  N.  W.  1032;  Gates  v. 
Paul,  117  Wis.  170,  94  N.  W.  55.  It  has  also  been  held  that 
the  right  of  a  plaintiff  to  amend  before  defendant  has  been 
put  to  his  defense  under  sec.  2685,  Stats.  1898,  has  some  lim- 
itation, although  the  statute  imposes  none.  Carmichael  v. 
Argard,  52  Wis.  607,  9  N.  W.  470.  It  is,  however,  no  in- 
fringement of  the  rule  of  these  cases  to  hold  that,  to  a  com- 
plaint which  sets  forth  all  the  facts  warranting  equitable  re- 
lief, the  player  may  be  amended  to  demand  other  and  further 
relief  consistent  with  the  cause  of  action  originally  described 
in  the  allegation  of  facts  within  the  period  limited  by  sec. 
2685,  Stats.  1898,  and  by  authority  of  that  section. 

Concluding,  as  we  must,  therefore,  that  the  service  of  the 
amended  complaint  was  within  the  plaintiff's  right,  of  course 
the  order  striking  out  the  same,  as  also  judgment  dismissing 
the  action,  were  both  erroneous.  That  complaint  fully  ex- 
cused any  lack  of  particularity  by  reason  of  plaintiff's  igno- 
rance of  details  resulting  from  defendant's  breach  of  duty  to 
inform  it  of  his  official  acts,  and  presented  a  situation  calling 
for  the  exercise  of  the  court's  equitable  power  to  impose  the 
duty  of  accounting  in  the  first  instance  upon  such  defendant. 
Somervaill  v.  McDermott,  supra. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  further  proceedings  according  to  law. 


Wade,  Appellant,  vs.  Hekndl,  Respondent. 

February  23— March  20,  1906. 

Landlord  and  tenant:  Constructive  eviction:  Rents:  Instructions  to 
jury:  Measure  of  damages:  Evidence. 

1.  Where  a  tenant  asserts  eviction  from  the  rented  premises,  actual 
expulsion  Is  not  necessary,  but  any  act  of  the  landlord  or  of  any 
one  who  acts  under  authority  or  legal  right  given  him  by  the 
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landlord,  which  so  disturbs  the  tenant's  enjoyment  of  the  prem- 
ises as  to  render  them  unfit  for  occupancy  for  the  purposes  for 
which  they  are  leased,  is  an  eviction,  and,  whenever  eviction 
takes  place,  the  tenant  is  released  from  the  obligation  under  the 
'lease  to  pay  rent  accruing  thereafter. 

2.  In  an  action  for  rent  it  appeared,  among  other  things,  that  plaint- 

iff leased  to  defendant  a  room  for  an  art  studio,  and  afterwards 
leased  the  room  underneath  to  an  automobile  company,  that  the 
shaking  and  vibration  of  the  building  and  her  room,  caused  by 
the  operation  of  automobiles  in  the  building  and  under  her 
apartment,  prevented  her  from  conducting  her  vocation  and 
business,  and  that  therefore  she  was  compelled  to  leave  the 
premises  before  her  lease  expired.  Eeld,  that  the  defendant 
was  evicted  from  the  rented  premises. 

3.  In  such  case  it  further  appeared  that  the  shaking  and  vibration 

complained  of  was  caused  by  the  testing  of  the  automobiles, 
which  testing  was  incident  to  the  regular  conduct  of  the  automo- 
bile company's  business  and  not  confined  to  engines  undergoing 
repairs;  that  the  tenant's  room  was  located  over  that  part  of 
the  display  room  where  this  testing  was  done,  and  that  the  test- 
ing was  not  unnecessary  or  unusual.'  Held,  that  such  shaking 
and  vibration  was  necessarily  within  the  contemplation  of  the 
parties  when  the  lease  to  the  automobile  company  was  made. 

4.  In  such  case  It  further  appeared  that  upon  the  complaint  of  the- 

tenant  the  landlord  investigated  the  matters,  and,  after  ob- 
serving from  the  tenant's  room  the  effect  of  the  testing  of  the* 
automobiles,  took  no  steps  to  prohibit  the  automobile  company 
from  continuing  to  make  the  tests.  Held,  that  the  court  did  not. 
err  in  ruling  that  the  acts  of  those  in  charge  of  the  automobile- 
business  were  within  the  rights  granted  them  by  the  landlord' 
under  their  lease,  and  that  it  was  not  error  to  instruct  the 
jury:  "Under  the  evidence  in  this  case  the  presumption  stands 
uncontradicted  that  the  automobile  company,  under  their  lease, 
had  a  right  to  test  their  machines,  and  to  do  what  they  did." 

5.  On  an  issue  as  to  the  damages  for  breaking  a  picture  belonging 

to  an  artist,  the  measure  of  damages  is  the  pecuniary  loss  suf- 
fered by  the  breakage — the  diminution  in  the  market  value  of 
the  article  injured,— and  hence  it  is  not  error  to  strike  out 
testimony  as  to  the  value  of  the  broken  picture,  as  a  design, 
apart  from  its  market  value. 

6.  Where  a  landlord  permits  a  tenant  in  his  building  to  conduct 

business  so  as  to  result  In  the  eviction  of  another  tenant,  ex- 
penses incurred  by  the  tenant  in  removing  from  the  building,, 
and  loss  of  time  in  his  employment  on  account  of  such  removal. 
Vol.  127  —  36 
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are  held  proper  elements  of  recovery  resulting  from  the  breach 
of  the  landlord's  obligation. 
7.  When  a  lease  exempts  the  landlord  from  liability  for  damage  oc- 
casioned by  the  "acts  or  neglect  of  co-tenants  or  other  occu- 
pants/' such  exemption  does  not  apply  to  the  acts  or  neglect  of 
cotenants  or  occupants  authorized  or  committed  under  any  right 
given  by  the  landlord. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  0.  Ludwig,  Judge.    Affirmed. 

By  a  lease  executed  and  delivered  on  October  14,  1901, 
plaintiff  leased  defendant,  from  that  time  until  May  1,  1903, 
"in  the  city  of  Milwaukee,  .  .  .  one  large  front  room,  .  .  . 
to  be  occupied  for  an  art  studio  and  for  no  other  purpose  what- 
ever," at  a  rental  of  $18  per  month.  Defendant  paid  the  rent 
up  to  and  including  the  month  of  December,  1902.  Plaintiff 
sets  up  two  causes  of  action,  the  first  being  for  the  unpaid  rent 
for  the  months  of  1903  which  is  due  under  the  lease,  and  for 
a  second  cause  of  action  plaintiff  sets  up  a  contract  with  de- 
fendant for  the  heating  of  the  room  leased  from  October  1, 
1902,  to  May  1,  1903,  for  $35.  August  1,  1902,  the  first 
floor  of  the  building,  under  defendant's  studio,  was  occupied 
by  an  automobile  company  under  a  lease  from  plaintiff.  De- 
fendant alleges  that  she  refuses  to  pay  the  rent  as  provided  by 
the  lease  on  account  of  the  shaking  and  vibration  of  the  build- 
ing and  her  room,  caused  by  the  operation  of  automobiles  in 
the  building  and  under  her  apartment  She  claims  that  she 
ivas  thereby  prevented  from  conducting  her  vocation  and  busi- 
ness as  an  artist,  and  through  the  fault  of  the  plaintiff  in  leas- 
ing to  and  permitting  the  automobile  company  to  use  part  of 
the  building  as  an  automobile  livery  she  was  compelled  to 
leave  the  premises  before  her  lease  expired.  The  heating 
plant  by  which  plaintiff  proposed  to  supply  defendant  with 
heat  and  which  forms  the  basis  for  the  second  ground  of  ac- 
tion was  not  completed  until  November  1,  1902.  Defendant 
claimed  that  it  was  insufficient,  and  she  continued  to  heat  her 
room  by  a  stove.    No  error  is  claimed  as  to  this  claim  on  this 
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appeal.  Defendant  alleges  that  as  a  result  of  her  eviction, 
through  plaintiffs  fault  in  rendering  the  room  unsuitable  for 
the  purposes  for  which  it  was  leased  to  her,  she  has  sustained 
damages  for  which  she  counterclaims  in  this  action.  She  al- 
leges that  the  shaking  of  the  building,  caused  by  the  conduct 
of  the  automobile  business  below  her,  broke  and  completely 
destroyed  a  glass  Christ  head  which  she  had  painted  and 
which  was  valued  at  $125.  She  claims  that  the  expense  of 
moving  and  installing  herself  in  her  new  studio  amounted  to 
$26,  and  she  also  demands  compensation  in  the  sum  of  $30 
for  the  loss  of  a  week's  time.  The  verdict  of  the  jury  disal- 
lowed all  of  the  claims  of  the  plaintiff  and  found  for  the  de- 
fendant for  the  full  amount  counterclaimed.  Judgment  was 
accordingly  entered  in  defendant's  favor  for  $181  damages 
and  for  $57.97  costs.    This  is  an  appeal  from  such  judgment. 

For  the  appellant  there  was  a  brief  by  Roomer  &  Aarons, 
and  oral  argument  by  C.  L.  Aarons. 

For  the  respondent  there  was  a  brief  by  Nath.  Pereles  & 
Sons,  and  oral  argument  by  Clinton  0.  Price. 

Siebeokee,  J.  The  law  governing  the  rights  and  liabilities 
of  landlord  and  tenant,  in  cases  wherein  the  tenant  asserts 
eviction  from  the  premises,  is  that  actual  expulsion  is  not  nec- 
essary, but  that  any  act  of  the  landlord  or  of  any  one  who  acts 
under  authority  or  legal  right  given  him  by  the  landlord 
which  so  disturbs  the  tenant's  enjoyment  of  the  premises  as 
to  render  them  unfit  for  occupancy  for  the  purposes  for  which 
they  are  leased,  is  an  eviction,  and,  whenever  it  takes  place, 
the  tenant  is  released  from  the  obligation  under  the  lease  to 
pay  rent  accruing  thereafter.  Halligan  v.  Wade,  21  HI.  470 ; 
Siller  v.  LarJcin,  94  Wis.  9,  68  K  W.  406 ;  Pridgeon  v.  Ex- 
celsior Boat  Club,  66  Mich.  326,  33  IS.  W.  502;  2  Wood, 
Landl.  &  T.  (2d  ed.)  §  477. 

The  jury  were  instructed  that  if  they  found  "from  the  evi- 
dence that  the  vibration  or  shaking  of  the  building  in  which 
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defendant's  studio  was  situated,  which  were  caused  by  the 
conduct  of  the  automobile  company,  were  such  that  the  de- 
fendant was  thereby  prevented  from  properly  carrying  on  her 
work  as  a  glass  painter,  and  her  paintings  thereby  became  lia- 
ble to  be  damaged  or  destroyed,  and  said  premises  thereby 
made  unfit  for  the  purpose  of  an  art  studio,  so  that  she  had  to 
abandon  the  same,"  then  the  defendant,  as  lessee,  was  evicted 
from  the  premises.  Under  this  instruction  the  jury  found 
that  she  had  been  evicted.  The  question  then  arises :  What 
party  is  responsible  for  the  injury  thus  occasioned  to  the  de- 
fendant? The  trial  court  instructed  .the  jury  that  plaintiff 
was  responsible,  upon  the  ground  that  "under  the  evidence  in 
this  case  the  presumption  stands  uncontradicted  that  the  au- 
tomobile company,  under  their  lease,  had  a  right  to  test  their 
machines  and  to  do  what  they  did,  so  far  as  the  evidence 
shows."  This  instruction  is  assailed  as  not  warranted  by  the 
evidence.  It  is  claimed  that  it  is  shown  that  the  vibration 
and  shaking  complained  of  by  the  defendant  as  causing  her 
injury  was  due  to  the  unusual  conduct  of  those  conducting  the 
automobile  business,  and  it  is  therefore  not  attributable  to 
plaintiff  under  the  authority  given  by  the  lease.  It  appears 
that  the  testing  of  automobiles  caused  the  trembling  com- 
plained of.  This  consisted  in  running  the  engines  of  differ- 
ent machines  which  were  stored  in  the  company's  show  room, 
and  in  starting  the  engine  of  any  auto  car  to  ascertain  whether 
it  was  in  proper  running  order  and  ready  for  use.  Such  test- 
ing was  an  incident  to  the  regular  conduct  of  the  business  of 
the  establishment  and  was  not  confined  to  engines  undergoing 
repairs  in  the  shop.  Defendant's  room  was  located  over  that 
part  of  the  display  room  where  this  testing  was  done.  There 
is  nothing  to  show,  and  the  trial  court  so  held,  that  this  testing 
was  unnecessary  or  unusnal,  but  it  appeared  that  under  the 
circumstances  it  was  a  necessary  part  of  the  conduct  of  the 
business.  It  must,  therefore,  have  been  within  the  contem- 
plation of  the  parties  when  the  lease  of  the  premises  was 
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made.  The  evidence  also  discloses  that,  upon  the  complaint 
of  defendant  concerning  this  disturbance  in  her  room,  plaint- 
iff investigated  the  matter  and,  at  the  request  of  the  parties 
conducting  the  automobile  business,  came  to  the  defendant's 
room  to  observe  the  effect  of  such  testing.  He  claimed  and 
asserted  that  such  testing  did  not  interfere  with  defendant's 
use  of  her  room,  and  he  did  not  thereafter  take  any  steps  to 
prohibit  the  company  from  continuing  to  make  the  tests.  Un- 
der these  facts  and  circumstances  the  court  did  not  err  in 
holding  that  the  acts  of  those  in  charge  of  the  automobile  busi- 
ness were  within  the  rights  granted  them  by  plaintiff  under 
the  lease  to  occupy  and  use  the  premises  to  conduct  an  auto- 
mobile business.  This  presumption  stands  without  substan- 
tial contradiction  in  the  evidence.  It  must  follow  that  the 
instructions  upon  this  branch  of  the  case  were  correct  and 
that  the  court  properly  rejected  those  requested  by  the 
plaintiff. 

It  is  contended  that  the  court  erred  in  striking  out  that  part 
of  the  defendant's  testimony  appertaining  to  the  value  of  the 
broken  picture  to  her  individually,  as  a  design,  apart  from 
its  market  value.  The  measure  of  damages  is  the  pecuniary 
loss  suffered  by  the  breakage,  and  that  would  be  the  diminu- 
tion in  the  market  value  of  the  article  injured.  The  evidence 
so  stricken  out  had  no  bearing  on  the  market  value,  and  the 
court  properly  excluded  all  such  evidence.  The  evidence  on 
the  subject  tended  to  show  that  the  picture  had  no  market 
value  after  it  was  broken,  and  justified  the  inference  that  de- 
fendant was  damaged  in  the  amount  claimed. 

Another  exception  argued  is  to  the  allowance  of  expenses 
incurred  in  removing  from  the  premises.  It  is  thereby  as- 
sumed that  defendant  would  have  been  compelled  to  incur  a 
like  expense  at  the  expiration  of  her  tenancy,  and  that  she 
cannot  be  deemed  to  have  been  damaged  by  paying  it  at  the 
time  she  did.  This  assumption  is,  however,  conjectural,  for 
it  is  far  from  certain  that  like  expenses  would  have  been  in- 
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curred  at  the  expiration  of  the  tenancy.  If  she  had  occupied 
the  premises  until  the  expiration  of  her  lease,  various  con- 
tingencies might  have  arisen  whereby  these  expenses  might 
have  been  avoided.  This  element  of  damages  must  be  held  to 
have  resulted  from  the  wrongful  eviction.  Her  loss  of  time 
in  her  employment  on  account  of  such  removal  is  likewise  a 
proper  element  of  recovery  resulting  from  the  breach  of  the 
obligation. 

Exemption  from  liability  is  asserted  by  plaintiff  under  the 
provision  of  the  lease  wherein  it  is  stipulated  that  the  lessor 
shall  not  be  liable  for  any  damage  occasioned  by  or  from  acts 
particularly  mentioned,  among  which  are  specified  "acts  or 
neglect  of  cotenants  or  other  occupants."  It  is  obvious  that 
this  exemption  does  not  apply  to  the  acts  or  neglect  of  such 
parties  authorized  or  committed  under  any  right  given  by  the 
plaintiff  as  lessor  of  the  premises.  After  examination  of  the 
errors  assigned  we  are  led  to  the  conclusion  that  there  is  no 
error  in  the  respects  alleged. 

By  the  Court. — Judgment  affirmed. 


Hamann,  Administratrix,  Respondent,  vs.  Mtlwatjkeb 
Bridge  Company,  Appellant. 

February  2+— March  20,  1906. 

Master  and  servant:  Negligence:  Personal  injuries:  FeUovyservants: 
Incompetency:  Evidence:  Vice-principal:  Assumption  of  risk: 
Court  and  jury:  Efficient  cause  of  injury:  Conjecture:  Opinion 
evidence:  Admissibility:  Experts:  Discretion:  Appeal  and  error. 

1.  A  mere  foreman  engaged  with  a  crew  of  assistants,  supplied  with 
suitable  material  and  appliances,  performing  a  mere  detail  of 
the  master's  business — removing  a  machine  from  a  car  to  the 
factory, — is  a  fellow-servant  of  the  members  of  the  crew,  cad 
the  master  is  not  liable  for  his  fault  in  failing  to  choose  a 
proper  plan  for  the  removal  of  the  machine,  or  in  omitting  to 
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exercise  due  care  to  inform  his  assistants  of  the  danger  of  the 
operation. 

2.  Incompetence,  in  the  law  of  negligence,  means  want  of  ability 

suitable  to  the  task,  either  as  regards  natural  qualities  or  ex- 
perience, or  deficiency  of  disposition  to  use  one's  abilities  and 
experience  properly. 

3.  In  an  action  against  a  master  for  the  negligent  killing  of  an  em- 

ployee it  appeared,  among  other  things,  that  the  deceased  was 
set  at  work  under  the  direction  of  a  foreman  to  unload  a  heavy 
machine  from  a  railway  car;  that  the  foreman  was  one  of  the 
master's  most  trusted  employees,  thirty-seven  years  old,  and 
had  occupied  his  place  of  trust  and  confidence  for  several  years; 
that  at  the  time  of  the  occurrence  he  had  forty  or  fifty  men  un- 
der his  general  charge;  that  he  had  a  general  knowledge  of 
heavy  machinery  and  the  manner  of  moving  the  same;  and  that 
there  was  nothing  in  the  testimony  to  suggest  incompetence,  or 
impropriety  in  selecting  him  to  unload  the  machine.  Held,  that 
the  evidence  was  insufficient  to  show  that  the  foreman  was  in- 
competent for  the  work  or  that  the  master  was  negligent  in 
placing  the  foreman  in  charge  of  thd  work. 

4.  One  in  charge  of  the  entire  business  of  a  master  as  general  man- 

ager  is  a  vice-principal. 

5.  Where,  prior  to  an  accident  causing  the  death  of  a  servant,  a  gen- 

eral manager  of  a  master  arrived  on  the  ground  while  servants 
were  employed  in  unloading  a  heavy  machine  from  a  freight  car 
according  to  plans  formulated  by  a  foreman  in  charge,  and  as- 
sumed charge  of  the  work,  the  master  is  chargeable  with  his 
knowledge  and  approval  of  the  manner  the  work  was  done  the 
same  as  if  the  manager  had  laid  out  the  plan  for  the  work  at 
the  outset,  and  cannot  escape  responsibility  for  what  occurred 
upon  the  plea  that  the  negligence  was  that  of  a  foreman — a  fel- 
low-servant 

6.  In  such  case  the  general  manager,  being  chargeable  with  superior 

knowledge,  when  he  saw  the  impropriety  of  moving  the  ma- 
chine without  some  efficient  means  to  insure  against  the  tipping 
over  which  caused  the  servant's  death,  should  either  have 
stopped  further  progress  until  the  proper  remedy  was  applied,  or 
have  notified  the  servant  of  the  danger,  and,  failing  so  to  do,  the 
question  of  whether  there  was  actionable  fault  in  those  regards, 
'  or  whether  such  danger  as  existed  in  the  manner  of  doing  the 
work  adopted  was  open  and  obvious  to  an  ordinary  man,  so  that 
the  servant  and  the  master  stood  on  the  same  plane,  were  ques- 
tions for  the  jury. 

7.  In  an  action  for  the  negligent  killing  of  a  servant,  under  the  evi- 

dence, stated  in  the  opinion,  the  jury  is  held  to  have  had  noth- 
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ing  to  guide  It  except  merest  conjecture  as  to  how  the  accident 
happened,  and  that  therefore  there  was  no  efficient  basis  for  a 
verdict. 

S.  In  an  action  for  the  death  of  a  servant,  happening  while  unload- 
ing a  heavy  machine  from  a  freight  car,  it  is  error  to  allow 
opinion  evidence  as  to  whether  the  manner  of  moving  the  ma- 
chine was  proper.  Such  evidence  is  held  to  have  Invaded  the 
province  of  the  Jury. 

9.  Opinion  evidence,  proper  to  he  given  as  to  the  very  point  the  Jury 
is  to  decide,  is  confined  to  cases  where  such  point  is  clearly 
within  the  field  of  expert  evidence  and  the  opinions  offered  are 
based  on  undisputed  facts,  or  assumed  facts  warranted  by  the 
record. 

10.  The  rule  allowing  opinion  evidence  as  to  whether  a  particular 

situation  is  perilous  does  not  extend  beyond  those  situations 
where  the  jury,  after  having  all  the  facts  presented  to  them  as 
clearly  as  practicable,  cannot  form  an  opinion  which  is  as  re- 
liable as  that  of  an  expert 

11.  The  scope  of  expert  evidence  is  not  restricted  to  the  field  of  "sci- 

ence, art,  or  skill,"  technically  speaking,  but  extends  to  every 
subject  in  respect  to  which  one  may  derive,  by  experience,  spe- 
cial and  peculiar  knowledge. 

12.  When  evidence  is  excluded  because  the  subject  of  inquiry  is  a 

matter  of  common  knowledge,  the  real  reason  for  the  exclusion 
Is  that  it  is  not  expert  evidence  at  all. 

13.  The  question  of  the  admissibility  of  expert  evidence  as  it  arises 

in  practice  is  in  the  field  of  competency,  and  hence  the  ruling 
of  the  trial  court  thereon,  in  any  case,  should  not  be  disturbed 
except  where  It  appears  to  be  erroneous. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ltjdwig,  Judge.    Reversed* 

Action  to  recover  for  a  personal  injury. 

Plaintiff's  claim  was  this:  October  7,  1903,  the  intestate, 
a  common  laborer,  and  to  defendant  so  known,  was  in  the 
latter's  employ  with  other  such  laborers  under  the  direction 
of  Meyers,  a  foreman,  performing  the  service  of  removing 
from  a  railway  freight  car  to  the  floor  of  plaintiff's  factory  a 
punch  machine  weighing  some  13,000  pounds,  and  placing  the 
same  on  the  floor  of  such  factory.  The  machine  was  wholly 
of  iron,  seven  feet  long  and  six  feet  high.  Portions  thereof 
were  a  fly-wheel  weighing  about  a  ton  and  a  geared  wheel 
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weighing  several  hundred  pounds,  set  in  a  line  with  the  seven- 
foot  base,  which  was  thirty  inches  wide  for  about  eight  inches 
at  each  end,  and  between  those  points  fourteen  inches  wide. 
A  person  familiar  with  handling  such  a  heavy  and  peculiarly 
shaped  article  was  required  in  order  to  take  the  same  from 
the  car  without  danger  to  unskilled  assistants.     Defendant, 
well  knowing  that,  employed  said  Meyers  to  superintend  the 
work,  who  was  known  to  be  incompetent  therefor.    By  aid  of 
liis  assistants  he  caused  a  skidway,  eighteen  feet  long,  to  be 
constructed,  reaching  from  the  doorway  of  the  car  to  the  floor 
of  the  factory.  It  was  composed  of  12  x  9  inch  timbers  placed 
parallel  to  each  other  and  about  fifteen  inches  apart,  fastened 
at  both  ends  and  blocked  under  the  center.    The  crew  placed 
the  machine  on  the  skidway  by  mechanical  means,  and  put 
rollers  thereunder.    A  rope  was  attached  to  the  body  thereof 
and  to  the  car  so  as  to  control  the  motion  of  the  same  as  it 
proceeded  down  the  skidway.    When  everything  was  in  readi- 
ness for  the  machine  to  so  move,  the  foreman  took  a  position 
in  front  thereof  on  the  west  side  of  the  skidway,  and  the  de- 
ceased, -by  direction,  took  a  corresponding  position  on  the  east 
side.    Another  person  was  located  behind  the  machine,  to  pick 
up  rollers  as  they  were  released  by  the  forward  motion,  and 
pass  them  to  the  persons  in  front  whose  duty  it  was  to  receive 
and  place  "them  before  the  machine,  and  guide  them  till  firmly 
engaged  thereby.    The  form  of  the  machine  was  such  that,  ex- 
cept when  the  rollers  were  near  the  outer  ends  of  the  base,  the  ' 
bearing  thereon  was  only  about  fourteen  inches  wide,  and 
when  all  rollers  were  so  circumstanced  the  weight  of  the  ma- 
chine was  so  distributed  that  the  center  of  gravity  was  on  a 
line  perpendicular  with  a  point  outside  the  base.     That  fact 
was  unknown  to  the  deceased,  and  not  apparent  to  an  ordinary 
workman.    It  occurred  during  the  progress  of  the  work  that 
the  machine  rested  wholly  on  rollers  located  under  the  nar- 
row part  of  the  base,  when  by  reason  of  the  facts  aforesaid  it 
naturally  tipped  sideways  and  in  the  direction  of  plaintiff's 
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intestate.  Before  he  could,  in  the  exercise  of  ordinary  care, 
escape  from  the  danger  he  was  caught  thereby  and  killed. 

There  were  other  allegations  as  to  the  existence  of  a  statu- 
tory beneficiary,  giving  rise  to  a  complete  cause  of  action  in 
case  of  the  defendant  being  liable  for  the  death,  and  allega- 
tions showing  performance  of  all  conditions  precedent  to  the 
prosecution  thereof. 

Two  causes  of  action  were  stated,  one  being  predicated  on 
negligence  in  putting  an  incompetent  man  in  charge  of  the 
work,  and  in  failing  to  warn  the  deceased  of  the  danger  be- 
cause of  the  center  of  gravity  of  the  machine  falling  outside 
of  the  narrow  part  of  the  base,  and  in  moving  the  machine  in 
an  improper  way  and  by  an  improper  plan ;  and  the  other  sub- 
stantially thereon  except  the  element  regarding  employment 
of  an  incompetent  foreman. 

The  defendant  put  in  issue  the  allegations  of  negligence, 
denied  that  a  perpendicular  line  downward  from  the  center  of 
gravity  fell  outside  the  narrow  base,  and  alleged  that  the 
length  of  the  machine  was  five  feet  instead  of  seven  feet ;  its 
width  at  the  narrow  part  of  the  base  to  be  seventeen  instead  of 
fourteen  inches ;  the  weight  of  the  fly-wheel  to  be  one  half  that 
alleged ;  the  center  of  gravity  of  the  machine  to  be  in  a  plane 
perpendicular  with  the  center  of  the  base ;  and  that  it  was 
moved  with  due  regard  to  the  safety  of  all  the  persons  engaged 
in  the  work. k 

The  evidence  was  to  this  effect:  The  age  of  the  deceased, 
at  the  time  of  the  accident,  was  about  forty-nine  years,  and 
that  of  the  foreman  thirty-seven  years.  The  former  was  a 
common  laborer,  who  had  worked  for  defendant  about  two 
weeks  and  was  a  man  of  ordinary  intelligence,  and  the  latter 
had  been  in  defendant's  employ  some  over  two  years.  He 
had  charge  of  forty  to  fifty  men.  He  had  never  prior  to  the 
accident  moved  or  assisted  in  moving  a  machine  precisely  like 
the  one  in  question,  but  was  familiar,  in  a  general  way,  with 
heavy  machinery  and  the  manner  of  handling  the  same.    ]So 
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accident  had  previously  occurred  in  doing  work  under  hifr 
charge.  He  was  a  man  of  considerable  experience  in  handling 
heavy  articles.  On  the  day  in  question,  by  direction  of  the 
superintendent  of  defendant's  business,  he  selected  a  crew  of 
men  to  work  under  his  charge  in  unloading  the  machine.  He 
procured  the  necessary  material  and  appliances  therefor. 
Therewith  the  crew,  under  his  direction,  constructed  a  skid- 
way  of  the  character  stated  in  the  complaint.  It  was  of  suf- 
ficient strength  for  the  purpose  for  which  it  was  designed.  It 
was  firmly  secured  at  both  ends  and  supported  in  the  middle 
so  as  to  bear  up  the  machine  without  being  displaced  in  any 
respect.  The  plan  of  the  work  was  wholly  laid  out  by  the 
foreman.  He  first  caused  the  machine  to  be  placed  in  proper 
position  to  pass  out  the  door  of  the  car  onto  the  skidway.  It 
was  then  raised  and  four  or  five  rollers  were  placed  there- 
under. They  were  four  feet  long  or  over  and  four  to  six 
inches  in  diameter.  A  rope  was  attached  to  the  machine  and 
the  free  end  was  then  carried  back  through  the  car,  down  and 
twice  around  the  truss  thereof  and  thence  to  the  hands  of  one 
of  the  assistants,  charged  with  the  duty  of  releasing  it  slightly, 
at  intervals,  as  directed  to  do  so,  when  it  was  desired  to  move 
the  machine  forward.  The  foreman  and  the  deceased  took 
positions  in  front  of  the  machine,  one  being  on  each  side  of 
the  skidway,  for  the  purpose  of  replacing  rollers  thereunder 
as  they  were  released  at  the  rear  and  passed  forward  by  a  per- 
son located  there  for  that  purpose.  The  machine  weighed 
about  6,000  pounds.  From  the  base  to  the  top  of  the  frame  it 
was  five  feet,  from  the  former  to  the  top  of  the  geared  wheel 
it  was  about  five  feet  and  ten  inches.  It  was  five  feet  long 
at  the  base,  thirty  inches  wide  at  the  ends  thereof  for  a  dis- 
tance of  about  seven  inches,  and  otherwise  it  was  sixteen 
inches  wide.  The  base  was  hollow.  The  weight  was  so  dis- 
tributed that  the  center  of  gravity  was  about  at  the  intersec- 
tion of  a  line  passing  through  the  machine  widthway  two  feet 
from  one  end  and  three  from  the  other,  and  a  line  passing 
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through  lengthwise  in  the  middle,  both  lines  being  about  forty 
inches  above  the  bottom.    It  could  not  tip  over  without  being 
turned  from  an  upright  position  sufficiently  to  move  the  cen- 
ter of  gravity  to  one  side  a  distance  of  about  eight  inches.  The 
exact  situation  in  respect  to  such  center  was  not  observable  by 
ordinary  observation  by  reason  of  the  hollow  base,  which  was 
obscured.    All  members  of  the  crew  worked  together  in  pre- 
paring to  move  and  in  moving  the  machine.     It  was  trans- 
ported successfully  about  halfway  down  the  skidway,  when 
Mr.  Fitzsimmons,  the  superintendent  of  the  business,  came 
upon  the  scene.     He  immediately  observed  that  one  of  the 
rollers  was  not  exactly  in  proper  place,  and  directed  the  fore- 
man's attention  thereto.     Thereupon,  the  latter,  with  the  as- 
sistance of  deceased,  remedied  the  matter.  The  man  in  charge 
of  the  rope,  by  direction,  then  released  it  sufficiently  to  allow 
the  machine  to  move  forward  a  short  distance.    As  the  work 
proceeded  and  the  foreman  and  deceased  were  holding  a  roller 
in  position  for  the  advancing  machine  to  engage  it,  the  ma- 
chine commenced  slowly  to  tip  toward  the  east.    The  superin- 
tendent, who  had  remained  by  from  his  aforesaid  advent  upon 
the  scene,  watching  the  progress  of  the  work,  first  observed 
the  tipping  of  the  machine  and  immediately  thereupon  called 
out  the  danger.   The  deceased  instantly  side-stepped  to  escape 
from  the  reach  of  the  machine,  but,  by  mistake,  proceeded  in 
the  wrong  direction,  resulting  in  his  being  struck  and  killed. 
The  skidway  on  the  side  of  the  tipping  did  not  settle  or  move 
out  of  place  in  any  respect     The  safety  rope,  so  far  as  ob- 
served, did  not  fail  in  any  respect  to  serve  the  purpose  for 
which  it  was  designed.     There  was  no  disturbance  at  any 
point  connected  with  the  movement  of  the  machine,  so  far  as 
any  one  observed,  causing  it  to  fall.    Neither  the  foreman  nor 
any  one  present  was  able  to  explain  thf-  occurrence  after  it 
Tiappened.    There  was  evidence  that  the  base  of  the  machine 
should  have  been  skidded  so  as  to  afford  a  broader  rest  upon 
the  rollers.     Expert  evidence  was  allowed  under  objection, 
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that  the  way  the  work  was  done  was  dangerous.  There  was 
no  evidence  that  it  was  a  faulty  manner  in  any  respect  except 
in  that  a  false  base  was  not  constructed  to  give  broader  sup- 
port to  the  machine.  As  to  whether  the  method  of  moving  it 
was  proper  the  evidence  was  conflicting.  Though  there  was 
evidence  that  the  machine,  supported  only  on  the  narrow  base,, 
would  have  a  tendency  to  tip  over,  it  was  established  that  the 
center  of  gravity  was  on  a  line  perpendicular  with  the  center 
of  the  base  as  before  indicated. 

At  the  close  of  the  evidence  there  was  a  motion  for  a  di- 
rected verdict  in  favor  of  the  defendant,  which  was  denied. 

The  cause  was  submitted  to  the  jury  for  a  special  verdict 
with  this  result : 

(1)  The  deceased  was  killed  as  alleged  in  the  complaint 
(2)  The  method  adopted  of  moving  the  machine  was  not  rea- 
sonably safe.  (3)  The  foreman  was  incompetent  (4)  De- 
fendant knew  that  fact.  (5)  It  ought,  in  the  exercise  of  or- 
dinary care,  to  have  known  it.  (6)  It  was  guilty  of  a  want 
of  ordinary  care  in  entrusting  the  work  to  Meyers.  (7)  Such 
want  of  ordinary  care  was  the  proximate  cause  of  the  intes- 
tate's death.  (8)  The  superintendent  ought  to  have  observed 
the  dangerous  manner  in  which  the  machine  was  being  moved. 
(9)  The  deceased  is  not  chargeable  with  knowledge  that  the 
manner  of  work  was  dangerous.  (10)  The  superintendent 
ought  to  have  known  that  deceased  did  not  comprehend  the 
danger.  (11)  The  superintendent  was  guilty  of  a  want  of 
ordinary  care  in  not  warning  deceased  of  the  danger. 
(12)  Such  want  of  ordinary  care  was  a  proximate  cause  of 
the  injury.  (13)  The  deceased  is  not  chargeable  with  knowl- 
edge that  the  foreman  was  incompetent.  (14)  The  deceased 
was  not  guilty  of  any  want  of  ordinary  care  contributing  to 
his  injury.  (15)  The  amount  of  recoverable  loss,  if  any,  is 
$3,500. 

There  was  a  motion  to  change  the  second  finding  to  the  af- 
firmative, to  change  the  third,  fifth,  sixth,  seventh,  eighth,. 
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tenth,  eleventh,  and  twelfth  findings  to  negatives,  and  to 
change  the  thirteenth  and  fourteenth  findings  to  affirmatives, 
because  the  evidence  established  the  facts  so  to  be,  and  for 
judgment  in  defendant's  favor.  The  motion  was  denied. 
There  was  also  a  motion  on  behalf  of  the  defendant  on  sev- 
•eral  grounds,  to  set  aside  the  verdict  and  for  a  new  trial, 
which  was  denied.  Judgment  was  thereupon,  on  motion,  ren- 
dered in  plaintiff's  favor  and  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Vilas,  Vilas  &  Free- 
man, and  oral  argument  by  E.  P.  Vilas. 

For  the  respondent  there  were  briefs  by  Houghton  & 
Neelen,  and  oral  argument  by  F.  W.  Houghton. 

Mabshaxl,  J.  Meyers  was  a  fellow-servant  of  deceased. 
That  seems  plain.  He  was  a  mere  foreman  engaged  with  a 
crew  of  assistants,  supplied  with  suitable  material  and  appli- 
ances, in  performing  a  mere  detail  of  appellant's  business. 
It  is  not  claimed,  as  we  understand  it,  that  he  was  guilty  of 
any  fault  other  than  in  failing  to  choose  a  proper  plan  for  ac- 
complishing £he  removal  of  the  machine  from  the  car,  and 
■omitting  to  exercise  due  care  to  acquaint  his  assistants  of  the 
dangers  of  the  operation,  in  the  way  it  was  done.  Those 
were  mere  incidents  of  the  work,  the  same  as  constructing  the 
skidway,  arranging  the  rope  to  control  the  movement  of  the 
machine,  locating  the  men  in  their  proper  places  to  assist  in 
the  work,  and  directing  them  generally  in  and  about  the  same. 
In  all  cases  of  that  sort  the  foreman  is  a  mere  comrade  with 
the  men  under  him.  The  fault,  if  there  is  any,  so  long  as 
there  is  no  precedent  want  of  care  in  his  employment,  is  that 
of  a  fellow-servant,  for  which  the  master  is  not  liable.  Such 
fault  is  one  of  the  ordinary  risks  assumed  by  an  employee  as  a 
part  of  his  contract.  The  facts  of  this  case  are  so  clearly  within 
that  principle,  and  the  rule  itself  is  so  familiar,  that  it  seem3 
useless  to  discuss  the  matter.  The  following  cases  are  directly 
in  point:  Peschel  v.  C,  M.  &  St.  P.  B.  Co.  62  Wis.  338,  21 
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N.  W.  269 ;  Portance  v.  Lehigh  Valley  C.  Co.  101  Wis.  574, 
579,  77  K  W.  875 ;  Wishie  v.  Montello  0.  Co.  Ill  Wis.  443, 
87  K  W.  461 ;  Williams  v.  North  Wis.  L.  Co.  124  Wis.  328, 
102  K  W.  589 ;  Alaska  M.  Co.  v.  Whelan,  168  U.  S.  86,  18 
Sup.  Ct.  40. 

As  to  whether  the  foreman  was  incompetent,  or  if  he  was, 
defendant  was  negligent  in  directing  him  to  do  the  work,  we 
fail  to  find  any  warrant  for  the  verdict  independently  of  what 
occurred  on  the  occasion  in  question.  It  is  undisputed  that 
he  was  one  of  the  most  trusted  employees  engaged  in  appel- 
lant's large  business.  He  had  forty  or  fifty  men  under  his 
general  charge  at  the  time  of  the  occurrence.  That  place  of 
trust  and  confidence  he  had  filled  for  a  considerable  period  of 
time.  He  was  thirty-seven  years  of  age.  As  indicated  in  the 
statement,  he  had  a  general  knowledge  of  heavy  machinery 
and  the  manner  of  moving  the  same,  and  there  was  nothing 
in  his  history  to  suggest  incompetence,  or  impropriety  in  se- 
lecting him  to  unload  the  machine.  Incompetence,  in  the  law 
of  negligence,  means  want  of  ability  suitable  to  the  task, 
either  as  regards  natural  qualities  or  experience,  or  deficiency 
of  disposition  to  use  one's  abilities  and  experience  properly. 
Maitland  v.  Gilbert  P.  Co.  97  Wis.  476,  72  N.  W.  1124; 
Kliefoth  v.  N.  W.  L  Co.  98  Wis.  495,  74  N.  W.  356.  The 
evidence  here,  as  to  occurrences  up  to  the  time  the  foreman 
was  directed  to  do  the  work,  not  only  does  not  prove  he  was 
incompetent  for  the  task,  but  rather  proves  affirmatively  the 
contrary.  We  are  unable  to  find  a  scintilla  of  evidence  of 
any  circumstances  calculated,  reasonably,  to  put  appellant  on 
guard  against  doing  what  it  did  in  that  regard.  It  had  good 
reason  to  believe  that  he  possessed  all  the  ability,  the  experi- 
ence, and  the  disposition  requisite  to  the  proper  performance 
of  the  undertaking. 

Aside  from  the  circumstance  of  the  superintendent  com- 
ing upon  the  ground  before  the  accident  in  ample  time  to 
have  remedied  the  dangerous  way  the  machine  was  being 
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moved,  if  there  were  fault  in  that  regard,  either  by  counteract- 
ing, in  some  way,  the  tendency  thereof  to  tip  over  by  a  mod- 
erate disturbance  of  the  same,  if  such  tendency  existed,  or  by 
specially  warning  the  employees  of  the  danger,  no  cause  of 
action  was  established  by  the  evidence.  Fitzsimmons  was  not 
a  foreman.  He  did  not  engage  in  any  way  as  a  fellow-serv- 
ant in  moving  the  machine.  He  had  charge  of  the  entire 
business  as  general  manager  and  was  a  vice-principal  most 
clearly.  He  arrived  on  the  scene,  as  indicated  in  the  state- 
ment, when  the  machine  was  about  halfway  down  the  incline. 
He  saw  the  whole  situation  at  a  glance,  and  must  have  then 
comprehended  whatever  dangers  were  incident  to  the  work  in 
the  way  it  was  being  conducted,  noticeable  to  a  man  of  ordi- 
nary care  circumstanced  as  he  was.  In  any  event>  he  is 
chargeable  with  having  so  comprehended,  and  that  is  imputa- 
ble to  the  defendant.  As  .soon  as  he  arrived,  as  we  have  seen, 
he  directed  replacement  in  proper  position  of  one  of  the  roll- 
ers, and  thereafter  remained  by,  closely  observing  the  work, 
till  the  accident  occurred.  He  was  the  first  to  note  the  tipping 
of  the  machine  and  to  give  notice  thereof  to  those  who  were 
within  the  region  of  danger.  Prior  thereto  he  made  no  sugges- 
tion of  danger  in  continuing  the  work  as  he  found  it  in  prog- 
ress. It  seems  that  he  virtually  took  charge  thereof  upon  his 
arrival,  but  in  any  event  he  could  not  stand  by,  as  he  did,  and 
defendant  escape  responsibility  for  what  occurred  upon  the 
plea  that  the  negligence,  if  negligence  there  were,  was  that  of 
the  foreman,  a  fellow-servant  The  authority  cited  to  our  at- 
tention with  much  confidence  on  this,  Ziegler  v.  Day,  123 
Mass.  152,  does  not  appear  to  be  at  all  in  point.  The  super- 
intendent, there  spoken  of,  was  a  mere  foreman,  the  principal 
was  not  on  the  ground  at  the  time  of  the  accident,  or  prior 
thereto,  so  as  to  be  chargeable  with  knowledge  of  the  manner 
the  particular  work  was  done  which  led  to  the  happening  of 
the  accident    Not  so  here,  as  indicated. 

Here  the  principal  in  the  person  of  Fitzsimmons  was  on 
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the  ground.  Through  him  it  knew  and  approved  of  the  man- 
ner of  the  work  before  the  accident  It  is,  therefore,  charge- 
able the  same  as  if  its  superintendent  had  laid  out  the  plan 
for  doing  the  work  at  the  outset,  leaving  as  matter  of  detail, 
only  the  execution  thereof. 

The  question  of  whether  such  danger  as  existed  in  the  man- 
ner of  work  adopted  was  open  and  obvious  to  an  ordinary 
man,  so  that  the  deceased  and  appellant  stood  on  the  same 
plane,  was  at  least  for  the  jury.  There  is  reasonable  ground 
for  saying  the  machine  was  of  such  shape  and  character,  par- 
ticularly on  account  of  the  hollow  base,  the  extent  thereof, 
and  the  location  of  the  center  of  gravity  some  forty  inches 
above  the  same,  or  within  about  twenty  inches  of  the  top  of 
the  framework,  that  an  ordinary  man  might  not  have  compre- 
hended the  extent  of  disturbance  liable  to  cause  it  to  tip  over, 
or  the  danger  of  such  disturbance  occurring  under  the  circum- 
stances, while  such  danger  might  have  been  plain,  or  reason- 
ably so,  to  one  familiar  with  such  a  machine.  If  Fitzsim- 
mons,  as  one  chargeable  with  such  superior  knowledge,  saw  or 
ought  to  have  seen  the  impropriety  in  moving  the  machine 
without  some  efficient  means  to  insure  it  against  tipping  over,. 
he  should  have  called  attention  thereto  as  soon  as  he  had  rea- 
sonable opportunity  therefor,  and  either  stopped  the  further 
progress  of  the  work  till  the  proper  remedy  was  applied,  or 
notified  those  who  were  at  the  work  of  the  danger.  He  did 
neither,  so  far  as  appears.  By  his  attitude  he  approved  in 
every  respect  of  the  manner  the  work  was  being  done.  That 
might  well  have  been  regarded  as  an  assurance  of  safety  by 
the  inexperienced  men.  Upon  the  trial  he  still  insisted  that 
the  method  of  work  was  proper.  Whether  there  was  action- 
able fault  in  that  regard,  it  seems,  was  a  fair  jury  question. 

Manifestly,  the  result  on  the  last  point  treated  is  not  ma- 
terial, unless  there  is  evidence  warranting  a  finding  that  the 
machine  tipped  over  by  reason  of  the  rollers  being  only  under 
the  sixteen-inch  base.  Bearing  in  mind  that,  according  to  the 
Vol.  127  —  36 
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evidence,  there  was  no  disturbance  whatever  of  the  east  side 
of  the  skidway  preceding  or  during  the  progress  of  the  acci- 
dent; that  at  the  instant  the  machine  began  to  tip  and  until 
it  was  wholly  out  of  balance,  the  skidway  was  in  perfect  form, 
and  the  rollers  likewise,  and  that  the  event  took  place  without 
anything  suggesting  the  probability  of  the  thing  happening 
before  it  occurred,  or  anything  explaining  it  thereafter,  it 
stands,  so  far  as  explained  by  witnesses,  as  a  miraculous  oc- 
currence. One  may  conjecture  how  it  occurred,  but  that  is 
all 

Counsel  for  respondent  comprehended  the  difficulty  sug- 
gested at  the  time  of  drafting  the  complaint  and  solved  it, 
seemingly,  upon  the  theory,  in  good  faith,  that  when  the  ma- 
chine rested  wholly  on  the  narrow  base  the  center  of  gravity 
was  on  a  line  perpendicular  with  a  point  outside  thereof. 
However,  a  little  reflection  is  sufficient  to  convince  one  that  it 
could  not  have  been  on  a  line  perpendicular  with  a  point  out- 
side of  the  base  on  both  sides.  Therefore  it  must  be  assumed 
that  the  pleader  supposed  the  machine  was  much  heavier  on 
one  side  than  on  the  other :  of  which  there  is  no  support  what- 
ever in  the  evidence.  One  or  two  witnesses  testified,  in  effect, 
that  the  center  of  gravity  was  somewhat  on  a  balance  so  that 
-a  slight  displacement  of  the  machine  was  sufficient  to  disturb 
its  equilibrium,  and  so  counsel  for  respondent  now  claims; 
l>ut  we  find  no  evidence  whatever  to  support  any  such  theory. 
The  pictorial  representation  of  the  machine,  in  connection 
-with  the  evidence,  shows  beyond  any  room  for  controversy 
ithat  it  was  perfectly  balanced,  one  side  being  the  same  weight 
as  the  other,  with  the  center  of  gravity  located  some  forty 
inches  above  the  base  and  on  a  vertical  line  from  the  center 
thereof. 

It  does  not  require  evidence  from  the  mouths  of  witnesses 
to  picture  to  the  mind  the  position  the  machine  must  neces- 
sarily have  assumed  before  the  vital  gravity  point  could  have 
been  on  a  line  perpendicular  with  one  outside  the  base,  throw- 
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ing  the  machine  so  out  of  balance  as  to  cause  it  to  tip  over. 
That  is  a  matter  of  su6h  exact  demonstration  that  any  amount 
of  evidence  from  the  mouths  of  witnesses  to  the  contrary  could 
not  change  it.  It  is  one  of  those  situations  which  is  not  only 
unimpeachable  but  will  impeach  all  evidence  contradicting  it. 

Assuming,  as  we  must,  from  the  evidence,  that  the  side  of 
the  skidway  remained  in  proper  position,  the  highest  point  on 
the  machine :  the  top  of  the  geared  wheel  must  have  moved  to 
the  east  about  a  foot,  the  top  of  the  frame  not  much  less,  and 
the  west  projection  of  the  base  raised  some  four  inches,  be- 
fore the  apparatus  became  out  of  balance.  As  it  weighed 
nearly  6,000  pounds  it  can  easily  be  seen  it  would  not  have 
been  possible  to  tip  it  over  by  any  disturbance  the  evidence 
discloses  occurred. 

Each  side  of  the  machine  weighed  nearly  3,000  pounds.  It 
would  not  be  a  very  easy  task  for  one  to  upset  such  a  body  so 
located.  If  the  skid  on  the  side' towards  which  the  machine 
tipped  had  settled  a  very  few  inches,  what  occurred  would 
have  been  inevitable.  However,  as  the  case  stands,  as  before 
indicated,  the  occurrence  is  wholly  unexplained.  The  jury 
had  nothing  to  guide  them  but  the  merest  conjecture.  That 
furnishes  no  efficient  basis  for  a  verdict.  Hyer  v.  Jawesville, 
101  Wis.  371,  77  K  W.  729 ;  Musbach  v.  Wis.  C.  Co.  108 
Wis.  57,  84  N.  W.  36 ;  Mueller  v.  Milwaukee,  110  Wis.  623, 
86  K  W.  162. 

As  said  in  the  first  case  above  cited,  it  is  incumbent  on  the 
plaintiff,  in  a  case  like  this,  to  show  with  reasonable  distinct- 
ness how  and  why  the  accident  occurred.  It  will  not  do  to 
merely  present  to  a  jury  a  state  of  facts  involving  a  claim  for 
damages  for  a  personal  injury,  and  relations  of  the  parties 
which  would,  under  some  circumstances,  render  the  defendant 
liable,  without  any  proof  whatever,  or  any  reasonable  definite 
proof,  of  the  existence  of  such  circumstances,  and  then  leave 
it  to  the  jury  to  guess  whether  they  did  or  did  not  exist  in 
fact,  and  to  base  a  verdict  upon  the  result.    Unless  the  evi- 
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dence,  in  respect  to  such  a  matter,  is-  sufficient,  clearly,  to  re- 
move the  truth  of  the  matter  from  the  realms  of  mere  con- 
jecture into  those  of  reasonable  probability,  no  question  ia 
respect  thereto  ia  presented  for  solution  by  the  jury,— -wily  a 
question  of  law  for  the  court. 

It  was  error  to  allow  opinion  evidence  ae  to  whether  the 
manner  of  moving  the  machine  was  proper.  This  has  refer- 
ence to  considerable  expert  evidence  permitted  under  objec- 
tion, that  the  work  was  done  in  a  dangerous  way.  That  in* 
vaded  the  province  of  the  Jury.  There  are  instances  in  which 
opinion  evidence  may  properly  be  given  as  to  the  very  point 
the  jury  are  to  decide.  Mcvitlatnd  v.  Gilbert  P.  Co.  97  Wis. 
476,  72  N.  W.  1124;  Lyon  v.  Grand  Rapids,  121  Wist 
609,  619,  99  K  W.  311.  They  are  confined  to  eases  where 
such  point  is  clearly  within  the  field  of  expert  evidence  and 
the  opinions  offered  axe  based  on  undisputed  facts,  or  as- 
sumed facts  warranted  by  the  record. 

Where  a.  matter  relates  to  whether  a  particular  machine, 
place,  or  mode  of  doing  business  is  dangerous,  and  such  dan- 
ger is  not  sufficiently  latent  but  what  the  jury  can  as  welt 
form  a  reliable  opinion  in  respect  thereto  as  an  expert,  when 
put  in  possession  of  all  the  facts  causing  the  peril,  and  that 
can  readily  be  done,  opinion  evidence  is  not  admissible.  This 
court  has,  quite  recently,  on  two  occasions,  so  ruled.  Olwell 
v.  Skobis,  126  Wis.  308, 105  N.  W.  777 ;  Anderson  v.  Chicago 
B.  Co.,  ante,  p.  273,  106  K  W.  1077. 

The  rule  allowing  opinion  evidence  as  to  whether  a  par- 
ticular situation  is  perilous  in  some  cases,  is  quite  familiar, 
but  it  will  be  found,  it  is  thought,  on  examination  of  the  au- 
thorities, not  to  extend  beyond  those  situations  where  the  ji*ry> 
after  having  all  the  facts  presented  to  them  as  clearly  as  prac- 
ticable, cannot  form  an  opinion  which  is  as  reliable  as  that 
of  the  expert  The  following  are  examples  of  where  audi 
evidence  has  been  held  proper,  or  illustrate  the  principle  of  • 
the  rule:  Irmes  v.  Milwaukee,  103  Wis.  582,  79  K  W.  783; 
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Daly  v.  Milwaukee,  103  Wis.  588,  79  N.  W.  752;  Ogdeh  v. 
Persons,  23  How.  167 ;  Transportation  Line  v.  Hope,  95  U. 
S.  297;  Spring  Co,  v.  Edgar,  99  U.  S.  645 ;  Union  Ins.  Co. 
v.  Smith,  124  TJ.  S.  405,  8  Sup.  Ct  534;  Lewis  v.  Seifert, 
116  Pa.  St  628, 11  Atl.  514;  Huizeg*  v.  Cutler  &  S.  L.  Co. 
51  Mich.  272, 16  N.  W.  643 ;  Louisville,  N.  A.  £  C.  R.  Co.  v. 
Frawley,  110  Ind.  18,  9  K".  E.  594;  PvMman  P.  C.  Co.  v. 
Harkins,  55  Fed.  932,  5  C.  C.  A.  326.  Such  evidence  as  that 
under  consideration  is  not  inadmissible  merely  because  tie 
subject  matter  is  outside  of  the  field  of  "science,  art,  or  skill" 
technically  speaking.  The  scope  of  expert  evidence  is  not 
thus  restrained.  It  extends  to  every  subject  in  respect  to 
which  one  may  derive,  by  experience,  special  and  peculiar 
knowledge.  Schwantesv.  State,  cmie,  p.  160, 106  BT.  W.  237 ; 
Lawaon,  Exp.  Ev.  239;  1  Wharton,  Ev.  (3d  ed.)  §  44.  When 
the  evidence  is  excluded  because  the  subject  of  the  inquiry 
is  a  matter  of  common  knowledge,  as  it  sometimes  is,  the 
real  reason  of  the  exclusion  is  that  it  is  not  expert  evidence 
at  all.  It  is  not  all  opinion  evidence  that  is  expert  evidence 
nor  is  all  the  latter  admissible,  as  one  may  give  an  opinion 
as  to  a  matter  known  to  people  generally.  The  opinion  must 
fall  within  the  field  of  expert  evidence  to  be  admissible.  In 
short,  it  must  be  an  expert  opinion,  and  then  it  is  not  neces- 
sarily admissible.  It  should  be  excluded,  as  we  have  seen,  as 
to  some  subjects,  when  the  jury  can  be  afforded  an  oppor- 
tunity to  form  an  opinion  as  intelligent  and  reliable  as  the  ex- 
pert, and  when  that  is  clearly  so  it  is  harmful  error  to  ad- 
mit it. 

Just  when  the  rule  above  discussed  applies  and  when  it 
does  not,  strictly  on  principle,  is  somewhat  difficult  to  deter- 
mine. The  question  as  it  arises  in  practice  is  in  the  field  of 
competency,  and  therefore  the  ruling  of  the  trial  court,  in  any 
case,  should  not  be  disturbed  except  where  it  appears  pretty 
clearly  to  be  erroneous.  Such  appear  to  be  the  rulings  under 
consideration  in  the  light  of  the  recent  decisions  of  this  court 
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to  which  we  have  referred.  They  must  be  read,  however,  hav- 
ing regard  to  the  rule  that  such  opinion  evidence,  in  a  proper 
case,  is  permissible.  There  was  no  difficulty  whatever,  in  the 
instances  in  question,  in  explaining  to  the  jury  all  of  the 
elements  rendering  the  manner  of  doing  the  work  adopted 
perilous,  which  were  not  matters  of  common  knowledge. 
Placed  in  possession  of  such  elements,  the  result  was  governed 
by  natural  laws  of  a  familiar  character.  The  proof  should 
have  been  made  in  that  way  with  other  of  the  general  man- 
ner, if  there  be  such,  of  doing  like  work,  and  then,  it  should 
have  been  left  to  the  jury  to  determine  whether  ordinary  care 
was  exercised  in  respect  to  the  method  adopted  for  moving 
the  machine  or  not 

The  general  result  is  that  the  judgment  appealed  from 
must  be  reversed  and  the  cause  remanded  for  a  new  triaL 

By  the  Court — So  ordered. 


Jacobson,  Appellant,  vs.  Bentzler,  Respondent 

February  26— March  20,  1906. 

Checks:  Delivery:  Acceptance:  Sunday  contracts:  Ratification:  Plead- 
ing: Public  policy. 

1.  The  acceptance  of  a  check  on  a  bank  is  in  the  nature  of  a  condi- 

tional payment  which  becomes  complete  when  accepted,  and, 
when  the  amount  due  thereon  is  actually  paid,  such  payment 
relates  back  to  the  time  of  its  delivery. 

2.  Plaintiff  loaned  defendant  $1,000,  the  transaction  taking  place  on 

Sunday,  and  consisted  of  delivery  and  receipt  of  a  check  for 
that  amount  and  of  an  agreement  expressing  the  conditions  of 
the  loan.  Thereafter  the  defendant  cashed  the  check  and  had  the 
agreement  acknowledged  and  left  for  record,  with  directions  to 
the  register  to  mail  It  to  plaintiff.  Held,  that  the  collection  of 
the  money  on  the  check,  and  the  acknowledging,  recording,  and 
transmission  of  the  agreement,  were  mere  incidents  to  the  trans- 
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action  constituting  the  making  of  the  loan,  and  did  not  relieve 
the  transaction  from  the  operation  and  condemnation  of  the  law 
respecting  contracts  executed  on  Sunday. 

3.  In  such  case  the  obligation  for  repayment  arose  out  of  what  took 

place  on  Sunday,  and  that  agreement  ia  void  and  not  susceptible 
of  ratification. 

4.  In  an  action  to  enforce  such  loan  the  fact  that  such  invalidity 

was  not  asserted  in  the  answer  does  not  preclude  defendant  from 
insisting  that  the  agreement  cannot  be  enforced,  since,  on  the 
ground  of  public  policy,  all  the  parties  to  the  agreement  are 
deemed  equally  guilty  and  are  denied  the  usual  remedies  of  the 
law  for  its  enforcement 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau* 
kee  county:  Orren  T.  Williams,  Circuit  Judge.    Affirmed: 

Plaintiff  alleges  that  he  loaned  and  advanced  defendant  the 
sum  of  $1,000  and  that  defendant  agreed  to  repay  the  sum  on 
demand.  He  claims  that  demand  has  been  made  and  that  no 
part  of  the  sum  has  been  paid.  Defendant  denies  that  a  loan 
was  ever  made,  and  alleges  that  he  conveyed  certain  real  es- 
tate to  the  plaintiff  in  consideration  of  the  $1,000.  He  fur- 
ther alleges  that  the  deed  was  executed  and  delivered  upon  an 
express  agreement  in  writing  that  upon  repayment  of  the 
sum,  and  provided  he  had  paid  the  taxes  levied  on  the  prop- 
erty, he  might  demand  a  reconveyance,  but  that  in  case  of 
failure  to  pay  such  taxes  then  the  contract  was  to  be  null  and 
void.  He  alleges  that  he  has  not  paid  the  taxes  and  that  the 
right  to  demand  a  reconveyance  no  longer  exists,  and  he  as- 
serts that  plaintiff  has  not  offered  to  reconvey.  The  evidence 
on  the  trial  shows  that  all  of  the  transactions  involved  took 
place  on  Sunday,  including  the  delivery  of  the  check  for 
$1,000,  the  signing  and  delivery  of  the  written  agreement, 
and  the  delivery  of  the  deed.  The  only  act  not  positively 
shown  to  have  taken  place  on  Sunday  refers  to  the  acknowl- 
edgment and  the  recording  of  the  deed,  and  this  is  left  in  un- 
certainty by  the  statements  of  the  plaintiff.  At  the  conclu- 
sion of  plaintiff's  evidence  defendant's  motion  for  a  nonsuit 
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was  granted  by  the  court  A  motion  for  a  new  trial  was  de- 
nied, and  judgment  for  costs  was  rendered  for  defendant 
This  is  an  appeal  from  such  judgment 

J.  A.  Eggen,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  McElroy,  Esch- 
weiler  &  Wetzler,  and  oral  argument  by  S.  F.  WetzUr. 

Siebecxeb,  J.  The  evidence  of  the  plaintiff  shows  that 
t]ie  transactions  on  which  relief  is  sought  took  place  between 
the  parties  on  Sunday.  It  is  undisputed  that  plaintiff  on  this 
day  delivered  to  and  that  defendant  received  from  him  a 
check  for  $1,000 ;  that  the  written  agreements  expressing  the 
conditions  of  the  loan  were  executed  and  delivered  on  Sun- 
day ;  and  that  the  deed,  which  had  been  signed  by  the  grantor, 
was  handed  to  plaintiff  on  the  same  day.  The  only  part  of 
the  transaction  which  occurred  thereafter  was  that  the  defend- 
ant had  the  deed  acknowledged  and  left  for  record,  with  direc- 
tions to  the  register  of  deeds  to  mail  it  to  the  plaintiff.  The 
time  of  payment  of  the  check  and  the  acknowledgment  and 
recording  of  the  deed  are  relied  on  as  showing  that  the  alleged 
loan  was  not  made  on  Sunday:  Firstly,  upon  the  ground  that 
the  alleged  loan  to  defendant  was  not  made  until  the  check 
had  been  paid  at  the  bank ;  and,  secondly,  it  is  claimed  that 
the  loan  was  not  made  until  the  deed  was  acknowledged,  re- 
corded, and  transmitted  by  mail  to  plaintiff,  and  that  these 
acts  were  essential  to  the  delivery  of  the  deed  and  were  neces- 
sary steps  to  give  legal  efficacy  to  the  transaction.  As  to  the 
first  point  it  seems  clear  that  acceptance  of  a  check  on  a  hank 
is  in  the  nature  of  a  conditional  payment,  which  becomes  com- 
plete when  accepted  and  when  the  amount  due  on  it  is  ac- 
tually paid,  and  that  such  payment  relates  back  to  the  time  of 
its  delivery.  22  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  569; 
2  Daniel,  Neg.  Inst  (5ih  ed.)  §  1623.  Under  the  circum- 
stances shown,  the  fact  that  defendant  received  the  money  on 
the  check  after  Sunday  does  not  relieve  the  transaction  from 
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the  operation  of  the  Sunday  law.  The  same  is  true  with  re- 
spect to  the  acknowledgment,  the  recording,  and  the  transmis- 
sion of  the  deed.  These  were  mere  incidents  to  the  transaction 
which  constituted  the  making  of  the  loan.  The  alleged  obli- 
gation for  the  repayment  of  the  money  loaned  arises  out  of 
what  took  plat»  on  Sunday. 

Plaintiff  is  not  relieved  from  difficulty  by  the  claim  that 
the  acts  done  after  Sunday  were  in  the  nature  of  a  ratification 
of  that  which  preceded,  for  it  has  been  held  that  the  loaning 
of  money  on  Sunday  is  within  the  meaning  of  the  statute  pro- 
hibiting the  doing  of  business  on  the  first  day  of  the  week. 
This  makes  the  contract  void  and  not  susceptible  of  ratifica- 
tion. Troewert  v.  Decker,  51  Wis.  46,  8  N.  W.  26 ;  Brown  v. 
Gates,  120  Wia.  349,  97  K  W.  221,  98  N.  W.  205,  and  cases 
cited;  Vinz  v.  Beatty,  61  Wis.  645,  21  N.  W.  787 ;  Sherry  v. 
Mailer,  123  Wis.  621,  101  N.  W.  1095.  The  fact  that  de- 
fendant in  his  answer  did  not  assert  the  invalidity  of  the 
•contract  upon  the  grounds  now  advanced  does  not  preclude 
him  from  insisting  that  the  agreement  cannot  be  enforced. 
Upon  the  ground  of  public  policy,  all  the  parties  to  such  an 
-agreement  are  deemed  equally  guilty  and  are  denied  the  usual 
remedies  of  the  law  for  its  enforcement  Pearson  v.  Kelly, 
122  Wis.  660, 100  N.  W.  1064. 

The  judgment  dismissing  the  action  was  properly  awarded. 

By  the  Court. — Judgment  affirmed. 
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Bakbt,  Administratrix,  Respondent,  vs.  Minahan,  Admin* 
istrator,  Appellant. 

February  26— March  20,  1906. 

Loans  payable  on  demand:  Accrual  of  cause  of  action:  Estates  of  de- 
cedents: Claims:  Filing:  Statutes  of  nonclaim:  Limitation  of  ac- 
tions: Husband  and  wife:  Appeal  and  error:  Findings. 

L  A  cause  of  action  accrues  where  there  exists  a  claim  capable  of 
present  enforcement,  a  suable  party  against  whom  it  may  be 
enforced,  and  a  party  who  has  a  present  right  to  enforce  it 

2.  A  cause  of  action  to  recover  for  money  loaned,  payable  upon  de- 

mand, accrues  at  the  time  of  the  loan. 

3.  Where  a  wife,  one  year  prior  to  her  death,  loaned  her  husband 

money  payable  on  demand,  her  rights  thereunder  against  the 
husband  accrued  prior  to  her  death  and  passed  to  her  estate  aa 
a  valid  and  existing  cause  of  action. 

4.  In  such  case,  the  husband  having  died  subsequent  to  the  death  of 

his  wife,  the  estate  of  the  wife  is  "a  creditor  of"  and  "a  person 
having  a  claim  against"  his  estate,  within  the  calls  of  the  stat- 
utes governing  the  administration  of  estates  of  decedents. 

5.  In  such  case  the  representative  of  the  wife's  estate  having  failed* 

to  file  such  claim  against  the  husband's  estate  for  more  than  two 
years  after  the  time  limited  by  the  proper  county  court  under 
sec.  3840,  Stats.  1898,  the  claim  is  barred  under  the  provisions 
of  sec.  3844,  Stats.  1898. 

6.  Such  bar  is  not  affected  by  the  fact  that  there  has  been  an  un- 

successful attempt,  by  a  son  of  the  wife,  to  have  a  trust  declared 
as  to  the  same  claim  for  the  amount  thereof  against  the  hus- 
band's estate,  which  was  defeated  on  the  ground  that  no  trust 
existed,  although  the  son,  as  her  heir,  might  profit  by  the  re- 
covery, since  that  was  a  different  cause  of  action  and  prosecuted 
in  a  different  right 

7.  The  filing  of  a  claim  by  the  administratrix  of  a  deceased  wife 

against  the  estate  of  the  husband  for  money  loaned  by  the  wife 
to  the  husband  is  not  an  action  between  the  wife  and  husband, 
and  does  not  prevent  the  operation  of  sec.  3844,  Stats.  1898,  that 
section  containing  no  specific  exemption  in  favor  of  married 
women. 

8.  Where  the  trial  court  has  refused  to  find  that  any  fraud  existed, 

and  there  is  nothing  in  the  record  which  would  entitle  the  party 
alleging  fraud  to  relief  on  that  ground,  the  action  of  the  court 
will  not  be  disturbed. 
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Apptcat,  from  a  judgment  of  the  circuit  court  for  Calumet 
county:  Geo.  W.  Burnell,  Circuit  Judge.    Reversed. 

Catherine'Minaghan  died  in  1893,  leaving  her  surviving 
a  minor  son,  her  only  heir  at  law,  and  her  husband,  John 
Minaghan,  who  died  in  1901.  Immediately  after  the  death 
of  John  Minaghan  an  administrator  was  appointed,  who  later 
resigned,  and  Wm.  B*  Minahan  was  appointed  administrator 
de  bands  non.  An  order  was  made  on  the  11th  day  of  June,. 
1901,  for  the  presentation  of  claims,  limiting  the  time  to  and 
including  the  6th  day  of  January,  1902.  Notice  of  such  or- 
der was  published  in  the  usual  manner,  and  the  proof  of  pub- 
lication filed  with  the  county  court  Before  the  time  for  the 
presentation  of  claims  against  the  estate  of  said  John  Min- 
aghan expired,  the  minor  son,  through  his  guardian  ad  litem, 
filed  a  claim  with  the  county  court  of  Calumet  county  against 
the  estate  of  his  father,  alleging  that  $800  had  been  placed 
in  the  hands  of  said  John  Minaghan  about  one  year  prior  to 
his  mother's  death  in  trust  for  said  minor,  and  asking  that 
the  trust  be  declared  and  established  in  his  favor.  The  county 
court  gave  judgment  in  favor  of  the  minor,  which  judgment 
was  affirmed  on  appeal  to  the  circuit  court,  and  reversed  by 
the  supreme  court,  the  supreme  court  holding  that  upon  the 
case  made  no  trust  was  created,  but  that  the  facts  established 
showed  a  loan  from  Catherine  Minaghan  to  her  husband,  and 
that  the  relation  of  debtor  and  creditor  existed.  McKirvney 
v.  Minahan,  119  Wis.  651,  97  N.  W.  489.  After  the  decision 
of  the  supreme  court,  and  in  February,  1904r,  Theresa  Barry 
was  appointed  administratrix  of  the  estate  of  Catherine  Min- 
aghan, and  filed  a  claim  as  such  administratrix  in  the  pro- 
bate court  of  Calumet  county,  setting  up  the  former  proceed- 
ings for  the  establishment  of  a  trust  in  favor  of  the  minor, 
and  further  alleging  that  $850  was  loaned  to  John  Minaghan 
prior  to  the  death  of  Catherine  upon  his  promise  to  repay  the 
same  with  interest  on  demand,  which  money  was  the  sole  and 
separate  property  of  said  Catherine.    It  further  appears  from 
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the  petition  that  no  final  aooouating,  final  order,  or  decree  of 
distribution  had  been  made  or  entered  at  the  time  of  filing 
the  petition  or  claim,  and  that  no  part  of  the  $850  had  been 
repaid  to  Catherine  or  her  estate.    Upon  this  petition  an  or- 
■der  to  show  cause  was  made  and  served  upon  the  administrator 
de  bonis  non  of  John  Minaghan,  deceased,  and  his  attorney, 
and  they  appeared  and  made  defense  in  the  county  court,  de- 
nying that  anything  was  due,  and  setting  up  failure  of  the  pe- 
titioner to  present  her  claim  against  the  estate  within  the  time 
required  by  law,  which  expired  January  6,  1902.  The  matter 
was  heard  and  the  county  court  disallowed  the  claim,  and  on 
appeal  to  the  circuit  court  the  judgment  of  the  county  court 
was  reversed,  the  circuit  court  holding  that  the  claim  did  not 
accrue  until  the  appointment  of  Theresa  Barry  as  administra- 
trix February  18,  1904,  and  that  there  being  no  person  in  ex- 
istence having  said  claim,  the  statute  of  limitation  and  the  or- 
der of  the  county  court  limiting  the  time  to  present  claims  in 
said  estate  matter  did  not  apply  or  bar  the  claim,  and  ordered 
that  plaintiff  recover  from  the  estate  the  sum  of  $832.50  and 
interest,  with  costs  and  disbursements.  The  circuit  judge  filed 
his  decision  in  writing,  and  made  his  findings  of  fact  tnd 
conclusions  of  law,  ordering  judgment  for  plaintiff  for  the 
amount  claimed,  with  interest  and  costs.    Judgment  was  en- 
tered accordingly  for  the  sum  of  $1,490,08,  from  which  judg- 
ment this  appeal  was  taken. 

V.  L  Minahtm,  for  the  appellant. 

James  Kirwan,  for  the  respondent 

Kerwix,  J.  The  question  raised  by  the  first  assignment 
of  error  and  the  controlling  one  upon  this  appeal  is  whether 
the  claim  of  the  respondent  was  barred  because  not  presented 
to  the  county  court  within  the  time  allowed  by  the  order  for 
the  presentation  of  claims  against  the  estate  of  John  Min- 
aghan,  deceased.  The  time  fixed  by  the  order  expired  on  the 
<$th  day  of  January,  1902,  and  the  claim  of  the  respondent 


20]  JANUARY  TERM,  1906.  57$ 

Barry  v.  Minahmn,  127  Wis.  57a 

was  presented  by  petition  in  February,  1904.  The  claim  is 
based  upon  a  loan  made  by  Catherine  Minaghan  to  John  Mm* 
aghan,  her  husband,  about  a  year  before  her  death,  payable 
cm  demand.  The  petition  for  the  allowance  of  the  claim  al- 
leged these  facts  and  the  testimony  tended  to  establish  them. 
The  respondent's  claim,  therefore,  is  based  upon  a  loan  which 
was  due  and  enforceable  before  the  death  of  John  Minaghan 
or  his  wife^  Catherine  Minaghan.  Upon  well-established 
principles  of  law,  the  cause  of  action  to  recover  money  loaned 
upon  demand  accrues  at  the  time  of  the  loan.  HaM  v.  Letts,. 
21  Iowa,  596;  Ware  tr.  Hewey,  57  Me.  391 ;  Kimball  v.  Kim- 
ball, 16  Mich.  211;  Cook's  Adm'rs  v.  Cook,  19  Tex.  434; 
Baxter  v.  State,  17  Wis.  588;  Curraai  v.  Witter,  68  Wis.  16,. 
31  K  W.  705 ;  Schriber  v.  Richmond,  73.  Wis.  5,  40  K  W. 
644;  Turner  v.  Iran  Chief  M.  Co.  74  Wis.  35&,  43  N.  W. 
149. 

"A  cause  of  action  accrues  where  there  exists  a  claim  capa- 
ble of  present  enforcement,  a  eatable  party  against  whom  it 
may  be  enforced,  and  a  party  who  has  a  present  right  to  en- 
force it."  Mvrphy  v.  Omaha  (Neb.)  95  N.  W.  680 ;  Arnold's 
Heirs  v.  Arnold  (Ky.)  82  S.  W.  606;  19  Am.  &  Eng.  Ency. 
of  Law  (2d  ed.)  193;  Weiser  v.  McDowell,  93  Iowa,  772,  61 
N.  W.  1004;  Smith  v.  Bythewood,  Rice,  law  (S.  C.)  245, 
33  Am.  Dea  111. 

The  cause  of  action  set  up  in  the  petition  and  claim  filed 
existed  in  favor  of  Catherine  Minaghan,  and  was  capable  of 
being  enforced  by  her  for  a  period  of  about  a  year  before  her 
death,  and  was  during  such  lime  an  accrued,  valid,  and  exist- 
ing cause  of  action,  which  she  had  a  right  to  enforce.  She' 
had  from  the  time  of  the  loan  down  to  the  time  of  her  death  a 
present  right  to  enforce  the  claim  against  her  husband,  and  it 
passed  to  her  estate  an  accrued  claim  against  her  husband, 
and  at  the*  time  of  his  death  was  a  valid,  existing  claim 
against  his.  estate.  The  court  below  held  that  the  claim  was 
enforceable  against  the  estate  of  John  Minaghan,  deceased, 
notwithstanding  it  had  not  been  presented  during  the  time 
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required  by  the  order  for  the  presentation  of  claims,  upon  the 
theory  that  it  did  not  accrue  against  the  estate  of  John  Min- 
aghan,  deceased,  until  a  personal  representative  of  the  estate 
of  Catherine  Minaghan  had  been  appointed,  and  therefore 
-was  not  barred,  on  the  authority  of  Stehn  v.  Hayssen,  124 
Wis.  583,  102  N.  W.  1074.  But  it  will  be  seen  that  in  the 
Mehn-Hayssen  Case  the  cause  of  action  did  not  arise  until 
after  death,  and  there  this  court  held  that  a  cause  of  action 
which  arises  after  death  cannot  accrue  until  there  is  some  per- 
son in  existence  who  can  bring  it,  and  that  there  is  no  person 
in  existence  to  bring  an  action  in  favor  of  the  estate  of  a  de- 
ceased person  which  arises  after  death  until  an  executor  or 
administrator  is  appointed.  The  court  below  obviously  over- 
looked the  distinction  between  causes  of  action  arising  after 
death  and  those  accruing  before  death.  In  the  former  there 
is  no  person  in  existence  who  can  bring  the  action  until  an 
executor  or  administrator  is  appointed,  while  in  the  case  at 
bar  there  was  a  person  capable  of  suing,  a  person  to  be  sued, 
and  an  existing  accrued  cause  of  action.  The  distinction  is 
clearly  recognized  in  the  statute  (sees.  3840,  3844,  3860, 
Stats.  1898).  The  former  sections  (3840  and  3844)  plainly 
make  provision  for  accrued  claims,  while  sec.  3860  provides 
for  claims  which  accrue  or  become  absolute  after  the  time 
limited  for  creditors  to  present  their  claims,  and  further  pro- 
vides that  the  same  may  be  presented  and  proved  at  any  time 
within  one  year  after  they  shall  accrue  or  become  absolute.  It 
is  therefore  very  clear  that  Stehn  v.  Hayssen,  supra,  does  not 
apply  to  causes  of  action  which  accrue  before  death,  and 
which  are  valid  existing  causes  of  action  capable  of  being  en- 
forced before  the  death  of  the  party  against  whose  estate  they 
are  filed.  In  other  wordsr  the  statutes  contemplate  two  classes 
•of  claims:  first,  those  accrued  and  existing  at  the  time  of 
death;  and,  second,  those  which  accrue  or  become  absolute 
after  death ;  and  it  was  held  in  the  Stehn-Hayssen  Case  that 
a  cause  of  action  which  arises  after  death  cannot  accrue  until 
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there  is  some  person  in  existence  who  can  bring  it  Stehn  v. 
Hayssen,  supra,  has  reference  to  cases  falling  under  sec.  3860, 
Stats.  1898,  which  accrue  or  become  absolute  after  death,  and 
the  doctrine  of  that  case  is  well  supported  by  the  authorities, 
some  of  which  are  referred  to  in  the  opinion  of  the  court,  but 
it  is  very  clear  that  such  cases  have  no  reference  to  a  case  like 
the  one  at  bar.  Bueklin  v.  Ford,  5  Barb.  393 ;  Swnford  v.  San- 
ford,  62  K  T.  553 ;  Baker's  Adm'r  v.  Baker's  Adm'r,  13  B. 
Mon.  406.  The  decision  in  Stehn  v.  Eayssen,  supra,  is 
strictly  confined  to  causes  of  action  which  arise  after  death, 
and,  therefore,  has  no  application  here  where  the  cause  of  ac- 
tion accrued  before  the  death  of  either  Catherine  Minaghan 
or  her  husband,  John  Minaghan.  The  question,  therefore,  is 
whether  the  respondent  has  become  barred  because  of  failure 
to  present  the  claim  set  forth  in  the  petition  as  required  by 
sec.  3844,  Stats.  1898.    Sec.  3840,  Stats.  1898,  provides: 

"At  the  time  of  granting  letters  testamentary  or  of  admin- 
istration the  county  court,  by  order,  shall  fix  a  time,  not  less 
than  six  months  nor  more  than  one  year  thereafter,  as  the 
circumstances  of  the  case  may  require,  within  which  cred- 
itors shall  present  their  claims  for  examination  and  allow- 
ance. ..." 

Se<*  3844,  Stats.  1898,  provides: 

"Every  person  having  a  claim  against  a  deceased  person, 
proper  to  be  allowed  by  the  court,  who  shall  not,  after  notice 
given  as  required  by  sec.  3839,  exhibit  his  claim  to  the  court 
within  the  time  limited  for  that  purpose  shall  be  forever 
barred  from  recovering  such  demand  or  from  setting  off  the 
same  in  any  action  whatever." 

The  rule  is  well  established  that  words  in  a  statute  must 
receive  a  general  construction,  unless  there  is  in  the  statute 
itself  some  ground  for  restraining  their  meaning  by  reason- 
able construction,  not  by  arbitrary  addition  or  retrenchment. , 
The  statute  here  contains  no  exception,  but  provides  that 
every  person  having  a  claim,  proper  to  be  allowed,  who  shall 
not  present  it  within  the  time  limited,  shall  be  forever  barred. 
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Such  statutes  are  known  as  "statutes  of  nonclaim,"  and  axe 
generally  applied  more  rigorously  than  the  general  statutes 
of  limitation,  and  in  the  absence  of  a  saving  clause  run  against 
all  persons.  Winter  v.  Winter,  101  Wis.  494,  77  N.  W.  883. 
Such  statutes  have  been  held  to  bar  married  women,  infants, 
and  nonresidents,  where  there  is  no  saving  clause  in  tbeir 
favor.  2  Woemer,  Adm'n  (2d  ed.)  §  402,  and  cases  there 
cited;  Richardson  v.  Harrison,  36  Mo.  9&;  Bowell  v.  Patter- 
son, 76  Me.  196;  Erwin  v.  Turner,  6  Ark.  14;  Morgan,  * 
Samlet,  113  U.  &  449,  5  Sup.  Ct.  583;  Y<m  Steenwyek  «. 
Washbwm,  59  Wis.  483,  17  N.  W.  2&9.  And,  where  a  claim 
is  a  proper  one  to-  be  presented  against-  an  estate,  it  must  be 
presented  or  is  forever  barred.  Carpenter  v.  Murphey,  57 
Wis.  541,  15  N.  W.  798;  Austin  v.  Sw eland's  Estate,  77 
Wis.  108,  45  N.  W.  9*5;  Ernst  v.  Nm,  6$  Wis.  134,  23  N. 
W.  492. 

But  it  is  argued  that  notice  was  not  duly  given  a&  required 
by  see.  3840,  Stats.  18$  8.  We  have  carefully  examined  the 
order  and  notice,  and  are  unable  to  discover  that  the  statute 
has  not  been  complied  with.  Counsel  in  his  argument  insists 
that  the  order  should  contain  more  than  the  statute  requires 
Sec.  3840,  Stats.  1898,  in  effect,  provides  that  the  pointy 
court,  by  order,  shall  fix  a  time,  not  less  than  six  months  nor 
more  than  one  year  thereafter,  within  which  creditors  shall 
present  their  claims  for  examination  and  allowance,  and  that 
the  court  shall  fix  by  the  order  &  time  after  presentation  at 
claims  for  the  examination  and  adjustment  of  any  claims  pre- 
sented, and  that  notice  of  the  time  within  which  creditors  may 
present  their  claims,  and  when  the  same  will  be  examined  and 
adjusted,  shall  be  given  by  publication  for  four  successive 
weeks,  or  in  such  other  manner  as  the  court  may  direct,  Ae 
first  publication  to  be  within  fifteen  days  of  Ate  date  ef  the 
ovder.  The  order  made,  as  appears  from  the  record,  fafly 
complies  with  the  provisions  of  this  statute,  and  it  appears 
to  have  been  published  in  the  manner  prescribed.    The  order 
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was  made  on  the  11th  day  of  June,  1901,  and  provided  that 
the  time  allowed  for  creditors  to  present  their  claims  for  ex- 
amination and  allowance  is  limited  from  the  date  thereof  un- 
til and  including  the  6th  day  of  January,  1902,  and  further 
ordered  that  the  claims  and  demands  of  all  persons  against 
deceased  be  examined  and  adjusted  by  the  court  at  the  regu- 
lar term  thereof  to  be  held  at  the  office  of  said  county  judge 
in  the  city  of  Chilton,  said  county,  on  the  ftret  Tuesday  in 
January,  1902,  and  that  notice  be  given  by  publication  of 
the  order  for  four  successive  weeks,  once  in  each  week,  in 
the  Chilton  Times,  a  newspaper  published  in  said  county,  the 
first  publication  to  be  within  fifteen  days  from  the  date  of  the 
order.  This  appears  to  be  a  sufficient  compliance  with  the 
statute.  It  is  further  insisted  that  an  estate  is  not  a  "person 
having  a  claim"  within  the  meaning  of  sec.  3844,  Stats.  1898, 
requiring  "every  person  having  a  claim  against  a  deceased 
person"  to  exhibit  the  same  within  the  time  limited,  and 
hence  the  claim  of  Catherine  Minaghan's  estate  in  question 
was  not  barred.  Catherine  Minaghan's  claim  against  her  hus- 
band accrued  before  her  death,  and  at  the  time  the  order  was 
made  and  notice  given  her  estate  was  a  creditor,  and  the  stat- 
ute on  the  subject  (sees.  3840,  3844)  obviously  refers  to  all 
creditors,  whether  natural  or  artificial  persons.  Sec  3840, 
Stats.  1898,  provides  for  an  order  fixing  the  time  "within 
which  creditors  shall  present  their  claims,"  and  sea  3844, 
Stats.  1898,  provides  that  every  person  having  a  claim  who 
shall  not,  after  notice  gives,  exhibit  it  within  the  time  limited 
shall  be  forever  barred.  These  statutes  clearly  refer  to  cred- 
itors, and  require  all  creditors  of  the  deceased,  except  those 
specifically  mentioned  in  sec  3860,  Stats.  1898,  to  exhibit 
their  claims  for  examination  and  allowance  within  the  time 
limited  by  the  order  of  the  court  or  be  forever  baned.  This 
is  the  policy  and  purpose  of  such  statutes.  Ernst  v.  Nwu,  63 
Wis.  134,  23  N.  W.  492;  Winter  v.  Winter,  101  Wis.  494, 
77  N.  W.  883.  We  think,  therefore,  that  the  estate  of  Cath- 
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erine  Minagjhan  was  a  creditor  and  person  having  a  claim 
within  the  meaning  of  these  statutes.  Bains  v*  OshJcoA,  14 
Wis.  403 ;  Segnita  v.  Garden  City  B.  &  T.  Co.  107  Wis.  171, 
83  N.  W.  327;  2  Rapalje  &  L.  Law  Diet.  945;  Billings  v. 
State,  107  Ind.  64,  6  N.  E.  914,  7  N.  E.  763;  Winter 
v.  Winter,  supra;  Ernst  v.  Nwu,  ewpra;  2  Woerner,  Adm'n 
(2d  e<L)  §  402. 

The  filing  of  the  claim  of  John  J.  Minaghan  by  his  guard- 
ian against  the  estate  of  John  Minaghan,  deceased,  cannot 
inure  to  the  benefit  of  the  respondent  here.  It  was  a  different 
cause  of  action  and  prosecuted  in  a  different  right.  McKenr 
ney  t>.  Minah<m,  119  Wis.  651,  97  N.  W.  489.  We  know  of 
no  rule  of  law  that  will  permit  the  respondeat  to  avail  her- 
self of  the  proceedings  there  to  support  her  claim  here.  We 
have  examined  the  authorities  cited  by  counsel  on  this  point, 
and  fail  to  discover  that  they  support  his  contention.  la 
McKenney  v.  Minahm,  eupra,  the  infant  sued  through  hit 
guardian  to  recover  for  his  own  benefit,  and  in  the  instant 
case  the  respondent  sues  to  recover  for  the  benefit  of  Cath- 
erine Minaghan' s  estate.  The  fact  that  eventually  the  infant 
who  is  heir  of  Catherine  Minaghan,  deceased,  may  profit  by 
the  recovery  here  cannot  change  the  situation.  The  question 
discussed  by  respondent's  counsel  to  the  effect  that  statutes 
of  limitation  will  not  run  against  the  wife  in  an  action  against 
the  husband  need  not  be  further  treated,  because,  independent 
of  the  fact  that  the  present  action  is  not  between  husband  and 
wife,  we  have  shown  that  the  defense  of  coverture  does  not  ap- 
ply at  all  under  this  "nonelaim"  or  special  statute,  where 
there  is  no  specific  exemption  in  the  statute  itself.  Winter  *. 
Winter,  101  Wis.  494,  77  N.  W.  883;  2  Woerner,  Adm'n 
(2d  ed.)  §  402.  It  is  further  claimed  that  there  waa  fraud 
on  the  part  of  the  representatives  of  the  defendant  estate, 
from  the  consequences  of  which  this  court  should  grant  relief. 
It  appears  from  the  record  that  the  court  below  refused  to 
find  that  any  fraud  had  been  committed.    There  is  nothing 
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in  the  recorf  which  would  entitle  the  respondent  to  relief  on 
the  grounds  of  fraud. 

Counsel  iof  respondent  has  shown  great  labor  and  research 
in  the  examination  and  presentation  of  authorities,  and  we 
have  examined  with  care  his  very  lengthy  brief,  but  cannot 
bring  ourselves  to  the  conclusion  that  the  judgment  of  the 
court  below  is  right  We  have  not  deemed  it  necessary  to 
treat  all  the  points  made  by  counsel  in  his  brief,  but  may  say 
in  passing  that  all  questions  discussed  have  received  careful 
consideration.  We  think  the  claim  presented  waa  barred,  and 
that  the  judgment  below  must  be  reversed. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  instructions  to  affirm 
the  judgment  of  the  county  court 


A  bra  ms,  Guardian,  Respondent,  vs.  United  States  Fidel- 
ity &  Guaranty  Compact,  imp.,  Appellant 

February  30— March  to,  1906. 

Guardian  and  ward:  Collection  and  disposition  of  ward's  funds:  Em- 
ployment of  attorney:  Interest,  from  what  date  computed:  Dis- 
cretion: Trial:  Stipulation  as  to  evidence:  Lodging  and  personal 
service  by  guardian  to  ward:  Accounting:  Annual  rests:  Appeal: 
Prejudicial  error:  Costs. 

L  It  Ifl  the  duty  of  a  guardian,  as  trustee  of  the  funds  of  his  ward, 
on  receiving  such  funds,  to  keep  them  for  his  ward,  and  to  in- 
vest so  much  of  them  as  is  not  required  for  immediate  and  nec- 
essary use  as  soon  as  he  can  do  so  with  reasonable  diligence. 

2.  In  performing  such  duty  he  can  employ  an  attorney  to  collect  the 
ward's  funds,  but  when  the  guardian  has  received  them  the 
functions  ot  the  attorney  are  ended,  and  if  the  guardian  then 
places  the  funds  in  the  attorney's  hands  to  invest,  the  attorney 
becomes  simply  an  agent  to  whom  the  guardian  has  delegated 
his  duties  as  trustee. 

S.  Where  a  guardian  employed  an  attorney  to  collect  his  ward's  es- 
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tate,  and  the  amounts  so  collected  were  represented  by  checks 
or  drafts  payable  to  the  guardian,  which  the  guardian  indorsed 
and  handed  back  to  the  attorney  for  investment,  and  the  attor- 
ney afterwards  defaulted,  on  an  accounting  the  guardian  is 
properly  charged  with  such  amounts. 

4.  In  such  case  when  the  drafts  came  to  the  guardian's  hands  he 

came  into  the  possession  of  so  much  of  his  ward's  estate,  and 
his  personal  duty  to  manage  that  part  of  the  ward's  estate  then 
began. 

5.  The  question  as  to  the  time  from  which  a  guardian,  shall  be 

charged  with  interest  on  the  funds  of  his  ward,  lost  through  the 
negligence  of  the  guardian,  is  a  matter  resting  in  the  sound  dis- 
cretion of  the  trial  court  in  view  of  all  the  facts. 

6.  Where  a  guardian  had  neglected  his  duty  as  to  his  ward's  funds 

and  made  no  attempt  to  invest  them,  It  is  no  abuse  of  discretion 
to  charge  the  guardian  with  Interest  thereon,  commencing  two 
months  from  the  receipt  of  part  of  the  funds  and  three  months 
upon  the  balance. 

7.  Where  no  application  is  made  to  the  trial  court  to  be  relieved  from 

a  stipulation  that  a  guardian  received  a  sum  of  money  belong- 
ing to  his  ward  at  an  agreed  date,  and  that  no  testimony  should 
be  received  in  conflict  with  the  <  stipulation,  it  must  be  held  to 
control  on  appeal. 

8.  Where  a  guardian  voluntarily  stood  in  loco  parentis  to  his  wards 

and  never  intended  to  charge  them  anything  for  lodging  or  per- 
sonal services,  on  an  accounting  neither  the  guardian  nor  his 
surety  has  any  right  to  credit  therefor. 

9.  In  an  accounting  by  a  guardian  annual  rests  should  be  made,  the 

amounts  expended  for  the  preceding  year  deducted,  and  interest 
computed  on  the  balance  up  to  the  next  annual  rest;  but  where 
the  method  adopted  was  more  favorable  to  the  guardian—in 
allowing  him  interest  on  his  disbursements  from  a  period  mid- 
way between  the  time  of  his  appointment  and  the  time  of  his 
resignation, — It  is  not  prejudicial  error  on  the  guardian's  ap- 
peal. 
10.  In  an  action  by  a  successor  guardian  to  compel  the  former  guard- 
ian to  account,  it  is  not  error  to  allow  costs  against  a  surety 
who  appeared  in  and  defended  the  action. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnell,  Circuit  Judge.    Affirmed. 

This  is  a  proceeding  to  settle  the  final  account  of  Sarah 
Perry  as  the  guardian  of  the  estate  of  certain  minors.  The 
appellant  was  a  surety  upon  the  guardian's  bond,  and  was 
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made  a  party  to  the  proceedings  in  the  county  court,  and  ap- 
pealed from  the  order  of  that  court  settling  the  guardian's  ac- 
count to  the  circuit  court,  where  the  matter  was  again  tried 
and  the  account  settled,  and  from  that  judgment  the  surety 
appeals  to  this  court    There  was  little  substantial  dispute  as 
to  the  facts.     It  appeared  that  Herbert  D.  Avery  and  his 
wife,  Ida,  resided  in  Colorado,  where  Ida  died  December  4, 
1899,  leaving  four  small  children,  Bessie,  Perryj  Alois,  and 
Marie,  the  minors  in  question,  and  about  December  20, 1899, 
Sarah  Perry,  a  sister  of  the  deceased,  went  to  Colorado  and 
brought  the  children  to  her  home  in  Winnebago  county,  in 
this  state,  to  live  with  her,  under  an  arrangement  with  the 
father  that  the  father  was  to  pay  what  he  could  for  their  keep- 
ing; that  the  father  afterwards  sent  on  various  sums  for  this 
purpose,  amounting  to  $330  in  all ;  that  the  father  was  killed 
in  a  railroad  accident  on  the  Colorado  &  Southern  Railway 
October  18,  1900,  leaving  the  four  children  as  his  only  heirs 
at  law;  that  Sarah  Perry  was  appointed  guardian  of  the  per- 
sons and  estate  of  the  minors  by  the  county  court  of  Winne- 
bago county  December  4,  1900,  and  gave  a  guardian's  bond 
in  the  sum  of  $8,000,  with  the  appellant  as  surety;  that  the 
guardian  at  once  employed  one  Herbert  L.  Sweet,  then  an 
attorney  of  good  standing  in  Oshkosh,  as  her  attorney;  that 
at  the  time  of  Avery's  death  he  had  two  policies  of  life  in- 
surance, one  in  the  Independent  Order  of  Foresters,  of 
$3,000,  and  one  in  the  Ancient  Order  of  United  Workmen, 
of  $2,000,  both  being  in  favor  of  his  heirs ;  that  he  also  left 
some  property  in  Colorado,  which  was  afterwards  adminis- 
tered upon,  the  net.  amount  realized  being  $482.98;  that 
there  was  also  an  unsettled  claim  against  the  railroad  com- 
pany for  the  death  of  said  Herbert;  that  the  mother,  Ida,  left 
forty  acres  of  land  in  Winnebago  county,  title  to  which  passed 
to  the  minors ;  that  Miss  Perry,  as  guardian,  put  the  various 
claims  into  Sweet's  hands  for  collection,  and  that  under  au- 
thority from  the  county  court  of  Winnebago  county  a  settle- 
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ment  was  arranged  by  Sweet  with  the  railroad  company  of 
the  death  claim  on  the  basis  of  the  payment  of  $1,250.  Miss 
Perry,  as  guardian,  signed  a  receipt  and  release  for  this 
claim,  and  Sweet  sent  the  same  to  the  railroad  company,  and 
a  check  for  $1,260  was  returned  to  Sweet.  There  was  no  di- 
rect evidence  as  to  whether  this  check  was  payable  to  the 
guardian  or  to  Sweet.  The  court  found,  however,  that  it  was 
payable  to  Miss  Perry  and  was  indorsed  by  her  and  turned 
over  to  Sweet  The  claim  against  the  Independent  Order  of 
Foresters  was  also  collected  by  Sweet,  the  draft  being  sent  to 
him,  payable  to  the  order  of  Miss  Perry,  who  indorsed  the 
draft  and  signed  the  receipt  and  returned  both  draft  and  re- 
ceipt to  Sweet.  The  guardian  testified,  and  the  court  found, 
that  she  left  these  drafts  in  the  hands  of  Mr.  Sweet  for  invest- 
ment, and  that  the  same  course  was  pursued  with  the  sum  of 
$482.98  collected  from  the  administration  of  Avery's  estate 
in  Colorado.  It  appeared  without  dispute  that  Sweet  imme- 
diately deposited  the  drafts  in  each  case  to  his  own  credit  in 
the  bank.  The  sum  of  $2,000  from  the  Ancient  Order  of 
United  Workmen  was  paid  to  Miss  Perry  in  cash,  and  she 
kept  $1,000  thereof,  and  took  the  other  $1,000  to  Sweet  and 
left  it  with  him  to  invest.  Sweet  returned  to  Miss  Perry 
$200  out  of  the  $1,250  received  from  the  railroad  company, 
but  did  not  return  any  other  sums.  He  claimed  that  he  had 
invested  the  money  in  real-estate  mortgages,  and  to  deceive 
Miss  Perry  made  some  payments  to  her  of  sums  which  he 
claimed  to  have  received  as  interest  on  the  investment,  but  he 
never  turned  over  to  her  any  securities,  and  in  fact  used  the 
moneys  himself  as  soon  as  he  received  them,  and  left  the  city 
in  the  spring  or  summer  of  1902,  leaving  many  thousand  dol- 
lars of  liabilities,  including  his  liability  to  the  guardian.  Kiss 
Perry  made  no  effort  at  any  time  by  suit  to  obtain  the  moneys 
or  the  securities  from  Sweet  She  made  no  charge  at  any  time 
against  the  infants  for  care,  lodging,  or  food,  but  kept  ac- 
curate account  of  the  moneys  expended  for  clothing,  school 
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books,  and  other  incidentals.  She  testified  that  she  never  in- 
tended to  charge  them  for  care  or  lodging,  and  the  court  found 
that  she  stood  in  the  relation  of  parent  to  them.  In  the  ac- 
count, as  settled  by  the  circuit  court,  the  guardian  was  charged 
with  the  sums  received  from  the  insurance  companies,  the 
railroad  company,  and  from  the  estate  in  Colorado,  with  in- 
terest on  such  sums  at  six  per  cent,  commencing  two  months 
from  the  receipt  thereof  upon  part  of  the  sums,  and  three 
months  upon  the  remainder.  She  was  also  charged  with  the 
payments  made  to  her  by  Sweet  as  interest,  and  with  .$108 
received  from  the  forty-acre  farm  as  rent  She  was  credited 
with  the  sums  which  she  paid  for  taxes  and  repairs  upon  the 
real  estate,  also  with  the  sums  paid  for  clothing  and  inci- 
dentals paid  for  the  minors,  and  with  the  premiums  paid  for 
her  bond.  She  was  allowed  $50  as  a  reasonable  amount  for 
legal  services,  and  $1,450  for  food  furnished  to  the  minors 
from  December  20, 1899,  to  February  20, 1904,  less  $330  re- 
ceived from  the  father.  She  resigned  as  guardian  of  the  es- 
tate of  the  minors  February  20,  1904,  and  the  respondent 
Abrams  was  appointed  to  that  trust,  and  this  accounting  was 
thereafter  had. 

For  the  appellant  there  was  a  brief  by  Thompson,  Thomp- 
son A  Pinkerton,  and  oral  argument  by  J.  0.  Thompson. 

Carl  D.  Jackson,  for  the  respondent 

Winslow,  J.  The  guardian  was  a  trustee  of  the  funds  of 
her  wards.  It  was  her  duly,  on  receiving  such  funds,  to  keep 
them  for  her  wards,  and  to  invest  so  much  of  them  as  was  not 
required  for  immediate  and  necessary  use,  as  soon  as  she 
could  do  so  with  reasonable  diligence.  She  could  employ  an 
attorney  to  collect  them,  and,  if  she  exercised  reasonable  care 
and  prudence  in  the  choice  of  an  attorney,  doubtless  she 
would  be  protected  from  losses  occurring  by  the  fraud  or  neg- 
ligence of  the  attorney  in  the  course  of  his  duty  as  collecting 
agent ;  but  when  she  had  received  the  funds  by  draft  or  in  cash 
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the  functions  of  the  attorney  for  collection  ended,  and  if  she 
then  placed  the  fund  in  his  hands  to  invest  he  became  simply 
an  agent  to  whom  she  had  attempted  to  delegate  her  duties  as 
trustee.  Mr.  Lewin,  in  his  work  on  Trusts  (vol.  1,  p.  252), 
says: 

"Trustees  who  take  on  themselves  the  management  of  prop- 
erty for  the  benefit  of  others  have  no  right  to  shift  their  duty 
on  other  persons;  and  if  they  do  so  they  remain  subject  to  the 
responsibility  towards  their  cestuis  que  trustent  for  whom 
they  have  undertaken  the  duty.  If  a  trustee,  therefore,  confide 
the  application  of  the  trust  fund  to  the  care  of  another, 
whether  a  stranger,  or  his  own  attorney  or  solicitor,  or  even 
co-trustee  or  co-executor,  he  will  be  held  personally  responsi- 
ble for  any  loss  that  may  result" 

This  principle  is  firmly  established.  It  does  not  mean  that 
a  trustee  may  not  employ  a  broker  or  attorney  to  do  those 
things  which  in  the  ordinary  course  of  business  such  agents 
would  be  employed  to  do,  but  simply  that  he  cannot  delegate 
to  others  the  doing  of  those  things  which  he  is  in  duty  bound 
to  do  himself.  The  collection  of  claims  against  others  in- 
volving actions  at  law  or  negotiations  for  settlement  may  well 
be  intrusted  to  an  attorney.  The  guardian  has  not  under- 
taken to  act  as  an  attorney,  but  the  care  and  investment  of 
the  funds  which  reach  his  hands  is  one  of  the  very  things 
which  the  guardian  has  agreed  to  attend  to,  and  if  he  dele- 
gates this  duty  to  another,  whether  he  be  an  attorney  or  a  lay- 
man, he  makes  such  other  his  personal  agent  and  is  responsible 
for  his  acts.  A  guardian's  duly,  by  the  terms  of  his  appoint- 
ment, is  "to  dispose  of  and  manage"  his  ward's  estate  accord- 
ing to  law,  and  such  is  the  tenor  of  his  bond.  He  may  employ 
attorneys  or  agents  according  to  the  usual  course  of  business 
to  reduce  the  estate  to  possession  and  to  protect  it,  but  when 
once  in  his  hands  his  personal  duty  to  dispose  of  and  manage 
it  begins,  and  this  duty  is  not  to  be  delegated. 

These  considerations  really  dispose  of  the  most  serious 
question  raised  by  the  appellant  in  this  case,  namely,  the 
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question  whether  the  guardian  should  be  charged  with  the 
sums  received  from  the  railroad  company,  the  Order  of  For- 
esters, and  the  administrator  of  Avery's  estate  in  Colorado. 
The  claim  is  that  these  sums  never,  in  fact,  came  to  the  hands 
of  the  guardian,  but  were  squandered  by  the  attorney  in  the 
process  of  collection.    The  court  found,  upon  sufficient  evi- 
dence, that  these  amounts  were  represented  by  bank  drafts  or 
checks  payable  to  the  order  of  the  guardian,  which  came  to 
the  guardian  through  the  attorney,  and  that  the  guardian  in- 
dorsed them  and  handed  them  back  to  the  attorney,  to  be  in- 
vested by  him  for  her  as  guardian.  It  must  be  held  that,  when 
the  draft  came  to  her  hands,  she  came  into  possession  of  so 
much  of  her  ward's  estate.    Her  personal  duty  to  manage  that 
estate  then  began*    It  is  claimed  that  interest  should  not  have 
been  charged  upon  the  funds  which  came  to  the  guardian's 
hands  prior  to  the  expiration  of  six  months  from  the  time  of 
their  receipt.    This  is  a  matter  resting  in  the  sound  discretion 
of  the  trial  court  in  view  of  all  the  facts.    The  court  allowed 
about  two  months  upon  a  part  of  the  funds,  and  three  months 
upon  the  balance,  during  which  time  no  interest  was  charged. 
The  fact  being  that  the  guardian  absolutely  neglected  her  du- 
ties and  made  no  attempt  to  invest  the  funds,  we  cannot  say 
that  there  was  any  abuse  of  discretion.    In  re  Thurston,  57 
Wis.  104,  15  N.  W.  126.    Interest  was  charged  on  the  sum 
of  $482.98,  received  from  the  estate  of  Herbert  D.  Avery, 
from  April  1, 1901,  and  it  is  claimed  that  the  testimony  shows 
that  this  amount  was  not  actually  received  until  November, 
1901.     There  was  certainly  testimony  to  this  effect,  but  by 
the  stipulation  of  facts  in  the  case  it  was  expressly  stipulated 
that  the  sum  was  received  about  February  1,  1901,  and  that 
no  testimony  should  be  received  in  conflict  with  the  stipula- 
tion.   As  no  application  was  made  to  the  trial  court  by  the  ap- 
pellant to  be  relieved  from  the  stipulation,  it  must  be  held  to 
control. 

It  is  contended  that  the  court  should  have  allowed  the 
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guardian  a  reasonable  sum  for  lodging  of  the  children  and  for 
her  personal  services  in  their  care.  The  fact  was  that  she 
voluntarily  stood  in  loco  parentis  to  these  children  and  never 
intended  to  charge  them  anything  for  lodging  or  services. 
Under  these  circumstances  neither  the  guardian  nor  the  surety 
has  any  right  to  such  credit  Hudson  v.  Jeneon,  110  Wis.  26, 
85  N.  W.  689.  The  court  allowed  the  guardian  interest  on 
her  disbursements  at  six  per  cent  per  annum  from  a  period 
midway  between  the  time  of  her  appointment  and  the  time  of 
her  resignation.  This  was  not  the  proper  plan  of  accounting. 
Annual  rests  should  have  been  made,  and  the  amounts  ex- 
pended for  the  preceding  year  deducted,  and  interest  com- 
puted on  the  balance  up  to  the  next  annual  rest;  but,  as  the  re- 
sult of  the  method  adopted  by  the  court  is  more  favorable  to 
the  appellant,  there  was  no  prejudicial  error.  In  re  Thurs- 
ton, supra.  The  allowance  of  costs  in  the  circuit  court  is  com- 
plained of,  but  no  reason  is  perceived  why  such  action  was  not 
strictly  right 

By  the  Court. — Judgment  affirmed. 


Mjlbtin,  Appellant,  vs.  Fond  dtt  Lao  County,  Kespondent 

February  28— March  20,  1906. 

Paupers:  Contagious  diseases:  Liability  of  county:  Statutes:  "Proper 
hoard  of  health."  > 

L  Plaintiff  being  possessed  of  a  boarding  house  and  business,  one  of 
her  patrons  was  taken  sick  with  smallpox,  and  herself,  family, 
and  other  boarders  quarantined  by  the  city  authorities.  Shortly 
thereafter  the  city  authorities  refused  to  further  care  for  the 
patient,  and  turned  the  matter  over  to  the  duly  authorised  poor 
agent  of  the  defendant  county,  who  oontinued  the  Quarantine. 
Plaintiff  brought  this  action  for  the  value  of  her  property  used 
up  or  rendered  worthless,  the  value  of  the  use  of  her  premises 
and  belongings,  injury  to  her  health  and  that  of  her  daughter, 
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and  the  value  of  services  rendered  in  taking  care  of  the  sick. 
Held: 

(1)  Principles  of  natural  justice,  of  themselves,  are  insuffi- 
cient to  create  such  a  liability  against  the  county. 

(2)  There  is  no  common-law  liability  of  counties  to  care  for 
the  poor,  or  to  conserve  the  public  welfare  by  preventing  the 
spread  of  contagious  or  other  diseases,  or  caring  for  those  af- 
fected therewith. 

(3)  Counties  have  no  power  whatever  except  such  as  is  de- 
rived from  the  written  law. 

(4)  There  is  no  statute  Imposing  the  duty  on  counties,  pri- 
marily or  otherwise,  to  take  charge  of  and  care  for  persons  be- 
cause of  their  being  afflicted  with  contagious  diseases. 

(5)  No  cause  of  action  existed  in  favor  of  plaintiff. 

2.  Under  sec.  1416,  Stats.  1898  (providing  that,  when  any  person 
shall  be  infected  with  smallpox,  the  proper  board  of  health  may 
immediately  cause  him  to  be  removed  to  a  separate  house,  if 
that  can  be  done  without  danger  io  his  health,  and  otherwise 
shall  make  provision  for  him  in  the  house  where  he  may  be, 
and  take  such  other  measures  as  they  may  deem  necessary  for 
the  safety  of  the  Inhabitants,  and  in  either  case  they  shall  pro- 
vide for  him  nurses  and  necessaries),  there  is  no  other  public 
liability  than  that  of  the  particular  municipality  where  the  ne- 
cessity arises  for  action  In  caring  for  persons  so  affected  with  a 
contagious  disease. 

8.  The  term  "proper  board  of  health"  as  used  In  sea  1416,  Stats. 
1898,  plainly  restricts  the  liability  to  the  particular  municipality 
where  the  person  suffering  from  a  contagious  disease  is  located, 
since  there  Is  no  statute  providing  for  county  boards  of  health. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bueneix,  Circuit  Judge.    Affirmed. 

Action  to  recover  a  sum  of  money  from  the  defendant 
county.  The  facte  involved  are  in  brief  these:  Plaintiff  be- 
ing possessed  of  a  boarding  house  and  business  in  the  city  of 
Fond  du  Lac  in  such  county,  one  of  her  patrons  was  taken 
sick  with  smallpox,  and  her  premises  were  thereupon  quaran- 
tined by  the  city  authorities,  all  the  boarders  and  plaintiff's 
family  being  confined  thereto  for  a  considerable  period  of 
time*  Then  by  reason  of  the  fact,  as  supposed,  that  the  sick 
person  was  not  a  resident  of  the  county,  the  city  refused  to 
further  care  for  him  and  turned  the  matter  oyer  to  the  duly 
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authorized  poor  agent  of  such  county,  who  assumed  jurisdic- 
tion of  the  matter  pursuant  to  a  notice  under  the  poor  law. 
Under  the  direction  of  such  agent  plaintiff's  premises,  to- 
gether with  all  of  her  belongings  therein,  were  used  as  before 
for  several  weeks.  She  did  not  consent  at  any  time  to  such 
appropriation  of  her  property.  She  endeavored  to  have  the 
sick  person  removed  therefrom  and  cared  for  elsewhere, 
though  the  manner  in  which  he  was  taken  care  of  was  the  only 
practicable  one  under  the  circumstances.  By  reason  of  the 
premises  plaintiff's  house  and  furnishings  were  used  for  the 
public  benefit;  she  was  prevented  from  enjoying  the  emolu- 
ments of  her  boarding-house  business,  and  together  with  her 
daughter  was  required  to  and  did,  under  the  direction  of  the 
physician  in  charge,  perform  valuable  services  in  taking  care 
of  the  sick.  A  detailed  statement  of  her  property  which  was 
used  up  or  rendered  worthless  by  reason  of  the  facts  stated, 
and  the  value  thereof,  and  of  the  value  of  the  use  of  her  prem- 
ises and  belongings,  and  the  injury  to  her  business  and  to  her 
health  and  that  of  her  daughter,  and  the  value  of  the  services 
rendered  in  taking  care  of  the  sick,  amounting  to  $4,004.50, 
duly  verified,  was  presented  to  the  board  of  supervisors  of  the 
county  for  allowance  in  June,  1903.  It  was  disallowed  and 
an  appeal  was  duly  taken  to  the  circuit  court 

Defendant  answered,  pleading  a  former  judgment  in  bar 
and  admitting  the  filing  of  the  claim  as  alleged,  and  disallow- 
ance thereof,  but  alleging  that  the  disallowance  occurred  by 
reason  of  the  same  claim  having  been  previously  presented, 
considered,  and  acted  upon  adversely.  • 

When  the  cause  was  reached  for  trial  an  objection  to  any 
evidence  under  the  complaint  was  sustained,  and  thereupon 
the  cause  was  dismissed,  and  judgment  was  rendered  accord- 
ingly. 

For  the  appellant  the  cause  was  submitted  on  the  brief  d 
E.  Blewett. 

E.  P.  Worthing,  for  the  respondent 
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Hatwhat.t^  J.  Ab  we  understand  it,  counsel  for  appellant 
grounds  the  validity  of  her  claim  on  principles  of  natural 
justice.  Those  principles  are  very  broad,  but  of  themselves 
are  hardly  sufficient  to  create  a  liability  against  a  county. 
There  can  be  no  such  liability  of  a  contractual  nature  other 
than  such  as  is  expressly  authorized  by  statute,  and  incurred 
in  the  manner  provided  therein,  or  by  an  ostensible,  though 
void,  transaction  happening  in  good  faith  as  to  the  municipal 
officers,  or  agents,  and  private  party  participating  therein, 
whereby  the  money  of  the  latter  is  acquired  and  actually  used 
for  legitimate  purposes  of  the  former,  as  in  Thompson  v. 
Elton,  109  Wis.  589,  85  K  W.  425,  and  Bice  v.  Ashland  Co. 
114  Wis.  130,  89  K  W.  908,  and  similar  cases.  Manifestly 
tiiey  do  not  apply,  even  remotely,  to  the  facts  here,  unless  the 
county  was  obligated  by  law,  or  had  authority,  to  perform  the 
service  rendered  in  taking  care  of  the  sick  person,  supposed 
to  have  given  rise  to  the  plaintiff's  claim. 

There  is  no  common-law  liability  of  counties  to  care  for 
the  poor,  or  to  conserve  the  public  welfare  by  preventing  the 
spread  of  contagious  or  other  diseases,  or  caring  for  those 
afflicted  therewith.  Counties  have  no  power  whatever,  as  in- 
dicated, except  as  derived  from  the  written  law.  Frederick 
v.  Douglas  Co.  96  Wis.  411,  71  BT.  W.  798.  There  is  no  stat- 
ute imposing  the  duty  on  counties  primarily  or  otherwise  to 
take  charge  of  and  care  for  persons  because  of  their  being 
afflicted  with  smallpox.  The  statute  (sec.  1416,  Stats.  1898) 
clearly  imposes  that  duty  on  the  particular  subdivision  of  the 
county  wherein  the  necessity  arises,  whether  in  the  particular 
instance  the  person  is  a  resident  thereof  or  is  a  pauper  or  a 
stranger. 

Counsel  for  appellant  places  some  reliance  on  the  second- 
ary, in  some  cases,  and  in  others  primary,  liability  of  counties 
to  care  for  nonresident  paupers  under  sec  1512  of  the  Stat- 
utes. [Respondent's  poor  agent,  it  seems,  supposed  such  stat- 
ute governed,  in  taking  charge  of  the  matter  upon  notice  be- 
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ing  served.  Manifestly,  however,  the  case  does  not  in  any 
aspect  fall  therein.  The  situation  was  in  all  respects  such  as 
is  expressly  provided  for  by  said  sec  1416.  The  material 
part  is  this:  "When  any  person  .  .  .  shall  be  infected  .  .  . 
with  the  smallpox  .  .  .  the  proper  board  of  health  may  im- 
mediately cause  him  to  be  removed  to  a  separate  house,  if  it 
can  be  done  without  danger  to  his  health/'  and  otherwise 
"shall  make  provision  for  him  in  the  house  where  he  may  be; 
and  .  .  .  take  such  other  measures  as  they  may  deem  neoes- 
aary  for  the  safety  of  the  inhabitants ;  and  in  either  case  they 
shall  provide  for  him  nurses  and  necessaries/9  etc  There  ii 
not  a  suggestion  therein  of  any  other  public  liability  than  that 
of  the  particular  municipality  where  the  necessity  arises'  for 
action  in  the  matter.  The  term  "proper  board  of  health" 
plainly  -restricts  the  liability  as  stated  because  there  is  no 
statute  providing  for  county  boards  of  health.  That  is  con- 
clusive of  this  appeal 
By  the  Court.— The  judgment  is  affirmed. 


Wwcott,  County  Judge,  Appellant,  vs.  Upham,  imp*,  Be- 

spondent 

February  S7— March  SO,  1906. 

Guardian  and  ioard:  Discharge  cf  guardian  by  majority  of  ward: 
Limitation  of  actions:  Liability  of  sureties  on  guardian's  bond: 
Statutes:  Construction:  "Under  any  legal  disability  to  sue." 
Appeal  from  county  court:  Stay  of  proceedings. 

X.  Under  sec  3968,  Stats.  1898  (providing,  among  other  things,  that 
no  action  shall  be  maintained  against  the  sureties  on  any  bond 
given  by  a  guardian  unless  commenced  within  four  years  from 
the  time  when  the  guardian  shall  have  been  discharged),  the 
guardian  is  discharged,  within  the  meaning  of  the  statute,  when 
the  ward  attains  his  majority,  and  the  fact  ihat  the  same  person 
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is  also  guardian  of  other  minors,  although  appointed  such  by 
the  same  order,  and  the  performance  of  his  duties  secured  by 
the  same  bond,  is  no  obstacle  to  such  discharge. 

2.  Sec  3968,  Stats.  1898,  is  peculiar  in  that  It  adopts,  as  a  date  for 

the  commencement  of  the  limitation  period,  the  discharge  of 
the  guardian  and  fixes  an  arbitrary  term  of  four  years  there- 
after; and  hence,  while  it  may  be  a  preliminary  to  any  right  to 
sue  on  a  guardian's  bond  that  an  accounting  must  be  had  in  the 
county  court  and  the  breach  of  the  bond  established,  such  full 
accrual  of  the  cause  of  action  is  not  necessary  before  the  limita- 
tion commences  to  run. 

3.  Whether,  in  view  of  the  possibility  that  a  hearing  upon  a  guard- 

ian's account  may  be  protracted,  against  the  control  of  the 
minor,  to  or  beyond  the  period  of  the  limitation  provided  in  sec 
3968,  Stats.  1898,  there  ought  to  be  some  exception  made  so  as 
to  assure  adequate  opportunity  to  sue  thereafter,  is  a  question 
for  the  legislature,  but  in  its  absence  it  cannot  be  construed 
into  the  statute  by  the  court 

4.  The  provisions  of  sec.  3968,  Stats.  1898  (requiring  actions  against 

sureties  on  a  guardian's  bond  to  be  commenced  within  four  years 
from  the  time  when  the  guardian  shall  have  been  discharged), 
apply  to  bonds  given  under  sec  4004,  on  sale  of  the  ward's  real 
estate,  since  the  words  of  sec  3968,  "on  any  bond  given  by  a 
guardian,90  are  too  plain  to  permit  of  construction  other  than 
according  to  their  literal  effect 

6.  Where  the  operation  of  sec  3968,  Stats.  1898,  allowed  a  ward  only 
thirty-four  days  after  the  termination  of  the  accounting  pro- 
ceedings in  which  to  bring  actions  against  the  sureties  on  the 
guardian's  bond,  no  question  of  the  reasonableness  of  the  stat- 
ute is  presented  by  a  record  showing  that  the  ward  had  allowed 
substantially  one  half  of  the  statutory  four  years  to  elapse  be- 
fore instituting  the  proceedings  for  the  settlement  of  the  guard- 
ian's account 

6.  Under  sec  8968,  Stats.  1898  (providing  that  no  action  shall  be 
maintained  against  the  sureties  on  any  bond  given  by  a  guard- 
ian unless  it  be  commenced  within  four  years  from  the  time 
when  the  guardian  shall  have  been  discharged;  and  that  if,  at 
the  time  of  such  discharge,  the  person  entitled  to  bring  such  ac- 
tion shall  be  under  any  legal  disability  to  sue,  the  action  may 
be  commenced  at  any  time  within  four  years  after  such  dis- 
ability shall  be  removed),  the  want  of  legal  capacity  to  sue 
refers  to  some  characteristic  of  the  person  disqualifying  him  in 
some  degree  from  acting  freely  for  the  protection  of  his  rights, 
not  to  an  impediment  to  the  maintenance  of  the  particular  cause 
of  action. 
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7.  Under  sec.  3968,  Stats.  1898,  the  settlement  of  a  guardian's  ac- 

counts before  action  against  the  sureties  is  not  a  disability  at- 
tributable to  any  personal  peculiarity  of  the  ward;  it  is  an  ob- 
stacle to  the  maintenance  of  the  action  applicable  to  all  persons 
alike,  and  does  not  extend  to  mere  Incompleteness  of  the  cause 
of  action. 

8.  Under  the  provisions  of  sec.  4036,  Stats.  1898  (that  upon  appeal 

from  the  county  court  "all  further  proceedings  in  pursuance  of 
the  act  appealed  from  shall  cease"),  an  appeal  to  the  circuit 
court  from  an  order  of  the  county  court  settling  the  account  of  a 
guardian  and  fixing  the  amount  due  the  ward  does  not  serve  to 
stay  the  institution  of  suit  in  the  circuit  court  on  the  bond,  but 
merely  further  proceedings  in  the  county  court  in  pursuance  of 
the  order  appealed  from. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnell,  Circuit  Judge.    Affirmed. 

The  defendant  Semple,  being  general  guardian  of  Louise 
Semple  and  Anna  Semple,  minors,  in  1892  obtained  license 
to  sell  certain  real  estate  belonging  to  his  wards  in  common, 
and  gave  a  joint  and  several  bond,  with  George  W.  Gibbs  and 
Chaaie8  M.  Upham  as  sureties,  in  compliance  with  sec  4004, 
Stats.  1898,  whereupon  sale  was  made.  Louise  Semple,  now 
Zoerb,  became  of  age  February  8,  1895 ;  Anna  Semple,  not 
until  after  September  14, 1895.  On  January  8, 1897,  Louise 
Semple  petitioned  the  county  court  for  an  accounting  by  the 
guardian,  whereupon  said  guardian  stated  an  account  as  to 
both  wards,  upon  which  a  hearing  was  had  settling  said  guard- 
ian's account,  from  which  he  appealed  to  the  circuit  court, 
where  it  was  heard  at  the  December,  1897,  term,  and  judg- 
ment entered  January  4,  1899,  settling  said  account  and  ad- 
judging $24,715  due,  which  included  $4,568.53  as  the  pro- 
ceeds of  the  lands  sold,  with  interest  to  the  date  of  said  settle- 
ment; the  court  finding  that  said  guardian  never  invested  any 
of  such  proceeds,  but  kept  the  same  for  his  own  personal  use. 
On  September  12,  1899,  an  order  was  entered  by  the  county 
court  permitting  Louise  Zoerb  and  Anna  Semple  to  sue  upon 
the  bond  in  question,  and  this  action  was  commenced  Septem- 
ber 14th  on  behalf  of  the  two  wards  jointly  against  Semple, 
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the  guardian,  and  Charles  M.  Upham,  the  other  surety  being 
dead.  Upham  interposed  answer  setting  up  the  fact  that  more 
than,  four  years  had  elapsed  intermediate  Louise  ZoerVs  ma- 
jority and  the  commencement  of  the  action,  and  claiming  bar 
of  any  action  by  or  for  her  by  force  of  sec  3968,  Stats.  1898. 
The  court  found  a  breach  of  the  bond  with  the  amount  of  the 
liability  thereon  and  entered  judgment  in  favor  of  Anna  Sem- 
ple,  but  dismissed  the  complaint  as  to  Louise  Zoerb,  on  the 
ground  that  her  action  was  barred  by  the  statute  of  limita- 
tions.   From  that  judgment  Louise  Zoerb  appeals. 

For  the  appellant  there  was  a  brief  by  Sloan  &  Cannon, 
and  oral  argument  by  H.  C.  Sloan. 

For  the  respondent  there  was  a  brief  by  M .  /.  Wallrich, 
attorney!  and  Wallrich,  DUlett  &  Larson,  of  counsel,  and  oral 
argument  by  C.  F.  DUlett. 

Dodge,  J.  He  sole  question  presented  is  whether  this  ac- 
tion, not  commenced  until  more  than  four  years  after  plaintiff 
reached  her  majority,  is  barred  by  the  provisions  of  sec.  3968, 
Stats.  1898,  providing: 

"No  action  shall  be  maintained  against  the  sureties  on  any 
bond  given  by  a  guardian  unless  it  be  commenced  within  four 
years  from  the  time  when  the  guardian  shall  have  been  dis- 
charged." 

The  guardian  is  discharged,  within  the  meaning  of  this 
statute,  when  the  ward  attains  his  majority.  Paine  v.  Jones, 
93  Wis.  70,  67  N.  W.  31.  The  fact  that  the  same  person  is 
also  guardian  of  other  minors,  although  appointed  such  by 
the  same  order  and  the  performance  of  his  duties  secured  by 
the  same  bond,  is  no  obstacle  to  this  conclusion.  Obviously, 
when  a  minor  attains  his  majority,  his  former  guardian  is  no 
longer  such.  Probate  Judge  v.  Stevenson,  55  Mich.  320,  21 
N.  W.  348. 

Numerous  grounds  are  urged  to  avert  the  bar  resulting 
from  the  express  words  of  this  statute.  For  example,  it  is  as- 
Vol.  127  —  38 
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serted  that,  as  a  preliminary  to  any  right  to  sue  on  the  bond, 
an  accounting  must  be  held  in  the  county  court  and  the  breach 
of  the  bond  established;  hence  it  is  argued  that  no  cause  of 
action  accrues  prior  to  such  settlement,  and  there  are  cited  to 
us  many  cases  applicable  to  other  statutes  of  limitation  insist- 
ing upon  full  accrual  of  the  cause  of  action  before  they  com- 
mence to  run.  But  these  decisions  are  all  under  statutes 
which  bar  the  action  in  a  certain  time  after  the  cause  of  ac- 
tion accrues.  The  statute  before  us  is  peculiar  in  that  it 
adopts,  as  a  date  for  the  commencement  of  the  limitation 
period,  the  discharge  of  the  guardian  and  fixes  an  arbitrary 
term  of  four  years  thereafter,  so  that  authorities  of  this  class 
are  not  applicable.  Whether,  in  view  of  the  possibility  that  a 
hearing  upon  the  guardian's  account  essential  to  the  establish- 
ment of  complete  cause  of  action  on  his  bond  may  be  pro- 
tracted, against  the  control  of  the  minor,  to  or  beyond  the 
period  of  that  limitation,  there  ought  not  to  be  some  exception 
made  so  as  to  assure  adequate  opportunity  to  sue  thereafter, 
is  a  question  for  the  legislature,  and  unless  such  exception 
can  be  found  in  the  statute  it  cannot  be  imported  by  the  court 

It  is  urged  that  sec  3968,  Stats.  1898,  being  in  the  chapter 
(170)  regulating  the  general  conduct  of  the  guardianship, 
and  in  which  there  is  provision  only  for  Ihe  giving  of  lie 
general  guardian's  bond,  has  no  application  to  the  bond  in 
suit,  which  was  given  in  a  special  real-estate  sale  proceeding 
under  the  ensuing  ch.  171,  Stats,  1898.  This  position  is  un- 
tenable, for  the  statute  by  its  terms  limits  action  "on  any  bond 
given  by  a  guardian."  These  words  are  too  plain  to  permit 
construction  other  than  according  to  their  literal  effect 

It  is  argued  that  the  limitation  as  applied  in  this  case 
would  be  so  unreasonable  as  to  be  unconstitutional,  for  that 
it  allowed  the  plaintiff  only  thirty-four  days  after  the  termi- 
nation of  the  accounting  proceedings  in  which  to  bring  her 
suit  We  shall  not  deem  it  necessary  to  decide  whether  a  lim- 
itation of  thirty-four  days  after  opportunity  to  sue  arose  could 
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be  held  unconstitutional  as  applied  to  a  contract  and  right  of 
action  arising  after  the  statute  went  into  effect  No  such 
question  is  presented  here,  for  the  statute  allowed  four  years, 
of  which  substantially  one  half  was  allowed  by  plaintiff  to 
elapse  before  instituting  proceedings  for  the  settlement  of  the 
guardian's  account 

One  of  the  most  earnest,  and  perhaps  plausible,  of  appel- 
lant's contentions  is  that  during  the  period  of  accounting  and 
until  the  settlement  of  the  guardian's  account  plaintiff  was, 
within  the  words  of  the  statute,  "under  (any)  legal  disability 
to  sue;"  so  that  she  had  four  years  after  the  termination  of 
that  accounting  in  which  to  bring  her  action.  Conceding, 
without  deciding,  that  she  was  unable  to  sue  during  that  pe- 
riod, was  it  a  "disability  to  sue"  within  the  meaning  of  the 
section  ?  That  phrase  is  one  of  somewhat  frequent  occurrence 
in  the  Statutes,  and  has  attained  generally,  if  not  universally, 
the  meaning  of  a  personal  disability  to  maintain  suit,  as  dis- 
tinguished from  a  mere  obstacle  to  the  commencement  of  a 
particular  action.  Thus  we  find  general  statutes  of  limita- 
tion (ch.  177,  Stats.  1898)  making  allowance  to  "persons  un- 
der disability"  in  sec.  4233 ;  but,  obviously,  that  is  not  in- 
tended to  apply  to  such  lack  of  opportunity  to  sue  as  presented 
in  this  case,  for  by  other  sections  such  a  mere  lack  of  oppor- 
tunity is  provided  for.  Thus,  inability  to  sue  by  reason  of 
incompleteness  or  nonaccrual  of  the  cause  of  action  is  pro- 
vided for  by  sea  4249,  Stats.  1898 ;  inability  by  reason  of  in- 
junctional  or  statutory  prohibition  is  provided  for  by  sec. 
4236,  Stats.  1898 ;  inability  by  reason  of  the  absence  of  the 
defendant  from  the  state  is  protected  by  sec  4231,  Stats. 
1898.  The  same  expression,  "under  legal  disability  to  sue/* 
is  also  found  in  sec  3918,  Stats.  1898,  where  it  is  so  coupled 
with  minority  as  to  fully  indicate  a  legislative  understand- 
ing that  it  is  used  in  the  sense  of  a  disability  similar  to  mi- 
nority. We  deem  it  clear  that  want  of  legal  capacity  to  sue, 
as  used  in  this  and  other  statutes  of  limitation,  refers  to  some 
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characteristic  of  the  person  disqualifying  him  in  some  degree 
from  acting  freely  for  the  protection  of  his  rights,  not  to  an 
impediment  to  the  suability  of  the  particular  cause  of  action. 
5  Words  &  Phrases>  4060;  Berhin  v.  Marsh,  18  Mont  152, 
44  Pac  528 ;  M eeks  v.  Vassauli,  8  Sawy.  206,  Fed.  Cas.  No. 
9,398 ;  Wiesner  v.  Zaun,  39  Wis.  188 ;  McKenney  v.  Minor 
han,  119  Wis.  651,  656,  97  N.  W.  489.  Obviously,  necessity 
for  settlement  of  a  guardian's  accounts  before  action  against 
the  sureties  is  not  a  disability  attributable  to  any  personal 
peculiarity  of  plaintiff;  it  is  an  obstacle  to  the  maintenance 
of  the  action  applicable  to  all  persons  alike.  We  are  satisfied 
that  we  should  do  violence  to  the  entirely  well-established 
meaning  of  the  statutory  phrase  used  should  we  extend  it  to 
mere  incompleteness  of  the  cause  of  action. 

Contention  is  made  that  by  sec.  4036,  Stats.  1898,  provid- 
ing that  upon  appeal  from  the  county  court  "all  further  pro- 
ceedings in  pursuance  of  the  act  appealed  from  shall  cease," 
etc.,  the  bringing  of  the  present  action  was  stayed  by  statu- 
tory prohibition  pending  such  appeal,  so  that  such  time  should 
be  deducted  by  virtue  of  sea  4236,  Stats.  1898.  The  premise 
is,  however,  contradicted  by  Richter  v.  Leiby,  99  Wis.  512, 
75  N.  W.  82.  The  appeal  from  the  order  of  county  court  did 
not  serve  to  stay  the  institution  of  suit  in  circuit  court  on  the 
bond,  but  merely  further  proceedings  in  the  county  court  in 
pursuance  of  the  order  appealed. 

Thus  we  are  unable  to  find  any  fact  to  exempt  either  this 
action  or  this  plaintiff  from  the  peremptory  inhibition  of  the 
statute  quoted,  and  must  approve  the  decision  of  the  trial 
court  denying  any  recovery  in  favor  of  the  appellant  against 
the  surety. 

By  the  Covri. — Judgment  affirmed. 
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Kbohshagb  and  others,  Executors,  Appellants,  vs.  Vabbell 
and  others,  Respondents. 

February  27— March  20, 1906, 

Wills:  Actions  for  construction:  Costs:  Attorney's  fee:  Allowance  to 
beneficiaries:  Statutes:  Construction. 

L  In  an  action  brought  for  the  construction  of  a  will  the  court  has 
no  authority  to  make  an  allowance  out  of  the  estate  for  fees  of 
the  attorney  of  the  beneficiaries  under  the  will  In  addition  to 
taxable  costs. 

Z.  An  action  to  construe  a  will  Is  not  a  contest  arising  upon  an  ap- 
plication for  (he  probate  of  a  will,  and  the  allowance  authorized 
by  ch.  397,  Laws  of  1901  (providing  that  any  court  of  record,  In 
contests  arising  therein,  upon  application  for  the  probate  of  any 
will,  In  its  discretion  may  allow  to  the  proponent  of  such  will  a 
reasonable  attorney's  fee,  to  be  paid  out  of  the  estate  of  the  de- 
cedent, and  may  also,  in  its  discretion,  allow  to  the  contestant, 
if  successful  in  the  circuit  court,  a  reasonable  attorney's  fee, 
out  of  said  estate,  for  services  in  such  contest  in  said  circuit 
court),  is  strictly  limited  to  "contests  arising  therein,  upon  ap- 
plication for  the  probate  of  any  will." 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county :  George  Clementson,  Circuit  Judge.    Reversed. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
Howe  &  GWman. 

For  the  respondents  there  were  briefs  by  Fethers,  Jeffrie 
&  Mouat  for  respondents  Eunice  B.  Varrell  and  Minnie 
Wheeler;  and  by  Ed.  M.  Lowry,  Bushnell,  Watkins  &  Moses, 
and  J.  J.  Blame  for  the  respondents  Blanche  McLimans, 
James  Varrell,  and  William  Vaarell,  and  oral  argument  by 
M .  G.  Jeffrie. 

Kebwix,  J.  An  action  was  brought  for  construction  of  a 
paragraph  of  the  will  of  John  W.  .Varrell,  deceased,  and  was 
before  this  court  on  former  appeal  {Kronshage  v.  Varrell, 
120  Wis.  161,  97  K  W.  928),  the  judgment  of  the  court  be- 
low reversed  and  judgment  entered  decreeing  the  will  valid. 
At  the  time  of  the  entry  of  judgment  below  the  respondents 
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applied  for  allowance  out  of  the  estate  for  attorney  fees  in  ad- 
dition to  taxable  costs,  fees,  and  disbursements.  Appellants, 
the  executors,  opposed  any  allowance  to  the  respondents. 
Upon  hearing  of  the  motion  the  court  allowed  the  respond- 
ents Eunice  B.  Varrell  and  Minnie  Wheeler  the  sum  of 
$850,  costs,  disbursements,  and  attorney  fees,  and  Blanche 
McLimcms,  James  Varrell,  and  William  Varrell  the  sum  of 
$850,  costs,  disbursements,  and  attorney  fees  to  be  paid  out 
of  the  estate.  From  that  part  of  the  judgment  allowing 
said  sums  to  respondents  this  appeal  was  taken. 

The  only  question  involved  here  is  whether  the  court  had 
authority  to  make  an  allowance  to  respondents  out  of  the  es- 
tate in  addition  to  the  taxable  costs.  It  is  settled  that  the 
court  has  no  such  authority.  In  re  Donges's  Estate,  103 
Wis.  497,  79  N.  W.  786;*  Becker  v.  Chester,  115  Wis.  90, 
91  K  W.  87,  650;  Stephenson  v.  Norris,  128  Wis.  242, 
107  N.  W.  343.  It  is  claimed,  however,  by  appellants  that 
ch.  397,  Laws  of  1901,  justifies  the  judgment  of  the  court 
below  and  authorizes  the  allowance.  It  is  very  clear  that 
ch.  397,  Laws  of  1901,  applies  only  to  contests  arising  upon 
application  for  the  probate  of  a  will.     It  provides: 

"Any  court  of  record,  in  contests  arising  therein,  upon  ap- 
plication for  the  probate  of  any  will,  in  its  discretion,  may 
allow  to  the  proponent  of  such  will  a  reasonable  attorney's 
fee,  to  be  paid  out  of  the  estate  of  the  decedent,  and  may 
also,  in  its  discretion,  allow  to  the  contestant,  if  successful  in 
the  circuit  court,  a  reasonable  attorney's  fee  out  of  said  estate 
for  services  in  such  contest  in  said  circuit  court" 

An  action  to  construe  a  will  is  clearly  not  such  a  contest 
The  allowance  authorized  by  this  act  is  strictly  limited  to 
"contests  arising  therein,  upon  application  for  the  probate 
of  any  will."  .  The  legislative  intention  seems  plain,  and  we 
cannot  disregard  it  It  follows  that  the  court  below  had  bo 
authority  to  make  the  allowance,  and  that  the  judgment,  there- 
fore, must  be  reversed. 

By  the  Court. — The  judgment  of  the  court  below  ia  re- 
versed. 
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Tee  State  bx  bsx.,  Dosch,  Respondent,  vs.  Ryazt  and 
others,  Appellants. 

February  27— March  20, 1906. 

Highways:  Establishment:  Proceedings:  Promises  of  private  aid  4* 
construction:  Public  policy. 

1.  Highways  are  only  to  be  laid  oat  when  the  public  good  will 

thereby  be  promoted,  and  private  considerations  or  inducements 
cannot  rightly  enter  into  the  question  in  any  degree. 

2.  Bargains  with  public  officers  who  are  exercising  the  Important 

and  sovereign  power  of  laying  out  highways,  and  the  otter  of 
inducements  of  any  kind  tending  to  Influence  their  free  action, 
are  not  only  void  as  against  public  policy,  but  official  action 
based  thereon  ceases  to  be  based  solely  upon  the  public  welfare 
and  becomes  tainted  with  some  degree  of  private  interest 
&  In  proceedings  before  commissioners  appointed  by  the  county 
judge  to  review  the  decision  of  the  town  supervisors  denying 
an  application  to  lay  out  a  highway,  the  commissioners  met, 
and  two  were  in  favor  of  laying  out  the  highway  and  one  op* 
posed.  D.,  a  person  interested  in  the  establishment  of  the  high- 
way, having  been  called  in  and  asked  if  he  would  grade  the 
piece  of  new  road  and  build  a  bridge  at  his  own  expense,  agreed 
to  do  so,  and  gave  a  bond  to  the  commissioners  binding  himself 
to  do  such  acts,  conditioned  that  if  he  failed  to  do  so  the  road 
should  not  be  laid  out  or  opened.  Thereupon  the  commission- 
ers unanimously  decided  to  lay  out  the  highway  as  prayed,  and 
filed  their  written  decision  to  that  effect,  accompanied  by  the 
bond.    Held: 

(1)  The  decision  of  the  commissioners  was  conclusively 
shown  to  have  been,  in  part,  based  upon  the  fact  that  the  bond 
had  been  given,  and  was  void. 

(2)  It  did  not  avail  the  validity  of  the  proceeding  that  a  ma- 
jority of  the  commissioners  testified  that  they  would  have  de- 
cided to  lay  out  the  highway  had  the  bond  not  been  given. 

i,  In  such  situation  there  is  safety  only  in  the  entire  prohibition 
of  such  transactions. 

Appeal  from  a  judgment  of  the  circuit  court  for  Richland 
county:  George  Clementson,  Circuit  Judge.    Reversed. 

For  the  appellants  there  was  a  brief  by  Richmond  &  Lin- 
coln, and  oral  argument  by  P.  L.  Lincoln  and  S.  T.  Swamen. 
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They  contended,  inter  alia,  that,  when  the  sovereign  authority 
decides  to  take  private  property  for  public  use,  the  primary 
finding  that  "the  public  good  will  thereby  be  promoted"  must 
not  be  induced  or  promoted  by  private  considerations;  if  so, 
it  is  fatal  to  the  determination.  State  v.  Castle,  44  Wis.  670; 
State  ex  rel.  Curtis  v.  Geneva,  107  Wis.  1 ;  Shelby  v.  Miller, 
114  Wis.  660 ;  Dudley  v.  Cilley,  5  N.  H.  558 ;  Knowles'  Per 
tition,  22  N.  H.  361 ;  Smith  v.  Conway,  17  N.  H.  586 ;  Mc- 
Quire  v.  Smock,  42  Ind.  1, 13  Am.  Rep.  353 ;  Howard  v.  First 
Ind.  Church,  18  Md.  451;  Comm.  v.  Sawin,  2  Pick.  547; 
Webb  v.  Albertson,  4  Barb.  51 ;  Eoadley  v.  Waterbury,  34 
Conn.  38 ;  Comm.  v.  Cambridge,  7  Mass.  158 ;  Hampton  v. 
Poland,  50  N.  J.  Law,  367,  13  Atl.  174.  The  distinction  is 
clear  between  donations  which  are  purely  voluntary  and  pay- 
ments of  money  which  tend  to  or  have  for  their  object  the 
swerving  of  a  quasi-judicial  decision.  Jones  v.  Andover,  9 
Pick.  146.  Comm'rs  of  Canal  Fund  v.  Perry,  5  Ohio,  56, 
58,  and  State  v.  Collins,  6  Ohio,  126,  cited  in  State  ex  rd. 
Curtis  v.  Geneva,  107  Wis.  8,  as  sustaining  such  a  contract, 
are  clearly  distinguishable.  The  order  and  bond  being  signed, 
they  together  constitute  contemporaneous  instruments.  In 
law  they  constitute  the  final  decision  and  determination  of  the 
commissioners.  Winner  v.  Hoyt,  66  Wis.  227,  234;  17  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.)  9 ;  26  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.)  623;  1  Greenl.  Ev.  §  283. 
F.  W.  Burriham,  for  the  respondent 

Winslow,  J.  This  is  an  action  of  mandamus  brought  by 
the  relator  to  compel  the  defendants,  as  town  supervisors,  to 
alter  a  certain  highway  in  accordance  with  the  determination 
of  commissioners.  It  appeared  upon  the  trial  that  in  Febru- 
ary, 1903,  the  relator  with  other  freeholders  applied  to  the 
defendants,  as  supervisory,  to  alter  a  certain  highway  in  the 
town  by  laying  a  piece  of  new  road  and  discontinuing  a  por- 
tion of  the  old  highway,  under  sec  1265,  Stats.  1898,  and 
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that  on  March  14th  following  the  supervisors  denied  the  ap- 
plication; that  thereafter  an  appeal  was  taken  from  such  de- 
nial, and  commissioners  were  appointed  by  the  county  judge 
to  review  the  decision  of  the  supervisors,  under  sees.  1276- 
1279,  Stats.  1898 ;  that  the  commissioners  met)  and  two  of 
their  number  were  in  favor  of  making  the  alteration,  but  one 
was  opposed  thereto;  that  Dosch,  the  relator,  was  then  sent 
for  and  asked  if  he  would  be  willing  to  grade  the  piece  of  new 
road  and  build  a  necessary  bridge  thereon  at  his  own  expense, 
and  he  agreed  that  he  would  do  so;  that  Dosch  thereupon  exe- 
cuted and  gave  to  the  commissioners  his  bond  in  the  sum  of 
$1,000  running  to  the  town,  binding  himself  to  build  the  road 
and  the  bridge  on  or  before  November  1,  1904,  and  further 
conditioned  that  if  he  failed  to  do  so  then  such  road  should 
not  be  laid  or  opened;  that  thereupon  the  commissioners 
unanimously  decided  to  alter  the  road  as  prayed,  and  filed 
their  written  decision  to  that  effect,  accompanied  by  the  bond. 
The  trial  court  found  that  the  majority  of  the  commissioners 
were  not  influenced  in  their  action  by  the  agreement  and 
bond  made  by  Dosch,  and  that  the  decision  was  in  all  respects 
valid,  and  awarded  the  peremptory  writ  of  memdemus. 

We  find  ourselves  unable  to  agree  with  the  conclusions 
reached  by  the  trial  judge.  Highways  are  only  to  be  laid  out 
when  the  public  good  will  thereby  be  promoted.  Private  con- 
siderations or  inducements  cannot  rightly  enter  into  the  ques- 
tion in  any  degree.  If  private  individuals  with  special  inter- 
ests were  allowed  to  bargain  with  public  officers  who  are  exer- 
cising this  important  and  sovereign  power,  and  to  offer  in- 
ducements of  any  kind  tending  to  influence  their  free  action, 
the  interests  of  the  public  would  be  at  once  in  jeopardy.  Not 
only  are  such  bargains  void  as  against  public  policy,  but  of- 
ficial action  based  thereon  ceases  to  be  based  solely  upon  the 
public  welfare,  and  becomes  tainted  with  some  degree  of  pri- 
vate interest 

To  approve  of  such  a  course  would  be  to  open  the  door  to 
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injustice  and  favoritism.  State  ex  rel.  Curtis  v.  Geneva, 
107  Wis.  1,  82  N.  W.  550;  Shelby  v.  Miller,  114  Wis.  660, 
91  N.  W.  86.  It  avails  not  to  say  that  the  majority  of  the 
commissioners  testify  that  they  would  have  decided  to  lay  the 
road  had  the  bond  not  been  given.  They  did  not  do  so.  No 
decision  was  made  until  after  the  bond  was  given.  The  de- 
cision is  conclusively  shown  to  have  been,  in  part,  based  upon 
the  fact  that  the  bond  had  been  given.  No  nice  separation  of 
motives  is  possible.  There  is  safety  only  in  the  entire  prohi- 
bition of  such  transactions. 

By  the  Cowrt. — Judgment  reversed,  and  action  remanded 
with  directions  to  quash  the  writ. 


Ik  re  Gebtskn's  Will:  Gertsen,  Administratrix,  Appel- 
lant, vs.  Clementson,  Guardian  ad  litem,  Sespondent 

February  Vt—Mar6K  20, 1906. 

Foreign  wills:  Probate  in  Wisconsin:  Jurisdiction:  Procedure:  Stat- 
utes: Construction:  Counsel  fees:  County  courts:  Circuit  courts. 

1.  Under  sec.  3790,  Stats.  1898  (providing,  as  to  the  probate  in  Wis- 

consin of  wills  theretofore  admitted  to  probate  in  other  states 
and  countries,  that  if  on  the  hearing  it  shall  appear  to  the 
court  that  the  order  or  decree  admitting  such  will  to  probate 
was  made  by  a  court  of  competent  jurisdiction  and  is  still  ia 
force,  the  copy  and  the  probate  thereof  shall  be  filed  and  re- 
corded, and  the  will  shall  have  the  same  force  and  effect  as  if 
it  had  been  originally  proved  and  allowed  in  the  same  court), 
it  is  error  to  refuse  probate  of  a  foreign  will  where  there  was 
no  controversy  as  to  the  foreign  probate  having  been  made  by 
a  court  of  competent  jurisdiction,  and  the  exemplified  copy  of 
the  proceedings  in  the  foreign  jurisdiction  shows  them  to  be 
regular  in  every  respect 

2.  On  application  under  sec.  3790,  Stats.  1898,  to  probate  a  foreign 

will,  the  mere  fact  that  some  essentials  of  a  valid  original 
probate  in  this  state  are  lacking  will  not  authorize  the  county 
court  to  refuse  it  probate. 
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3.  Under  ch.  397,  Laws  of  1901  (providing,  among  other  things, 
that  any  court  of  record,  in  contests  arising  therein,  upon  ap- 
plication for  the  probate  of  any  will,  in  its  discretion,  may  al- 
low to  the  contestant,  if  successful  in  the  circuit  court,  a  rea- 
sonable attorney's  fee  out  of  said  estate  for  services  in  such 
contest  in  the  circuit  court),  the  first  court  mentioned  refers  to 
the  one  having  primary  Jurisdiction  of  the  probate  of  wills— 
the  county  court— as  the  one  given  authority  to  allow  attorney's 
fees  and  direct  the  payment  thereof  out  of  the  estate. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county:  George  Cubmektson,  Circuit  Judge.    Reversed. 

Emer  Gertaen  died  testate  $t  her  home  in  Cheyenne, 
county,  Nebraska,  leaving  property  there  and  in  Grant 
county,  Wisconsin.  She  left  a  husband,  who  was  her  sole 
beneficiary,  and  two  grandchildren,  Albert  and  Charles  Ed- 
wards, who  were  interested  in  her  estate  contingent  upon  the 
validity  of  the  will.  They  were  never  residents  of  Nebraska. 
Proceedings  were  duly  and  successfully  had  in  the  home  state 
to  admit  the  will  to  probate,  constructive  notice  only  being 
given  to  absent  interested  parties.  The  minors  were  not  rep- 
resented by  guardian  ad  litem  or  otherwise.  In  due  time  said 
beneficiary  applied  for  probate  of  the  will  in  Grant  county 
under  sec  3790,  Stats.  1898.  All  proceedings  required  there- 
by, essential  to  the  jurisdiction  of  the  bourt,  were  had,  in- 
cluding appointment  of  a  guardian  ad  litem  for  such  minors. 
On  the  hearing  an  exemplified  copy  of  the  will  and  the  record 
admitting  it  to  probate  as  aforesaid  were  produced  to  the 
court  The  application  was  denied.  On  appeal  to  the  circuit 
court  the  judgment  of  the  county  court  was  affirmed,  upon  the 
sole  ground  that  no  guardian  ad  litem  was  appointed  to  rep- 
resent the  minors  in  the  former  proceeding.  Judgment  was 
entered  accordingly,  and  that  $75  be  paid  the  contestant's  atr 
torneys  out  of  the  Emer  Gtertsen  estate. 

The  cause  was  submitted  for  the  appellant  on  the  briefs  of 
BushneU,  Moses  &  Waikins,  and  for  the  respondent  on  the 
brief  of  George  B.  Clemerdson. 
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MAKflHAT/r,,  J.  The  judgment  cannot  be  affirmed  without  a 
judicial  repeal  of  sec.  3790,  Stats.  1898.  That  statute  is 
plain ;  it  is  constitutional ;  it  is  mandatory.  All  its  provisions 
up  to  the  decision  of  the  court  complained  of  were  fully  ami- 
plied  with.  Then,  whereas  the  statute  says  "the  will  shall 
have  the  same  force  and  effect  as  if  it  had  been  originally 
proved  and  allowed  in  the  same  court,"  the  learned  court  said 
otherwise,  and  such  is  the  effect  of  the  judgment  before  us. 

The  mistake  was  made,  it  seems,  by  looking  to  the  essentials 
of  a  valid  original  probate  of  a  will  in  this  state,  instead  of 
such  essentials  in  Nebraska.  The  language  of  the  statute  is 
not  to  the  effect  that  if  it  appears  that  the  former  probate  was 
according  to  the  laws  of  this  state  the  will  shall  be  admitted 
in  the  secondary  proceeding  with  like  effect  as  if  they  were 
primary:  to  the  contrary  it  says: 

"If  on  the  hearing  it  shall  appear  to  the  court  that  the  or- 
der or  decree  admitting  such  will  to  probate  was  made  by  a 
court  of  competent  jurisdiction,  .  .  .  the  will  shall  have  the 
same  force  and  effect  as  if  it  had  been  originally  proved  and 
allowed  in  the  same  court" 

There  is  no  controversy  but  what  the  foreign  probate  was 
made  by  a  court  of  competent  jurisdiction.  The  exemplified 
copy  of  the  proceedings  in  that  regard  is  regular  in  every  re- 
spect and  that  is  not  disputed. 

We  are  unable  to  see  any  warrant  for  the  award  of  $75  to 
the  contestant  for  attorney's  fees,  and  the  direction  for  its 
payment  out  of  the  estate  of  Emer  Gertsen.  Respondent's 
counsel  points  to  ch.  397,  Laws  of  1901,  to  sustain  that  part 
of  the  judgment  It  seems  the  learned  court  gathered  an  er- 
roneous idea  therefrom.    It  says: 

"Any  court  of  record,  in  contests  arising  therein,  upon  ap- 
plication for  the  probate  of  any  will,  in  its  discretion,  may 
.  .  .  allow  to  the  contestant  if  successful  in  the  circuit  court 
a  reasonable  attorney's  fee  out  of  said  estate  for  services  in 
such  contest  in  said  circuit  court." 
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The  first  court  mentioned  refers  unmistakably  to  the  one 
having  primary  jurisdiction  of  the  probate  of  wills.  It  is  the 
court  wherein  the  contest  arises,  the  one  of  first  instance— the 
county  court — that  is  given  authority  to  allow  the  attorney's 
fees  and  direct  the  payment  thereof  out  of  the  estate. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  with  directions  to  reverse  the  judg- 
ment or  order  of  the  county  court,  and  to  render  judgment 
admitting  the  will  to  probate,  with  costs  in  favor  of  the  pro- 
ponent, and  to  remand  the  matter  to  the  county  court  with  di- 
rections to  proceed  therein  according  to  law. 


Post  and  another,  Respondents,  vs.  Robbbts,  Appellant 

February  tt— March  20, 1906, 

Appeal  and  error:  Bill  of  exceptions:  Evidence  not  included  therein: 
Presumptions:  Fraudulent  representations:  Findings. 

3L  Evidence,  consisting  of  maps  referred  to  in  the  testimony  as 
present  on  the  trial,  not  brought  before  the  supreme  court  in 
the  bill  of  exceptions,  will  be  presumed  to  have  supported  the 
findings  made  by  the  trial  court 

&  In  an  action  to  set  aside  a  land  contract  for  misrepresentations 
as  to  the  quantity  of  clay  loam  and  of  cultivated  land,  on  the 
evidence,  stated  in  the  opinion,  the  representations  are  held  to 
be  both  material  and  adequately  proved. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  J.  J.  Fbtjit,  Circuit  Judge.    Affirmed. 

The  complaint  alleges  and  the  court  found  that  plaintiffs 
were  induced  to  buy  defendant's  farm  by  reason  of  the  latter^ 
misrepresentation  that  the  same  contained  147  acres,  of  which 
ninety-one  acres  were  under  plow  and  cultivation  and  sixty 
acres  thereof  were  clay  loam,  whereas  the  farm  in  fact  con- 
tained only  127  acres,  of  which  only  seventy-eight  acres  were 
under  cultivation  and  about  forty  acres  were  clay  loam,  on 
which  representations  plaintiffs  relied,  entered  into  a  land  oon- 
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tract  for  the  farm,  and  paid  $1,000  down.  Judgment  was 
entered  canceling  said  contract  and  adjudging  defendant's 
liability  for  the  $1,000  paid,  together  with  interest  from  the 
date  of  its  payment,  from  which  judgment  defendant  appeals. 

0.  L.  Hood,  for  the  appellant. 

Oeorge  H.  Gordon,  for  the  respondents. 

Dodge,  J.  A  careful  examination  of  the  evidence  fails  to 
disclose  any  clear  preponderance  against  the  material  findings 
of  fact  Indeed,  the  only  serious  question  is  as  to  whether 
plaintiffs  were  so  informed  of  the  deficiency  in  the  quantity 
of  the  land  before  purchasing  that  they  cannot  be  deemed  to 
have  relied  upon  defendant's  statement  in  that  respect  On 
this,  however,  there  is  considerable  conflict  of  evidence,  and 
certain  maps  referred  to  therein  present  upon  the  trial  below 
are  not  brought  here  in  the  bill  of  exceptions.  Such  maps 
may  have  served  to  strongly  support  the  findings  and,  in  their 
absence,  such  must  be  presumed  to  have  been  their  effect  If 
they  tended  to  the  contrary,  appellant  should  have  incorpo- 
rated them  in  the  bill  of  exceptions.  Independently  of  this 
subject,  however,  the  misrepresentations  as  to  the  quantity  of 
clay  loam  and  of  cultivated  lands  are  both  material  and  are 
adequately  proved. 

By  the  Court. — Judgment  affirmed. 


Stevens,  Respondent,  vs.  Modern  Woodmen  of  Amekcca, 

Appellant 

February  29— March  t0, 1906. 

Benefit  insurance:  Prohibited  occupation:  "Saloon  bartender?  For- 
feiture of  insurance. 

1.  One  who  was  not  employed  or  paid  compensation  as  a  bartender 
is  not  a  "saloon  bartender"  within  the  calls  of  a  prohibition  in 
that  respect  in  a  benefit  insurance  certificate,  although  wWk 
engaged  in  his  duties  as  chore  boy  in  a  restaurant  and  saloon 
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be  occasionally  waited  upon  customers  as  an  accommodation  to 
bis  employer. 
2.  Engaging  in  an  employment  or  occupation  prohibited  by  the  con- 
ditions of  a  contract  with  a  benefit  society  has  reference  to  the 
vocation  or  calling  to  which  the  Insured  devotes  himself  with 
some  degree  of  permanency,  for  hire  or  profit,  and  does  not  re- 
fer to  acts  which  are  simply  incidentally  connected  with  a  reg- 
ular employment 

Appbax  from  a  judgment  of  the  circuit  court  for  Juneau 
county:  J.  J.  Fruit,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  on  a  policy  of  life  insurance 
issued  on  the  7th  day  of  August,  1894.  Bertie  Stevens,  upon 
whose  life  the  policy  was  issued,  died  April  28,  1904.  The 
evidence  showed  that  the  insured,  from  the  20th  day  of  Jan- 
uary, 1904,  until  two  days  before  his  death,  worked  for  his 
board  and  lodging  for  one  Henry  Miner,  the  proprietor  of  a 
restaurant  The  owner  of  the  restaurant  also  conducted  a 
saloon  business  in  an  adjoining  building.  The  deceased,  ac- 
cording to  the  testimony  at  the  trial,  had  been  engaged  as  a 
chore  boy,  his  work  being  to  milk  cows,  split  wood,  and  bring 
in  water.  Later  he  was  engaged  to  do  work  in  the  saloon ;  to 
clean  and  put  the  place  in  proper  order  after  the  day's  busi- 
ness, and  to  attend  to  the  cleaning  of  the  spittoons,  the  floor, 
and  the  bar.  When  the  proprietor  was  busy  about  the  saloon 
the  deceased  occasionally  waited  upon  customers ;  he  also  did 
this  at  times  in  the  absence  of  the  owner.  He  was  so  engaged 
for  periods  of  about  half  an  hour,  sometimes  for  a  couple  of 
days  in  succession,  then  again  he  would  not  so  act  for  four  or 
five  days.  He  was  not  regularly  engaged  and  employed  to  do 
this.  Defendant  claims  exemption  from  liability  under  the 
following  by-laws  of  the  defendant  society,  which  by  the  pro- 
visions of  the  benefit  certificate  were  applicable  to  the  insured : 

'^Division  L 

"Sec.  A  Persons,  to  become  members,  must  be  white  males 
over  eighteen  and  under  forty-five  yean  of  age,  of  sound  bod- 
ily health  and  mind,  of  exemplary  habits,  good  moral  charao- 
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ter,  and  engaged  in  an  honorable  and  lawful  business  or  voca- 
tion* Persons  engaged  in  the  following  kinds  of  business  or 
employment  shall  not  be  admitted  as  members  of  this  frater- 
nity: Railway  brakeman,  railway  engineer,  fireman,  and 
switchman,  miner,  employee  in  gunpowder  factory,  whole- 
saler or  manufacturer  of  liquors,  saloonkeeper,  saloon  bar- 
tender, balloonist,  sailor  on  the  lakes  or  seas,  plowgrinder  and 
brassworker,  professional  baseball  player,  and  professional 
fireman,  or  soldier  in  the  regular  army.  If,  after  a  person 
has  become  a  member  of  this  fraternity,  he  engages  in  any  of 
the  employments  or  occupations  enumerated  in  section  A,  di- 
vision I,  of  the  fundamental  laws,  his  certificate  shall  be  for* 
feited  by  such  act,  and  the  same  shall  be  null  and  void.  Pro- 
vided, however,  that  a  neighbor  may,  after  becoming  such 
member,  without  invalidating  his  certificate,  be  employed  as 
railway  brakeman,  engineer,  fireman,  or  switchman,  miner, 
plowgrinder,  brassworker,  professional  baseball  player,  pro- 
fessional fireman,  or  employed  in  a  gunpowder  factory,  or  on 
the  lakes  or  seas,  or  as  a  soldier  in  the  regular  army  while  in 
active  service,  if  he  shall,  before  entering  upon  any  of  the 
above-mentioned  occupations,  file  with  the  head  clerk  a  writ- 
ten Waiver  of  any  liability  of  this  order  on  his  benefit  cer- 
tificate founded  upon  the  death  of  such  neighbor,  either  as 
the  result  of  accident  occurring  in,  or  disease  directly  trace- 
able to,  his  employment  in  such  prohibited  occupation.  Such 
waiver,  if  not  filed  before  the  member's  entrance  upon  such 
prohibited  occupation,  shall  have  the  same  effect  if  filed  at 
any  time  during  his  continuance  of  such  employment,  if  ac- 
companied by  a  certificate  of  sound  bodily  health.  But  this 
section  shall  not  be  construed  as  invalidating  certificates  is- 
sued prior  to  December  1, 1888." 

"Sec.  12.  Membership  forfeited  by  engaging  in  liquor  busi- 
ness or  upon  conviction  of  felony.  Should  any  person  who 
now  is  or  who  shall  hereafter  become  a  member  of  this  society, 
hereafter  enter  upon  the  manufacture  or  sale  of  malt,  spirit- 
uous, or  vinous  liquors  to  be  used  as  a  beverage,  in  the  capacity 
of  proprietor,  stockholder,  agent,  or  servant,  or  be  convicted 
of  a  felony  after  being  adopted  into  this  society,  he  shall,  ipso 
facto,  forfeit  all  rights  as  a  member  of  this  society,  either  so- 
cial or  beneficial,  and  his  certificate  shall  thereby  become  ab- 
solutely null  and  void,  without  any  action  on  the  part  of  his 
local  camp,  the  head  camp,  or  of  this  society,  or  of  any  of  the 
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officers  thereof;  and  the  payment  by  him  of  any  dues  or  as- 
sessments thereafter  made,  or  the  acceptance  thereof  by  the 
officers  of  his  local  camp,  or  of  the  head  camp,  or  of  this  so- 
ciety, shall  not  have  the  effect  of  waiving  such  forfeiture,  or 
reinstating  such  certificate  holder  to  any  righto,  benefits,  or 
privileges  as  a  member  of  the  society." 

The  court  directed  the  following  special  verdict: 

"(1)  Did  the  decedent,  Stevens,  work  for  Henry  Miner  at 
Pelican  Lake,  Wisconsin,  from  January  20, 1904,  to  two  days 
prior  to  his  death,  which  occurred  the  28th  day  of  April, 
1904?  Answered  by  the  court:  Yes.  (2)  Did  said  Stevens, 
in  connection  with  such  employment  for  said  Miner  and  about 
a  month  after  the  beginning  thereof,  do  any  daily  work  or 
labor  in  the  saloon  of  said  Henry  Miner  ?  Answered  by  the 
court:  Yes.  (3)  Did  the  said  Stevens  during  such  employ- 
ment for  said  Miner  sleep  in  a  room  directly  back  of  the  sa- 
loon of  said  Henry  Miner?  Answered  by  the  court:  Yes. 
(4)  Did  the  said  Stevens,  in  connection  with  such  employ- 
ment for  said  Miner,  occasionally  wait  on  guests  in  such  sa- 
loon and  provide  them  with  spirituous  or  malt  drinks  or  liq- 
uors from  behind  or  over  the  saloon  bar  of  said  Miner  ?  An- 
swered by  the  court:  Yes.  (5)  For  how  long  a  period  of 
time  did  said  Stevens,  as  a  part  of  his  work  for  said  Miner, 
thus  wait  on  guests  with  spirituous  or  malt  drinks  or  liquors 
from  behind  or  over  the  bar  of  said  Miner  ?  Answered  by  the 
court:  One  month.  (6)  Did  said  Stevens  act  as  bartender 
for  said  Henry  Miner  during  the  tatter's  absence  ?  Answered 
by  the  court:  Yes;  occasionally.  (7)  Did  said  Stevens  help 
out  as  bartender  occasionally  for  said  Henry  Miner?  An- 
swered by  the  court:  Yes.  (8)  Did  said  Stevens  hire  out  to 
said  Miner  as  a  bartender?  Answered  by  the  court:  No. 
(9)  Did  said  Stevens  perform  any  of  the  ordinary  ofr  usual 
duties  of  a  bartender  for  said  Henry  Miner?  Answered  by 
the  court:  Yes;  occasionally.  (10)  Did  said  Stevens  get 
pay  from  said  Henry  Miner  as  a  bartender  ?  Answered  by 
the  court:  No.  .  .  .  (12)  How  much  is  the  plaintiff  entitled 
to  on  said  insurance  contract  if  the  court  shall  finally  deter- 
mine  that  the  defendant  is  liable?  Answered  by  the  court: 
$2,086.00  (two  thousand  and  eighty-six  dollars). 

"April  20, 1905.  F.  E.  Peck,  Foreman." 

Vol.127  — 39 
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Judgment  was  entered  in  plaintiff's  favor  for  $2,086  and 
costs.    This  is  an  appeal  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Benj.  D.  Smith,  at- 
torney, and  Murphy  &  Kroncke,  of  counsel,  and  oral  argu- 
ment by  Mr.  Smith  and  Mr.  Qeorge  Kroncke. 

H.  J.  Mortensen,  for  the  respondent 

Siebeckeh,  J.  It  is  the  contention  of  appellant  £Kat  the 
court  erred  in  finding  that  the  deceased  was  not  engaged  in 
the  occupation  or  employment  of  a  "saloon  bartender,"  and 
that  he  was  not  engaged  as  agent  or  servant  in  the  sale  of  malt 
or  spirituous  liquors  to  be  used  as  a  beverage.  It  is  claimed 
that,  by  violating  the  fundamental  law  and  the  by-laws  of  the 
-order,  the  insured  forfeited  all  rights  Mid  claims  under  the 
benefit  certificate  whereon  plaintiff  bases  her  right  to  recover. 
The  certificate  issued  to  the  insured  provided  that  if  he  failed 
to  comply  with  and  to  conform  to  any  and  all  of  the  laws  of 
the  order,  whether  in  force  when  the  certificates  issued  oar 
thereafter  adopted,  the  certificate  should  be  void.  It  also 
specified  that  if  any  person,  after  becoming  a  member  of  the 
order,  engaged  in  any  of  the  employments  and  occupations 
prohibited  by  its  laws,  the  certificate  issued  to  him  should 
thereby  be  forfeited  and  of  no  further  validity.  By  the  funda- 
mental laws  of  the  order  it  was  enacted  that  persons  engaged 
in  certain  classes  of  business  or  employment,  among  which 
was  specified  the  occupation  of  "saloon  bartender,"  should  not 
be  admitted  as  members,  and  provided  that  engagement  by  a 
member  in  any  of  these  employments  or  occupations  should 
forfeit  his  certificate  and  render  it  void.  The  defendant 
adopted  a  by-law  in  1903  prescribing  that  if  any  member 
should  thereafter  "enter  upon  the  manufacture  or  sale  of  malt, 
spirituous,  or  vinous  liquors  to  be  used  as  a  beverage,  in  the 
capacity  of  proprietor,  stockholder,  agent,  or  servant*  ...  he 
shall,  ipso  facto,  forfeit  all  rights  as  a  member"  and  his  cer- 
tificate shall  become  void.    Defendant  insists  that  the  insured 
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violated  these  provisions  of  its  code  and  thereby  forfeited  his 
membership  and  his  rights  under  the  benefit  certificate.  In 
support  of  this  contention  it  is  urged  that  he  engaged  in  the 
occupation  or  employment  of  a  "saloon  bartender/1  and  as  Mr. 
Miner's  servant  sold  liquors  to  be  used  as  a  beverage.  The 
trial  court  found'  that  the  insured  performed  work  for  Mr. 
Miner  in  his  restaurant  and  in  his  saloon  business  from  Jan- 
uary 20,  1904,  to  April  26th  following,, and  that  his  death 
occurred  two  days  thereafter,  and  that  he  was  not  employed  as 
a  bartender,  but  to  perform  other  services  in  and  about  the 
restaurant  and  saloon.  It  is  shown  that  while  he  was  so  em- 
ployed in  the  saloon  he  waited  upon  customers,  both  in  the 
presence  and  the  absence  of  his  employer,  who  stated  that  he 
occasionally  requested  the  deceased  to  wait  upon  customers  at 
the  bar.  The  evidence  establishes  the  fact  that  Mr.  Miner  did 
not  employ  the  deceased  as  a  bartender,  nor  did  he  pay  him 
any  compensation  for  such  services.  The  extent  of  the  serv- 
ices performed  by  the  deceased  in  this  respect  is  that,  when 
he  was  engaged  in  his  employment  in  the  restaurant  and  sa- 
loon, he  waited  upon  customers  as  an  accommodation  to  his 
employer  at  occasional  instances.  These  occasional  acts  of 
performing  the  duties  of  a  saloon  bartender  and  selling  liq- 
uor to  be  used  as  a  beverage  cannot  be  treated  as  being  an  em- 
ployment in  the  prohibited  occupation  under  the  defendant's 
code  of  laws.  Engaging  in  the  employment  or  occupation  pro- 
hibited by  the  conditions  of  the  contract  must  be  held  to  have 
reference  to  the  vocation  or  calling  to  which  an  insured  de- 
votes himself  with  some  degree  of  permanency  for  hire  or 
profit,  and  it  does  not  refer  to  acts  which  are  simply  incident- 
ally connected  with  a  regular  employment  Hail  v.  American 
M.  Ace.  Asso.  86  Wis.  518,  57  N.  W.  366;  Fox  v.  Masoruf 
F.  Ace.  Asso.  96  Wis.  390,  71  N.  W.  363 ;  Comstoch  v.  Frar 
ternity  Ace.  Asso.  116  Wis.  382,  93  N.  W.  22;  Stone's 
Adm'rs  v.  U.  8.  (L  Co.  34  K  J.  Law,  371 ;  Ouiltinan  v.  Met- 
ropolitan L.  Ins.  Co.  69  Vt  469,  38  Atl.  315;  Union  Mut. 
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Ace.  Asso.  v.  Frohwrd,  134  HI.  228,  25  N.  E.  642 ;  WUdey  0. 
Co.  v.  Sheppard,  61  Kan.  351,  59  Pao.  651 ;  15  Cyc.  1041, 
and  note. 

The  finding  of  the  trial  court  is  sustained  by  the  evidence, 
and  the  judgment  was  properly  rendered  awarding  recovery 
on  the  benefit  certificate. 

By  the  Court. — Judgment  aflinned. 

Ejbbwin,  J.,  took  no  part. 


In  eb  Paulson's  Will:  Paulson,  Executrix,  Respondeat, 
vs.  Paulson,  Appellant. 

February  28— March  20,  1906. 

Wills:  Construction:  Right  of  executor  to  appeal:  Legacies:  Contin- 
gent  or  vested:  Intention  of  testator:  Extrinsic  evidence:  Am- 
biguity: Identity  of  beneficiary:  Constitutional  law:  Religious 
freedom:  Condition  in  will:  Requirement  of  legatee  to  attend 
church:  Deflniteness. 

L  An  executrix  is  an  aggrieved  party  within  the  calls  of  sec.  4031, 
Stats.  1898,  and  entitled  to  appeal  from  an  order  or  judgment 
of  the  county  court  construing  a  will,  and  hence  it  is  not  error 
to  deny  a  motion  to  dismiss  her  appeal. 

2.  Testatrix  bequeathed  a  sum  of  money  to  her  son,  to  be  paid  in 
fifteen  yearly  instalments,  on  condition  that  he  attend  the  reg- 
ular meetings  of  a  certain  church,  and,  by  a  subsequent  clause, 
provided  that,  if  the  son  did  not  try  in  good  faith  to  carry  out 
the  condition,  the  sum  so  bequeathed  should  go  to  a  charitable 
society.  Held,  that  the  will  did  not  vest  in  the  son  absolute 
title  to  the  bequest,  but  that  it  was  the  intention  of  the  tes- 
tatrix that  the  bequest  should  pass  subject  to  the  conditions 
specified. 

8.  In  the  construction  of  a  will  the  Intention  of  the  testator  as  ex- 
pressed therein  must  govern. 

4.  In  an  action  to  construe  a  will,  extrinsic  evidence  is  admissible 
to  show  that  a  bequest  to  a  charitable  society,  having  no  ex- 
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istence  under  the  name  used  in  the  will,  was  in  fact  intended 
for  an  organization  incorporated  under  another  name. 

5.  A  provision  in  a  will  making  payment  of  a  legacy  conditioned 

upon  the  beneficiary  having  regularly  attended  a  named  church 
is  not  contrary  to  public  policy,  nor  does  it  infringe  the  pro- 
visions of  art  I,  sec.  18,  Const,  declaring  that  the  right  of 
every  man  to  worship  according  to  the  dictates  of  his  own  con- 
Bcience  shall  never  be  infringed,  and  that  no  one  shall  be  com- 
pelled to  attend,  erect,  or  support  any  place  of  worship  or  to 
maintain  any  ministry  against  his  consent,  and  that  the  con- 
trol of  or  interference  with  the  right  of  conscience  shall  not  be 
permitted. 

6.  Testatrix  bequeathed  $1,500  to  her  son,  payable  in  equal  annual 

instalments  for  a  period  of  fifteen  years,  provided  he  should 
attend  regular  meetings  of  a  named  church.  A  subsequent 
clause  provided  that,  if  the  son  did  not  try  in  good  faith  to 
carry  out  the  condition,  the  "$1,500"  should  go  to  a  certain 
charitable  society,  to  be  paid  in  fifteen  equal  annual  instalments 
commencing  five  years  after  testatrix's  death.    Held: 

(1)  The  bequest  was  not  void  for  uncertainty  or  indeflnite- 
ness. 

(2)  The  questions  as  to  whether  the  son  had  attended  "regu- 
lar meetings"  of  the  church,  or  if  he  had  not  attended  was  ex- 
cusable, were  properly  for  the  determination  of  the  court, 
should  judicial  determination  be  necessary* 

(3)  The  conditions  attached,  at  least,  during  the  time  the 
fifteen  annual  payments  were  to  be  made. 

(4)  The  provision  for  the  payment  of  the  "$1,500"  over  to 
the  society  referred  to  the  portion  remaining  unpaid  at  the  time 
of  the  son's  default 

Appeal  from  a  judgment  of  the  circuit  court  for  Monroe 
county:  J.  J.  Fbuit,  Circuit  Judge.    Affirmed. 

This  action  was  brought  for  a  construction  of  the  will  of 
Mary  J.  Paulson,  of  Oashton,  Monroe  county,  Wisconsin, 
which  reads  as  follows : 

"First*  After  the  payment  of  my  just  debts,  funeral 
charges,  and  expenses  of  administration,  I  hereby  give  and 
bequeath  to  the  Norwegian  Home  and  Foreign  Missionary 
Association  the  sum  of  four  hundred  ($400)  dollars,  to  be 
paid  by  the  executrix  hereof  in  four  equal  annual  payments. 

"Second.  I  hereby  give  and  bequeath  to  my  beloved  son, 
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Peter  Paulson,  the  stun  of  fifteen  hundred  ($1,500)  dollars,  to 
be  paid  to  him  by  said  executrix  in  fifteen  annual  payments. 
This  bequest  is  made  conditional  that  my  son  attend  the  regu- 
lar meetings  of  worship  of  the  Emanuel  Church  near  the  vil- 
lage of  Cashton,  Wisconsin,  when  not  sick  in  bed,  or  prevented 
by  accident  or  other  unavoidable  occurrence. 

"Third.  In  case  my  said  son  should  die  before  the  expira- 
tion of  fifteen  years,  the  remainder  of  said  fifteen  hundred 
($1,500)  dollars  shall  be  paid  by  the  said  executrix  to  his 
children  share  and  share  alike. 

"Fourth.  If  my  son  does  not  try  in  good  faith  to  comply 
with  my  wishes  in  carrying  out  the  above  condition  upon 
which  his  legacy  is  based,  in  that  case  I  give  and  bequeath 
said  fifteen  hundred  ($1,500)  dollars  to  the  Norwegian  Lu- 
theran Home  and  Foreign  Missionary  Association,  to  be  paid 
by  my  said  executrix  in  fifteen  equal  annual  payments,  com- 
mencing one  year  after  the  last  payment  mentioned  in  the 
first  clause  of  this  will. 

"Fifth.  I  hereby  give,  devise,  and  bequeath  all  the  rest, 
residue,  and  remainder  of  my  property  and  estates  of  what- 
soever kind  unto  my  beloved  daughter,  Matilda  Paulson,  with 
whom  I  have  lived  and  from  whom  I  have  received  such 
thoughtful  consideration  and  tender  care  in  my  declining 
years. 

"Sixth.  I  hereby  nominate,  constitute,  and  appoint  my  be- 
loved daughter  Matilda  sole  executrix  of  this  my  last  will  and 
testament  without  bond,  and  authorize  and  empower  her  to 
settle,  compound,  or  compromise  any  claim  in  favor  of  or 
against  my  said  estate. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
this  11th  day  of  September,  1903. 

her 

"Maby  x  J.  Paulson.     [Seal.]" 

mark 

Appellant  applied  to  the  county  court  of  Monroe  county 
asking  that  the  bequest  to  him  be  construed,  and  the  court 
held  that  the  conditions  attached  to  such  bequest  were  void. 
Executrix  appealed  to  the  circuit  court  Appellant  moved  to 
dismiss  appeal  on  the  ground  that  the  executrix  could  not  ap- 
peal, which  motion  was  denied.    The  circuit  court  found  that 
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the  conditions  attached  to  the  bequest  to  appellant  were  valid, 
and  directed  judgment  accordingly,  which  was  entered,  from 
which  this  appeal  is  taken. 

A.  H.  Smith,  of  counsel,  for  the  appellant 

Thorwald  P.  Abel,  for  the  respondent 

Kebwin,  J.  1.  The  question  raised  by  the  first  assignment 
of  error  is  whether  the  circuit  court  erred  in  not  granting  the 
motion  of  appellant  to  dismiss  the  appeal  of  the  executrix 
from  the  order  and  judgment  entered  by  the  county  court.  It 
is  plain  from  a  reference  to  sec  4031,  Stats.  1898,  that  the 
executrix,  Matilda  Paulson,  was  an  aggrieved  party  within 
the  meaning  of  the  statute,  and  as  such  entitled  to  appeal. 
This  question  was  directly  passed  upon  by  this  court  in  the 
late  case  of  McKermey  v.  Minahan,  119  Wis.  651,  97  N.  W. 
489,  and  it  was  there  held  that  an  executor  or  administrator 
is  an  aggrieved  party  within  the  meaning  of  the  statute,  and 
has  a  right  to  appeal.  The  court  below,  therefore,  was  right 
in  denying  the  motion  to  dismiss  the  appeal 

2.  The  court  found,  in  effect,  that  the  will  was  duly  exe- 
cuted, and  that  the  testatrix  during  her  lifetime  was  a  member 
of  the  Emanuel  Church,  two  and  one-half  miles  from  Cashton, 
Wisconsin,  and  contributed  to  its  support,  which  church  was 
known  as  the  "Moen  Church ;"  that  appellant,  Peter  Paulson, 
was  also  a  member  of  such  church,  and  that  the  testatrix  paid 
his  membership  dues  in  the  church  during  the  year  prior  to 
her  death;  that  there  is  no  society  known  as  the  "Norwegian 
Home  and  Foreign  Missionary  Association/9  but  that  there 
is  a  society  known  as  "The  Home  and  Foreign  Missions  of 
the  United  Norwegian  Lutheran  Church  of  America,"  and 
that  such  society  was  connected  with  the  Emanuel  Church 
two  and  one-half  miles  southwest  from  Cashton ;  that  the  tes- 
tatrix contributed  to  this  society,  and  stated  during  her  life- 
time that  she  was  going  to  make  a  gift  to  it;  and,  as  conclu- 
sions of  law,  that  the  testatrix  intended  to  make  a  bequest  of 
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$1,500  to  Peter  Paulson  upon  the  condition  that  he  attend 
the  regular  meetings  of  Emanuel  Church  two  and  one-half 
miles  southwest  from  Cashton,  known  as  the  "Moen  Church," 
when  not  sick  in  bed  or  prevented  by  accident  or  other  un- 
avoidable occurrence ;  that  by  the  fourth  clause  of  said  will 
the  testatrix  intended  to  and  did  give  the  bequest  over  to  the 
Home  and  Foreign  Missions  of  the  United  Norwegian  Lu- 
theran Church  of  America ;  and  that  the  conditions  annexed  to 
the  bequest  to  Peter  Paulson  in  the  second  clause  of  the  will 
were  valid. 

The  errors  complained  of  by  appellant  under  these  findings 
of  fact  and  conclusions  of  law  involve  the  following  proposi- 
tions :  First  Whether  the  findings  of  fact  are  borne  out  by 
the  will  and  the  evidence.  Second.  "Whether  the  will  vested 
in  Peter  Paulson  an  absolute  title  to  the  gift  at  the  death  of 
the  testatrix.  Third.  Whether  the  testatrix  gave,  or  intended 
to  give,  the  Peter  Paulson  bequest  over  to  the  Home  and  For- 
eign Missions  of  the  United  Norwegian  Lutheran  Church  of 
America.  Fourth.  Whether  the  conditions  annexed  to  the  be- 
quest  to  Peter  Paulson  are  valid. 

After  a  careful  examination  of  the  record  we  are  convinced 
that  the  findings  of  fact  are  fully  supported  by  the  evidence, 
and  therefore  shall  spend  no  time  upon  this  branch  of  the 
case.  We  are  unable  to  agree  with  counsel  for  appellant  that 
the  will  vested  absolute  title  to  the  $1,500  legacy  in  Peter 
Paulson.  The  first  and  most  important  question  for  deter- 
mination is,  What  was  the  intention  of  the  testatrix  f  and  we 
think  it  clear  from  the  terms  of  the  will  that  it  was  her  in- 
tention that  the  legacy  should  pass  subject  to  the  conditions 
specified.  The  provision  that,  if  Peter  Paulson  should  not 
in  good  faith  try  to  comply  with  the  terms  imposed  upon 
him,  then  and  in  such  case  the  bequest  should  go  over  to  the 
society  named  in  the  will,  to  be  paid  by  the  executrix  in 
fifteen  equal  annual  payments,  commencing  five  years  after 
the  death  of  the  testatrix,  makes  manifest  her  intention  that 
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the  legacy  was  upon  condition  attached  to  such  gift,  as  found 
by  the  court  below,  and  that  the  control  and  management  of 
the  legacy  should  remain  with  the  executrix  until  the  condi- 
tion should  be  performed,  or,  in  case  of  Peter's  death  during 
the  fifteen  years,  the  unpaid  portion  of  such  bequest  should 
go  to  his  children,  share  and  share  alike.  It  is  true  that  leg- 
acies payable  at  a  future  time  certain  and  not  subject  to  con- 
dition precedent  are  vested,  while,  on  the  other  hand,  legacies 
made  payable  on  conditions  which  may  never  happen  and 
placed  in  the  possession  and  under  the  control  of  a  trustee 
and  subject  to  condition  precedent  are  contingent.  Scott  v. 
West,  63  Wis.  529,  566,  24  N.  W.  161,  25  N.  W.  18.  And, 
when  a  future  time  for  the  payment  of  a  legacy  is  defined  by 
the  will,  the  legacy  may  be  vested  or  contingent  as  may  ap- 
pear to  have  been  the  intention  of  the  testator  upon  a  proper 
construction  of  the  will.  Stark  v.  Conde,  100  Wis.  633,  76 
N.  W.  600,  and  cases  cited.  But  in  all  cases  the  intention 
of  the  testator  as  expressed  in  the  will  must  govern.  And 
it  is  quite  clear  in  the  case  before  us  that  the  testarix  in- 
tended the  conditions  should  attach  to  the  gift  and  defeat  it 
upon  failure  on  the  part  of  the  legatee  to  perform.  For  the 
purpose  of  enabling  the  executrix  to  carry  out  the  trust  in 
accordance  with  the  terms  of  the  will,  the  testatrix  manifestly 
intended  that  possession  and  control  of  the  bequest  to  Peter 
Paulson  should  remain  in  the  executrix  during  the  period  nec- 
essary for  the  execution  of  the  trust  Scott  v.  West,  supra. 
The  gift  over  to  the  Home  and  Foreign  Missions  of  the 
United  Norwegian  Lutheran  Church  of  America,  in  case  of 
failure  of  performance  of  conditions  by  Peter  Paulson,  is 
definite  and  certain,  and  the  intention  of  the  testatrix  clearly 
was  that  the  gift  over  to  this  society  was  intended,  although 
another  name  was  inadvertently  inserted  in  the  will.  Ex- 
trinsic evidence  was  admissible  to  explain  the  ambiguity. 
Webster  v.  Morris,  66  Wis.  379,  28  N.  W.  353 ;  Sherwood  v. 
Sherwood,  45  Wis.  357.    It  is  considered  that  the  court  below 
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was  right  in  determining  that  the  testatrix  intended  to  make, 
and  did  make,  the  bequest  to  Peter  Paulson  upon  the  con- 
dition named  in  the  will. 

3.  The  main  contention  on  the  part  of  the  appellant,  and 
the  one  upon  which  he  seems  to  rely  for  reversal,  is  to  the 
effect  that  the  condition  attached  to  the  bequest  to  Peter  Paul- 
son requiring  him  to  "attend  the  regular  meetings  of  worship 
of  the  Emanuel  Church  near  the  village  of  Cashton  when  not 
sick  in  bed  or  prevented  by  accident  or  other  unavoidable 
occurrence,"  is  void  for  the  reasons  (1)  that  it  infringes  art 
I,  sec.  18,  Const ;  (2)  that  it  is  void  for  uncertainty  and  in- 
definiteness. 

Under  the  first  head  it  is  insisted  that  the  condition  re- 
ferred to  is  repugnant  to  the  constitutional  provision  that 
"the  right  of  every  man  to  worship  Almighty  God  according 
to  the  dictates  of  his  own  conscience  shall  never  be  infringed, 
nor  shall  any  man  be  compelled  to  attend,  erect,  or  support 
any  place  of  worship  or  to  maintain  any  ministry  against  his 
consent,  nor  shall  any  control  of  or  interference  with  the 
right  of  conscience  be  permitted.  .  .  ."  It  is  not  easy  to 
see  how  the  conditions  attached  to  the  will  in  any  manner 
infringe  this  constitutional  provision.  Hie  condition  in  ques- 
tion is  neither  against  public  policy  nor  contrary  to  law,  nor 
can  it  be  said  that  it  interferes  with  the  right  of  the  legatee 
to  worship  God  according  to  the  dictates  of  his  own  con- 
science. The  testatrix  had  the  right  to  dispose  of  her  prop- 
erty in  such  lawful  manner  as  she  saw  fit,  and  make  such 
person  as  she  desired  the  object  of  her  bounty,  and  in  so  doing 
attach  to  the  bequest  any  lawful  condition.  She  attached  to 
the  bequest  in  question  a  condition  that  the  legatee  attend  the 
regular  meetings  of  her  church  and  the  church  to  which  he 
also  belonged,  so  far  as  the  evidence  shows.  We  are  unable 
to  see  that  this  condition  contained  anything  against  public 
policy  or  was  unlawful.  The  testatrix  has  the  right  to  so  dis- 
pose of  her  property,  and  the  legatee  might  accept  ornKJect 
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the  gift  voluntarily,  without  restriction  upon  his  will  or  coer- 
cion of  his  conscience.  In  Barry  v.  Order  of  C.  K.  119  Wis. 
362,  96  N.  W.  797,  where  the  articles  of  incorporation  and 
the  constitution  of  a  benefit  society  organized  for  the  sole 
benefit  of  the  members  of  the  Roman  Catholic  Church  pro- 
vided that  none  but  practical  Catholics  could  be  admitted, 
and  must  remain  such  in  order  to  participate  in  the  benefits, 
the  applicant,  having  agreed  that  upon  failure  to  conform 
strictly  to  the  constitution  he  should  forfeit  all  right  of  mem- 
bership and  benefits,  afterwards  failed  to  comply  with  the 
conditions,  and  was  excommunicated  and  ceased  to  be  a 
Catholic,  and  it  was  held  that  all  liability  on  a  benefit  certifi- 
cate ceased,  and  that  the  provisions  mentioned  were  not  con- 
trary to  public  policy,  and  did  not  interfere  with  any  rights  of 
conscience  and  imposed  no  religious  test  within  the  meaning 
of  the  constitution.  The  cases  appear  to  be  quite  uniform  on 
the  subject,  and  hold  that  such  provisions  are  not  unlawful  or 
against  public  policy,  or  any  infringement  of  the  constitu- 
tional provisions  referred  to.  In  Magee  v.  O'Neill,  19  S.  C. 
170,  45  Am.  Rep.  765,  where  the  bequest  was  on  condition 
that  the  beneficiary  be  educated  in  the  Roman  Catholic  faith, 
the  court  said : 

"The  power  of  disposition  is  general.  The  power  to  give 
includes  the  right  to  withhold  or  to  fix  the  terms  of  gift,  no 
matter  how  whimsical  or  capricious  they  may  be,  only  pro- 
vided they  do  not  in  any  way  violate  the  law.  Mr.  Magee, 
in  his  lifetime,  could  have  given  money  to  educate  his  grand- 
daughter at  a  particular  school,  or  he  could  have  withheld  it 
at  his  pleasure.  Suppose  he  had  entered  into  a  covenant  with 
Elizabeth  or  her  mother  that,  if  she  was  educated  at  a  par- 
ticular school  named  and  under  certain  religious  influences, 
he  would,  upon  her  attaining  twenty-one  years,  pay  to  her 
$5,000.  We  suppose  that,  if  she  were  not  so  educated,  she 
could  not  go  into  the  court  and  recover  the  money.  Suppose, 
further,  that  before  the  time  for  payment  arrived  John  Magee 
had  died;  would  that  strengthen  her  claim  to  recover  the 
money  against  his  personal  representatives  ?    We  are  unable 
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to  see  any  material  difference  in  regard  to  the  necessity  of 
complying  with  the  terms  imposed  between  this  supposed  case 
and  that  of  a  voluntary  gift  by  will." 

The  provisions  in  Girard's  Will  (VidaL  v.  Girwrd's  Ex'rs, 
2  How.  127),  excluding  all  ecclesiastics,  missionaries,  and 
ministers,  of  any  sort,  from  holding  or  exercising  any  station 
or  duty  in  the  college,  or  visiting  it,  or  the  limitation  of  the 
instructions  to  be  given  to  the  scholars  to  pure  morality,  gen- 
eral benevolence,  sobriety,  and  industry,  were  not  bo  deroga- 
tory and  hostile  to  the  Christian  religion  as  to  render  the  de- 
vise void ;  and  in  Bamum  v.  Baltimore,  62  Md.  275,  the  court 
held  that  a  devise  on  condition  that  the  devisee  withdraw 
from  the  priesthood  of  the  church,  or  from  any  society  con- 
nected therewith,  was  not  unlawful.  In  In  re  Knox  (1889) 
23  L.  K.  (Ir.)  542,  it  was  held  that  a  gift  to  a  son  on  condi- 
tion that  he  should  marry  a  Protestant  wife,  the  daughter  of 
Protestant  parents,  who  have  always  been  Protestants,  was 
held  to  be  valid.  But  it  is  unnecessary  to  pursue  further  the 
authorities  upon  this  subject  We  think  it  is  well  established 
that  the  condition  is  not  contrary  to  public  policy  and  does 
not  infringe  the  constitutional  provision.  Barry  v.  Order  of 
G.  K.  119  Wis.  362,  96  N.  W.  797;  Vidal  v.  Girard's  Ex'rs, 
supra;  Barrmm  v.  Baltimore,  supra;  Dickson's  Trust,  1  Sim. 
•s.  s.  37 ;  Spencer  v.  See,  5  Eedf.  442 ;  In  re  Knox,  supra; 
Mazurkiewicz  v.  St  Adelburtus  Aid  Soc.  127  Mich.  145,  86 
K  W.  543;  Framia  v.  Bohemian  B.  0.  G.  U.  164  Mo.  304, 
63  S.  W.  1100. 

Nor  do  we  think  the  contention  that  the  condition  is  void 
for  uncertainty  and  indefiniteness  tenable.  It  is  said  there 
is  nothing  to  indicate  when  the  attendance  at  church  is  to 
commence,  nor  how  long  it  is  to  continue,  nor  who  is  to  judge 
whether  Peter  Paulson  has  attended  the  "regular  meetings" 
of  the  church  named,  and,  if  he  has  not  attended,  who  is  to  be 
the  judge  whether  or  not  he  was  "sick  in  bed."  But  we  think 
all  of  these  questions  are  properly  for  the  determination  of 
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the  court  in  case  judicial  determination  should  be  necessary. 
It  does  not  seem  that  they  are  incapable  of  judicial  determi- 
nation, or  that  the  conditions  are  so  uncertain  and  indefinite 
that  a  court  could  not  determine  whether  they  had  been  per- 
formed.    The  church  is  designated.     The  regular  meetings 
required  to  be  attended  are  specified.    And,  while  the  period 
of  time  of  attendance  is  not  stated,  we  think  it  a  proper  mat- 
ter of  judicial  determination  under  all  the  terms  of  the  will. 
It  is  reasonable  to  suppose,  in  view  of  the  fact  that  the  will 
provides  fifteen  annual  payments,  that  the  conditions  upon 
which  these  payments  are  based  should  be  performed  during 
that  period  of  time  at  least.    It  was  also  suggested  at  the  bar 
that  the  proviso  for  paying  the  whole  amount  over  to  the  so- 
ciety in  case  of  default  on  Peter  Paulson's  part  was  indefi- 
nite, since  the  whole  amount  could  not  be  paid  if  a  portion 
had  been  paid  to  Peter  in  annual  instalments  before  default 
We  think  the  will  must  be  construed  to  mean  that  such  por- 
tion as  remained  unpaid  at  time  of  default  should  be  paid 
over  to  the  society,  and  that  the  performance  of  the  condi- 
tions should  be  continued  during  the  fifteen  years  designated 
for  the  payment  of  the  legacy.    In  construing  this  clause,  as 
in  all  other  questions  of  construction,  the  intention  of  the  tes- 
tatrix must  be  sought  for,  and  it  is  very  obvious  that  the  in- 
ducement for  the  bequest  to  Peter  was  that  he  be  and  con- 
tinue to  be  a  practical  member  of  her  church  and  a  regular 
attendant,  not  for  a  limited  time,  but  continually,  at  least  for 
the  period  covered  by  the  annual  payments ;  and  it  is  not  rea- 
sonable to  suppose  that  she  intended  that  payments  should 
continue  in  default  of  the  performance  of  the  conditions,  the 
main  object  of  the  gift  obviously  being  that  he  continue  such 
attendance.     Moreover,  the  plain  meaning  of  the  language 
that  he  attend  the  regular  meetings  without  limitation  as  to 
time  must  be  held  to  mean,  under  the  circumstances  of  the 
case,  to  require  such  attendance  during  the  period  desig- 
nated for  the  payment  of  the  bequest    We  think,  therefore, 
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that  it  was  the  intention  of  the  testatrix  that  Peter  should 
continue  to  perform  the  conditions  of  the  will  during  the  pe- 
riod of  fifteen  years  while  the  bequest  was  being  paid  to  him, 
and  that,  if  during  said  time  he  should  fail  to  do  so,  the  re- 
maining portion  of  the  $1,500  should  be  paid  over  to  the  so- 
ciety named  in  the  will  in  the  manner  designated,  and,  if 
Peter  should  die  before  the  expiration  of  fifteen  years,  the 
remainder  should  be  paid  to  his  children,  share  and  share 
alike.  We  are  therefore  of  the  opinion  that  the  judgment  be- 
low should  be  affirmed. 
By  the  Court. — Judgment  affirmed. 


La  Obossb  Plow  Compact,  Respondent,  vs.  Helgeson. 

Appellant 

February  88— March  20, 1906. 

Bale  of  articlee  known  to  the  trade:  Implied  warranty:  Bxpreu  war- 
ranty: Evidence. 

1.  Where  one  contracts  for  a  known  specified  and  described  arti- 

cle—as a  Northwestern  cream  separator— which  Is  a  known 
article  of  manufacture  In  the  trade,  and  receives  that  article, 
there  Is  no  Implied  warranty  of  fitness  for  any  purpose,  and,  If 
the  purchaser  obtains  no  express  warranty,  he  assumes  the  risk 
of  fitness. 

2.  Where  an  express  warranty  of  workmanship  and  material  Is 

given,  It  excludes  an  Implied  warranty  of  fitness,  and  hence 
testimony  offered  tending  to  show  unfitness  la  properly  rejected. 

Appeal  from  a  judgment  of  the  circuit  court  for  Vernon 
county:  J.  J.  Fruit,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  C.  J.  Smith  and 
0.  W.  Graves,  and  oral  argument  by  Mr.  Ormes. 

For  the  respondent  there  was  a  brief  by  McCotmeU  & 
Schweizer,  and  oral  argument  by  Mr.  Schweizer. 
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Winsxqw,  J.  This  is  an  action  to  recover  the  purchase 
price  of  ten  cream  separators  sold  and  delivered  by  the  plaint- 
iff corporation  to  the  defendant  under  a  written  contract 
which  warranted  them  to  be  of  good  material  and  workman- 
ship, and  further  provided  that: 

"No  implement  returned  under  warranty  will  be  credited 
in  account,  but  will  be  made  good  and  returned  or  other  im- 
plement sent  in  its  place  as  you  [the  purchaser]  may  select" 

The  separators  so  contracted  for  and  delivered  were  not 
manufactured  by  the  plaintiff,  but  by  another  manufacturing 
firm,  and  were  called  ''Northwestern  Cream  Separator." 
The  defendant  admitted  the  sale  and  delivery,  and  pleaded 
by  way  of  counterclaim  that  the  separators  were  warranted  to 
be  fit  and  proper  machines  for  separating  cream  from  milk, 
and  that  they  were  not  fit  and  proper  for  that  purpose  and 
would  not  perform  the  work  they  were  warranted  to  do,  and 
that  the  defendant  was  damaged  thereby  to  an  amount  ex- 
ceeding the  purchase  price.  At  the  close  of  the  evidence  a 
verdict  for  the  plaintiff  for  the  purchase  price  of  the  ma- 
chines was  directed,  and  the  defendant  appeals* 

It  seems  to  us  very  dear  that  the  verdict  was  rightly  di- 
rected, for  at  least  two  reasons. 

1.  The  cream  separators  ordered  and  sold  were  the  "North- 
western Cream  Separators,"  which  were  known  articles  of 
manufacture  in  the  trade.  The  defendant  received  exactly 
the  articles  which  he  contracted  for.  The  rule  is  that  when 
a  person  contracts  for  a  known  specified  and  described  ar- 
ticle, and  receives  that  article,  there  is  no  implied  warranty  of 
fitness  for  any  purpose.  If  the  purchaser  obtains  no  express 
warranty,  he  assumes  the  risk  of  fitness.  Milwaukee  B.  Co. 
v.  Duncan,  87  Wis.  120,  58  N.  W,  232. 

2.  There  was  an  express  warranty  of  workmanship  and 
material  given,  and  this  excludes  an  implied  warranty  of  fit- 
ness, so  the  testimony  which  was  offered  tending  to  show  that 
certain  of  the  machines  did  not  satisfactorily  separate  cream 
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£rom  milk  was  properly  rejected.    J.  I.  Case  P.  Works  v. 
Wiles  &  Scott  Co.  90  Wis.  590,  63  N.  W.  1013. 
By  the  Court. — Judgment  affirmed. 


Bekxedax,  Receiver,  Respondent,  vs.  Johnson,  Appellant 

February  28— March  20,  1906. 

Chattel  mortgages:  Foreclosure:  Regulation:  Statutes:  Pleading: 
Demurrer:  Defenses:  Receivers:  Property  In  custodia  legis: 
Report  of  sale:  Retroactive  laws:  Constitutional  law. 

1.  Under  sec  2316a,'  Stats.  1898  (providing  that  property  taken  un- 

der a  chattel  mortgage  shall  not  be  sold  within  five  days  after 
the  taking  without  the  mortgagor's  consent;  that  any  person 
aggrieved  by  a  violation  thereof  may  recover  of  the  violator 
actual  damages  and  $25  in  addition  as  liquidated  damages;  and 
that  in  case  of  any  such  property  being  sold  at  private  sale 
without  public  notice,  or  sold  within  the  five-day  period  with- 
out the  mortgagee's  consent,  the  mortgage  indebtedness  shall 
be  deemed  paid  and  the  mortgage  canceled),  an  answer  in  an 
action  on  a  promissory  note  secured  by  a  chattel  mortgage,  al- 
leging a  sale  of  the  mortgaged  property  without  public  notice, 
states  a  good  defense. 

2.  While  sec.  2316a,  Stats.  1898,  does  not  prohibit  a  sale  without 

public  notice,  and  while  it  is  competent  for  the  mortgagor  to 
waive  the  statutory  privilege  of  such  notice,  where  the  pleading 
alleging  the  invalidity  of  the  sale  for  lack  of  such  notice  does 
not  show  any  such  waiver,  none  can  be  presumed  to  support  a 
demurrer  thereto. 

8.  Under  sec.  2316a,  Stats.  1898,  the  clause  as  to  selling  without 
notice  is  not  limited  to  sales  within  the  five-day  period,  but 
applies  also  to  sales  "at  private  sale  without  public  notice." 

4.  Courts,  as  well  as  Individuals,  in  the  mere  administration  of  con- 
tract obligations  in  a  representative  capacity  are  bound  by  the 
law  in  respect  thereto  the  same  as  the  original  possessor  of  the 
property  affected  thereby,  and  hence  the  fact  that  chattel-mort- 
gaged property  was  in  custodia  legis  at  the  time  of  making  a 
sale  without  the  public  notice  required  by  sec  2316a,  Stats. 
1898,  does  not  relieve  the  sale  of  the  consequences  imposed  by 
that  section. 
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5.  Ch.  122,  Laws  of  1903  (requiring  the  filing  of  a  report  of  a  sale 

of  chattel-mortgaged  property).  Is  not  a  mere  remedial  statute, 
hut  It  Is  designed  that  Its  features  shall  he  regarded  as  Incor- 
porated Into  future  mortgage  contracts. 

6.  Ch.  122,  Laws  of  1903,  does  not  apply  to  mortgages  In  force  he- 

fore  It  took  effect,  otherwise  It  would  fall  within  the  prohibi- 
tion against  legislation  Impairing  the  obligation  of  contracts. 

7.  Under  sec  2316a,  Stats.  1898,  the  clause  as  to  liquidated  damages 

relates  to  the  flve-day  period  only,  and  does  not  coyer  sales 
made  without  public  notice  more  than  five  days  after  the  taking 
possession  of  the  mortgaged  property. 

Appeax  from  a  judgment  of  the  circuit  court  for  Vernon 
county:  J.  J.  Fbuit,  Circuit  Judge.     Reversed. 

The  complaint  was  in  form  to  recover  on  a  promissory  note 
held  by  a  receiver  of  a  private  bank. 

Defendant,  for  a  first  defense,  pleaded  that  a  chattel  mort- 
gage, given  to  secure  the  note,  came  therewith  to  the  possession 
of  the  receiver;  that  thereunder  he  took  the  property  de- 
scribed therein  January  1,  1903,  and  in  April,  1904,  sold  the 
same  without  public  notice,  whereby,  under  sec  2316a,  Stats. 
1898,  both  the  note  and  mortgage  became  extinguished. 

For  a  further  defense  the  same  facts  were  pleaded  and 
others  in  addition  to  the  effect  that  plaintiff,  who  conducted 
the  sale,  failed  to  file  in  the  clerk's  office,  where  the  mortgage 
was  filed,  an  affidavit  setting  forth  the  date  of  sale,  descrip- 
tion of  the  property  sold,  sum  claimed  to  be  due  on  the  debt 
secured  by  the  mortgage,  amount  realized  by  the  sale,  a  state- 
ment in  detail  of  the  expenses  of  sale,  including  the  cost  of 
taking  and  keeping  the  property  pending  the  sale,  and  attach- 
ing thereto  a  copy  of  any  notice  of  sale  given,  whereby,  un- 
der ch.  122,  Laws  of  1903,  the  note  and  mortgage  became  ex- 
tinguished. 

For  a  counterclaim  the  same  facts  were  pleaded  with  a 
conclusion  that  by  reason  thereof,  under  the  statute,  there  ac- 
crued to  defendant  a  claim  for  $25  as  liquidated  damages. 

Plaintiff  demurred  generally  to  the  answer,  for  insuffi- 
Vou  127—40 
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ciency,  and  to  the  counterclaim  on  the  same  ground,  and  the 
demurrer  was  sustained. 

The  cause  was  submitted  on  the  brief  of  C.  J.  Smith  for 
the  appellant,  and  on  that  of  G.  W.  droves  for  the  respondent 

Mabshjxl,  7.  Sec.  2316a,  Stats.  1898,  provides  that 
properly  taken  under  a  chattel  mortgage  shall  not  be  sold 
within  five  days  after  the  taking  without  the  mortgagor's  con- 
sent; that  any  person  aggrieved  by  a  violation  thereof  may 
recover  of  the  violator  actual  damages  and  $25  in  addition 
as  liquidated  damages,  and  that  in  case  of  any  such  property 
being  sold  at  private  sale  without  public  notice,  or  sold  within 
the  five-day  period  without  the  mortgagor's  consent,  the  mort- 
gage indebtedness  shall  be  deemed  paid  and  the  mortgage 
canceled.  It  will  thus  be  seen  that  the  answer  contained  a 
good  defense,  in  that  it  alleged  a  sale  of  mortgaged  property 
without  public  notice.  True,  as  counsel  for  respondent  con- 
tends, the  statute  does  not  prohibit  such  a  sale :  therefore,  a 
sale  of  that  character  may  be  made  without  affecting  the  in- 
debtedness not  paid  by  the  proceeds,  if  the  mortgage  pro- 
vides, in  terms,  for  a  sale  with  or  without  notice.  Vreehmd 
v.  Waddctt,  98  Wis.  107,  67  K  W.  61.  That  is  because  it 
is  competent  for  the  mortgagor,  in  the  mortgage,  to  waive 
the  statutory  privilege ;  which  is  regarded  as  done  by  in- 
cluding in  the  mortgage,  expressly,  power  to  sell  with  or  wUk- 
ovi  notice.  The  difficulty  with  respondent's  position  is  that 
the  pleadings  do  not  show  any  such  waiver.  ISTone  can  be 
presumed  in  favor  of  the  demurrer.  As  the  answer  stands 
it  satisfies  every  essential  of  a  defense  to  the  plaintiff's  cause 
of  action  under  the  statute,  unless  other  points  made  by  coun- 
sel for  respondent  are  controlling. 

It  is  said  that  the  clause  as  to  selling  without  notice  only 
applies  to  sales  within  the  five-day  period.  It  plainly  indi- 
cates otherwise.  There  was  no  reason  for  regulating  sales 
absolutely  prohibited.    So  it  was  said,  in  case  of  any  sale  "at 
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private  sale  without  public  notice"  or  sale  "within  the  period 
herein  limited/9  etc.,  the  mortgage  indebtedness  and  the  mort- 
gage shall  be  deemed  extinguished  The  Latter  clause  relates 
unmistakably  to  the  prohibitive  clause  and  the  former  to  oc- 
currences after  the  five-day  period. 

The  further  point  is  made  that  since  the  property  at  the 
time  of  the  sale  was  in  custodia  legi$  the  court  would  not  be 
bound  by  the  statute  as  to  the  manner  of  making  sale  there- 
of, and  therefore  its  receiver  was  not  The  authorities  to 
which  counsel  refers  us  on  that  do  not  support  the  proposition. 
On  principle,  a  court,  superseding  a  person  as  to  his  contract 
rights,  takes  the  same  with  their  incidents.  The  court,  as 
well  as  individuals,  in  the  mere  administration  of  contract 
obligations  in  a  representative  capacity,  is  bound  by  the  law 
in  respect  thereto  the  same  as  was  the  original  possessor.  That 
is  well  illustrated  by  the  holding  that  the  appointment  of  a 
receiver  does  not  affect  the  running  of  the  statute  of  limita- 
tions as  to  matters  devolving  upon  him  by  the  appointment 
Fincke  v.  Fvrike,  25  Hun,  616;  Whitley  v.  Lowe,  2  De  G. 
&  J.  704. 

The  defense  under  ch.  122,  Laws  of  1908,  must  fail  be- 
cause the  law  was  not  in  force  when  the  mortgage  was  given. 
It  is  not  a  mere  remedial  statute.  It  was  designed  that  its 
features  should  be  regarded  as  incorporated  into  mortgage 
contracts.  If  it  was  read  as  having  a  retroactive  effect,  ap- 
plying to  mortgages  antedating  its  enactment,  it  would  fall 
within  the  prohibition  against  legislation  impairing  the  ob- 
ligation of  contracts.  J2<m  Claire  Nat.  Batik  v.  Maeavley, 
101  Wis.  304,  77  M".  W.  176;  Peninsular  L.  &  C.  Works  v. 
Union  O.  &  P.  Co.  100  Wis.  488,  76  N.  W.  359. 

What  has  been  said  sustains  the  demurrer  to  the  counter- 
claim, as  regards  die  law  of  1903.  There  is  no  clear  indica- 
tion whether  the  pleader  had  that  in  mind  or  see.  2316a  of 
the  Statutes.  Possibly  either  was  regarded  as  sufficient  The 
clause  as  to  liquidated  damages  in  the  statute  relates  to  the 
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five-day  period  only,  not  to  the  clause  as  to  sale  after  the  ex- 
piration thereof. 

The  result  is  that  the  demurrer  to  the  counterclaim  was 
properly  sustained,  but  the  answer  otherwise  contained  a 
good  defense  under  sec.  2316a,  and  therefore  the  general  de- 
murrer to  the  answer  should  have  been  overruled. 

By  the  Court. — The  order  appealed  from,  so  far  as  it  sus- 
tains the  general  demurrer  to  the  answer  for  insufficiency,  is 
reversed,  and  the  cause  is  remanded  with  directions  to  over- 
rule such  general  demurrer  and  to  proceed  further  according 
to  law. 


Gates,  Respondent,  vs.  Paul,  Appellant 

March  1— March  20, 1906. 

Judgments:  Interlocutory  judgments:  Conclusiveness:  Findings  of 
referee:  Appeal:  Partnership:  Accounting. 

1.  Under  sec.  2883,  Stats.  1S98   (providing  that  an  interlocutory 

Judgment  may  be  made  disposing  of  all  Issues  covered  by  the 
findings  or  decision  and  reserving  further  questions  until  the 
report,  verdict,  or  subsequent  findings),  an  Interlocutory  Judg- 
ment substantially  settling  all  the  rights  of  the  parties  except 
those  expressly  reserved  for  further  decision,  having  been  af- 
firmed by  the  supreme  court  with  certain  modifications,  is  con- 
clusive, except  as  to  those  matters  reserved. 

2.  In  an  action  for  the  dissolution  of  a  partnership  and  an  account- 

ing, an  Interlocutory  Judgment  was  entered  reserving  certain 
matters  for  further  decision.  Thereafter  the  matters  reserved 
were  tried  by  a  referee  and  the  findings  of  the  referee  are  held 
supported  by  a  preponderance  of  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  Chas.  M.  Webb,  Judge.    Modified  and  affirmed. 

This  is  an  appeal  from  final  judgment  entered  in  the  same 
case  considered  by  this  court  in  117  Wis.  170,  94  N".  W.  55. 
Upon  remittitur  from  this  court  the  reference  was  taken  up 
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and  a  large  amount  of  evidence  introduced,  including  evi- 
dence tending  to  prove  that  misrepresentations  were  made  by 
plaintiff  to  defendant  as  an  inducement  to  purchase  the 
schedule  A  lands,  whereby  he  was  induced  to  believe  their 
value  to  have  been  much  greater  than  it  was  and  to  pay  for 
five  sixths  thereof  $57,200,  while,  in  fact,  their  value  was 
much  less,  also  tending  to  prove  that  no  title  was  conveyed  to 
defendant  by  plaintiff's  deed  of  the  D  lands;  that  defendant 
supposed  he  was  receiving  a  warranty  deed  while,  in  fact, 
the  instrument  only  contained  a  warranty  against  acts  of  the 
plaintiff.     At  the  close  of  the  testimony  the  referee  made 
findings  that  defendant  had  expended  for  taxes  upon  the  A 
lands  $2,212.10  (changed  by  the  court  to  $3,212.10) ;  also 
had  necessarily  expended  in  addition  on  account  of  said  lands 
$1,231.88  (changed  by  the  court  to  $653)  ;  that  plaintiff  was 
entitled  to  no  credits  by  reason  of  earnings  or  profits  derived 
from  the  lands;  that  the  transaction  of  organizing  the  corpo- 
ration, East  Coast  Lumber  Company,  had  between  the  de- 
fendant, Withee,  and  Gile,  to  whom  the  defendant  had  con- 
veyed certain  shares  of  various  tracts  of  land  in  Florida  and 
Georgia,  consisted  in  a  transfer  of  those  lands  to  the  corpora- 
tion and  the  payment  at  the  time  of  incorporating  of  certain 
sums  of  mbney  and  the  issue  of  stock  to  each  upon  the  basis 
of  $1,489  of  stock  at  par  value  for  each  $1  contributed  by  each 
of  the  incorporators  either  toward  the  acquirement  of  those 
lands  or  to  the  treasury  of  the  corporation  at  the  time  of  in- 
corporating; that  the  amount  paid  by  Pwvl  and  his  associates 
in  the  purchase  of  the  A  lands  was  $57,200,  and  that,  there- 
fore, there  had  been  issued  stock  on  account  of  the  five  sixths 
of  the  A  lands  owned  by  Paul  and  his  associates,  and  trans- 
ferred to  the  corporation  stock  in  proportion  aforesaid,  and 
that,  at  the  same  rate,  the  one  sixth  thereof,  which  belonged 
to  the  plaintiff,  represented  a  value  of  $11,440,  so  that  he 
held  that  148.9  per  cent,  of  this,  or  $17,043.16,  was  the 
amount  of  stock  issued  upon  account  of  the  one  sixth  of  those 
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lands  belonging  to  the  plaintiff;  that  plaintiff's  one  sbrth  of 
the  D  lands  had  in  no  manner  been  transferred  to  the  corpo- 
ration, and  no  stock  had  been  issued  on  account  thereof.  Both 
parties  alleged  exceptions  to  those  findings  and  report  of  the 
referee,  and  the  defendant  moved  for  leave  to  amend  his  an- 
swer so  as  to  allege  (1)  that  he  had  been  defrauded  by  misrep- 
resentations of  Gales  as  to  the  quality  and  value  of  the  A  lands 
to  the  extent  of  $30,000;  (2)  that  he  had  failed  to  receive  a 
warranty  deed  or  any  title  of  the  D  lands  and  had  lost  the 
entire  consideration  of  $7,200  paid  therefor.  The  court  de- 
nied the  motion  to  amend  and  overruled  all  of  defendant's  ex- 
ceptions, except  as  to  the  amount  of  taxes  paid  on  the  A  lands, 
as  to  which  no  dispute  is  here  made,  and  sustained  plaintiff's 
exceptions  and  amended  the  findings  as  by  him  requested: 
(1)  with  reference  to  the  expenses  incurred,  as  above  stated, 
and  as  to  which  no  question  is  raised,  and  made  findings  that 
neither  the  D,  E,  F,  nor  G  lands  were  ever  transferred  to  the 
corporation ;  that  all  of  its  5,000  shares  of  stock  had  been 
issued;  that  3,402.30  shares  were  issued  for  the  various  par- 
cels of  land  transferred  to  it  at  agreed  prices ;  289  shares  for 
money  paid  to  the  said  corporation,  and  that  the  remaining 
1,248.70  shares  of  stock  were  issued  without  consideration, 
and  that  one  sixth  of  the  lands  described  in  Exhibit  A  an 
represented  in  said  corporation  by  2535/37515  of  its  stock, 
namely,  337.85  shares  thereof,  and  accordingly  judgment 
was  entered  that  plaintiff  pay  into  court  for  the  defendant 
the  $2,280,  as  adjudged  by  this  court  on  the  former  appeal, 
and  $553.33  as  one  sixth  of  the  taies  paid,  together  with  in- 
terest on  both  said  sums  from  April  16,  1895,  and  also  the 
sum  of  $108.83,  being  one  sixth  of  the  other  expenses  in- 
curred  by  defendant,  with  interest  from  the  commencement  of 
the  suit,  and  that,  upon  such  payment  less  taxed  costs,  de- 
fendant execute  to  plaintiff  conveyance  of  an  undivided  one- 
sixth  of  the  D  lands  and  procure  to  be  transferred  to  him  on 
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the  books  of  the  corporation  337.85  duties  of  ite  stock.  From 
this  judgment  the  defendant  appeals. 

Q.  M.  Woodward  and  E.  C*  Higbee,  attorneys,  and  0.  D. 
Rinehart,  of  counsel,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  George  H.  Gordon, 
attorney,  and  Winkler,  Flanders,  Smith,  Bottum  &  Faw- 
sett,  of  counsel,  and  oral  argument  by  Mr.  Gordon  and  Mr. 
F.  0.  Winkler. 

Dodge,  J.  The  interlocutory  judgment  in  this  ease  Grab* 
stantially  settled  all  the  rights  of  the  parties  except  those  ex- 
pressly reserved  for  further  decision,  in  this  respect  accord- 
ing with  the  provisions  of  sec  2883,  Stats.  1898,  providing 
that  an  interlocutory  judgment  may  be  made  disposing  of  all 
issues  covered  by  the  finding  or  decision  and  reserving  fur- 
ther questions  until  the  report,  verdict,  or  subsequent  find* 
ing.  That  judgment  having  been  affirmed  by  this  court  with 
certain  modifications  is  conclusive,  except  as  to  the  matters 
reserved.  It  decided  that  defendant  held  one  sixth  of  the  A 
and  D  lands  in  trust  for  the  plaintiff;  that  the  plaintiff  is 
chargeable  with  certain  specific  amounts  and  with  the  taxes 
paid  by  the  defendant  on  account  of  such  one-sixth  interest 
and  any  other  necessary  expenses  paid  by  the  defendant  on 
account  thereof,  less  any  inoome  derived  therefrom;  and  that 
the  plaintiff  is  entitled  to  receive  from  the  defendant  such 
proportion  of  the  shares  of  the  East  Coast  Lumber  Company 
as  are  fairly  and  equitably  represented  by  plaintiff's  one-sixth 
interest  in  the  lands  described  in  Exhibit  A,  also  by  his  one- 
sixth  interest  in  the  lands  described  in  Exhibit  D,  if  the  same 
shall  be  found  to  have  been  conveyed  to  that  corporation. 
There  were,  therefore,  left  open  for  future  consideration  the 
questions  of  the  amount  of  taxes  and  other  expenses  paid  by 
the  defendant,  conveyance  of  the  plaintiff's  one-sixth  interest 
in  the  D  lands  to  the  corporation,  and  the  amount  of  capital 
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stock  issued  by  the  corporation  by  reason  of  the  receipt  by  it 
of  the  plaintiff's  interest  in  the  lands.  This  last  question  be- 
came confined  to  the  one-sixth  interest  in  the  A  lands  upon  its 
appearing,  as  it  does  without  dispute,  that  the  one-sixth  in- 
terest in  the  D  lands  has  never  been  conveyed  away  by  de- 
fendant, and  can  be  reconveyed  to  plaintiff.  The  application 
to  amend  the  answer  by  setting  up:  (1)  the  failure  of  title 
to  the  D  lands;  and  (2)  misrepresentation  as  to  the  quality 
of  the  A  lands,  was  properly  denied,  for  the  reason  that  no 
such  amendments  were  necessary.  Such  questions,  if  they 
bore  in  any  way  upon  the  equitable  rights  of  the  plaintiff  to 
receive  any  sums  from  the  defendant,  were  open  under  the 
pleadings  as  they  already  existed,  and  evidence  was  admissible 
upon  them  just  as  it  was  admissible  upon  the  question  of 
plaintiff's  misrepresentation  as  to  the  amount  paid  for  the  D 
lands  upon  which  this  court  passed  in  correction  and  modi- 
fication of  the  trial  court's  interlocutory  judgment.  As  stated 
in  our  former  opinion,  any  evidence  which  the  defendant  con- 
sidered necessary  by  reason  of  the  amendment  to  plaintiffs 
cause  of  action,  he  had  ample  opportunity  to  apply  to  the  trial 
court  for  leave  to  introduce  before  that  judgment,  and,  doubt- 
less, so  far  as  any  such  evidence  bore  upon  the  issues  submitted 
to  the  referee,  it  was  admissible  without  any  amendment 

Among  the  issues  so  submitted  by  reference,  the.  only  one 
of  special  importance  upon  this  appeal  is  the  amount  of  stock 
issued  by  the  corporation  fairly  and  equitably  represented  by 
plaintiff's  one-sixth  interest  in  the  A  lands.  This,  of  course, 
depends  on  what  was  the  transaction  in  fact  had  between  the 
defendant  and  his  associates,  Withee  and  Gile,  with  reference 
to  the  organization  of  the  corporation  and  the  consideration 
for  which  the  stock  was  issued  by  it  As  preliminary  to  that 
transaction,  which  took  place  in  December,  1896,  and  Janu- 
ary, 1897,  it  must  be  borne  in  mind  that  for  some  two  years 
or  more  Mr.  Pcwl,  in  this  association,  had  been  making  large 
investments  in  timber  lands  in  Florida  and  Georgia,  involv- 
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ing  extended  negotiations  for,  and  examinations  of,  numerous 
different  tracts,  as  to  some  of  which  the  negotiations  resulted 
in  purchase  either  of  the  whole  title  or  of  some  interest  there- 
in, and  as  to  others  fell  through  without  result,  and,  in  some 
cases,  lands  for  which  money  had  been  spent  were  apparently 
deemed  not  worth  conveying  to  the  company.  In  this  situa- 
tion it  was  first  proposed  that  certain  tracts  of  land,  to  which 
the  parties  had  contributed  in  greater  or  less  proportion,  and 
were  understood  between  themselves  to  have  interests  accord- 
ingly, should  be  turned  over  to  the  corporation  at  a  certain 
specified  price  per  acre,  payable  in  stock  at  par,  and  that 
money  enough  should  be  further  contributed  by  the  several 
partners  to  supply  the  treasury  for  the  prospective  erection 
of  mill,  railroad,  etc,  for  which  the  balance  of  the  stock 
should  be  issued  at  par.  On  this  basis  the  lands  were  to  rep- 
resent about  $384,000  and  additional  money  to  the  amount  of 
about  $116,000  was  to  be  contributed.  It  is  claimed  by  the 
defendant  that  this  method  was  abandoned  and  that,  in  lieu 
thereof,  it  was  decided  to  treat  the  moneys  which  had- already 
been  contributed  by  the  several  members  to  the  enterprise  as 
above  described  and  the  moneys  which  they  were  able  or 
ready  to  contribute  at  the  time  of  the  forming  of  the  corpo- 
ration on  the  same  baqis,  and  to  issue  therefor  substantially 
the  whole  stock  of  the  corporation,  and  that  it  was  ascertained 
by  accounting  among  them  that  they  had  already  contributed 
about  $234,000,  and  agreed  to  supply  in  cash  to  the  treasury 
about  $83,000  more.  Thereupon  they  agreed  to  issue  stock 
at  the  percentage  of  1.489  dollars  par  value  for  each  dollar 
so  contributed.  The  amounts  were  slightly  varied,  so  that 
this  resulted  in  an  issue  of  stock  of  4,271  shares,  leaving  279 
shares  unissued.  Of  this  3,350  were  issued  to  the  defendant 
John  Pond,  848  to  Withee,  and  523  to  Gile.  The  referee 
held  that  the  adoption  of  the  latter  plan  was  established  by 
the  evidence  and  that,  therefore,  it  must  be  held  that  so  much 
stock  was  issued  by  the  corporation  on  account  of  the  A  lands 
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as  equaled  1.489  dollars  of  the  money  which  was  shown  to 
have  been  invested  in  those  lands  up  to  the  time  of  the  organi- 
zation of  the  corporation.  On  exception  to  the  referee's  re- 
port and  findings,  the  court  held  that  the  evidence  established 
that  the  Exhibit  A  lands  were  transferred  to  the  corporation 
at  an  agreed  price  of  $1.25  per  acre,  as  in  accordance  with 
the  original  scheme  above  mentioned,  and  held  that  stock  at 
this  price  for  one  sixth  of  the  A  lands  belonged  to  plaintiff 
together  with  one  sixth  of  a  quantity  of  stock  which  he  held 
to  have  been  issued  without  any  consideration  whatever,  be- 
cause certain  lands  ostensibly  involved  in  the  capitalization 
had  never  been  conveyed  to  the  corporation,  and  because  he 
held  the  evidence  insufficient  to  establish  the  payment  of  any 
money  into  the  treasury  of  the  corporation  by  the  defendant 
Paul. 

It  will  hardly  be  justifiable  to  attempt  a  review  of  the  large 
amount  of  evidence,  oral  and  documentary,  upon  which  these 
findings  were  based.  We  have  examined  it  with  care,  and 
have  reached  the  conclusion  that  the  general  plan  of  incorpo- 
ration and  stock  issued  as  found  by  the  referee  is  supported 
by  a  preponderance  of  such  evidence.  It  may,  however,  be 
advisable  to  mention  a  few  of  the  more  salient  circumstances 
which  we  deem  persuasive.  The  two  theories  above  outlined, 
namely,  that  of  the  issue  of  stock  in  proportion  to  the  money 
contribution  to  the  pool  both  before  and  at  the  organization 
of  the  corporation,  which  we  shall  designate  as  the  referee's 
theory,  and  that  of  the  issue  of  stock  at  a  certain  fixed  price 
per  acre,  which  may  be  referred  to  as  the  court's  theory,  are 
each  supported  by  some  parol  testimony.  The  defendant  did 
testify  on  two  occasions  that  the  A  lands  were  put  into  the 
corporation  for  stock  at  $1.25  an  acre,  but  he  modified  this 
by  saying  that  was  the  price  at  which  they  were  carried  in  the 
inventory  and  that  the  details  of  the  bargain  and  issue  of 
stock  were  arranged  by  his  son  and  not  by  him.  The  son  who 
had  charge  of  the  matter  testifies  positively  that  the  original 


20]  JANUARY  TERM,  1906,  685 

Gates  v.  Paul,  127  Wis.  628. 

plan  of  issuing  stock  according  to  price  per  acre  was  aban- 
doned, and  the  plan  according  to  the  referee's  theory  was 
adopted.  As  between  these  there  is,  first*  the  extreme  im- 
probability that  these  three  men,  all  business  men  and  capable 
of  appreciating  their  own  interests,  should  have  met  upon  the 
court's  theory,  for  we  find  that  the  prices  named  on  the  lands 
were  entirely  arbitrary,  having  little  or  no  relation  to  their 
actual  cost,  in  some  cases  being  nearly  threefold,  and  in 
others  less  than  twice  such  cost,  and  that  those  lands  were 
owned  by  the  three  incorporators  in  widely  different  propor- 
tions. Thus,  the  Westinghouse  lands  were  owned,  one  half 
by  Paul  and  one  quarter  each  by  Withee  and  Gile.  The  Land 
&  Trust  lands  were  owned,  approximately  three  fourths  by 
Paul  and  one  eighth  each  by  Withee  and  Gile,  and  another 
considerable  tract  of  land  was  owned  entirely  by  Patd  and 
another  was  owned  by  Paul  and  Withee,  to  the  exclusion  of 
Gile;  hence  whatever  margin  of  profit  existed  between  the 
cost  price  and  the  stipulated  price  for  these  lands  at  which 
they  were  first  proposed  to  be  turned  into  the  corporation,  re- 
sulted in  a  substantial  advantage  in  favor  of  Paul  over  both 
the  others  and  in  favor  of  Paid  and  Withee  over  Gile.  It  is 
entirely  probable  that  when  such  plan  was  considered  care- 
fully it  would  have  been  rejected,  while,  on  the  other  hand,  a 
proposition  to  consider  each  dollar  of  actual  investment  as 
entitled  to  an  equal  interest  in  the  corporation  was  likely  to 
be  approved.  Each  of  the  two  theories  is  claimed  to  be  sup- 
ported by  certain  documents  made  at  the  time  of  the  organiza- 
tion of  the  corporation.  One  is  known  as  Exhibit  6,  and 
contains  a  plan  for  the  issue  of  stock  mainly  at  a  fixed  price 
per  aerq  for  the  land  and  about  $116,000  thereof  for  money, 
resulting  in  a  proportion  of  the  stock  quite  inconsistent  with 
that  finally  issued,  but  especially  involving  payments  of 
money  by  the  several  incorporators  in  very  different  amounts 
and  proportions  from  that  of  which  there  is  any  evidence. 
Thus  upon  that  plan  Mr.  Gile  was  to  pay  in  $13,760,  while, 
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confessedly,  he  only  paid  $1,000 ;  and  Mr.  Pond  was  to  pay 
some  $78,000,  while  his  utmost  claim  is  that  he  paid  in 
$58,900.  On  the  other  hand  are  three  computations  known 
as  Exhibits  10,  11;  and  12,  fully  testified  to  by  R.  H.  Paul 
as  the  original  memoranda  upon  which  the  stock  was  issued, 
and  also  established  and  identified'by  a  bookkeeper  as  made 
by  him  for  that  purpose.  These  accord  almost  exactly  with 
the  stock  concededly  issued  to  each  of  the  members  of  the 
pool,  and,  upon  their  face,  fully  confirm  the  referee's  theory. 
In  answer  to  this,  however,  it  is  asserted,  first,  that  the  amount 
of  money  by  these  documents  declared  to  have  been  invested 
in  the  so-called  pool  prior  to  the  organization  of  the  corpora- 
tion, to  wit,  about  $234,000,  is  shown  to  be  impossible  to 
demonstration,  and  counsel  presents  a  list  of  the  elsewhere 
stated  cost  price  of  the  various  tracts  of  land  going  into  the 
corporation  other  than  the  so-called  Land  &  Trust  lands  (also 
called  Exhibit  G  lands),  which  amount  is  only  $81,000.  This 
amount  is  not  accurate,  but  shown  by  other  incidental  evi- 
dence to  have  been  somewhat  larger.  He  says  the  record  is 
silent  as  to  the  cost  of  the  Exhibit  G  lands,  which  were  about 
91,000  acres.  There  is  no  positive  evidence  of  just  the  price 
which  was  paid  for  these  lands.  They  were  the  subject  of 
long  negotiation  with  different  parties,  and  it  does  appear 
that  the  party  from  whom  Mr.  PoajlL  finally  purchased  than 
paid  a  little  more  than  $1  an  acre  for  them  shortly  before 
their  sale  to  Paul,  which  perhaps  supports  an  inference  that 
Mr.  Paul  paid  more,  and  this  is  confirmed  by  a  letter  from  the 
plaintiff  written  at  about  the  time  of  the  organization  of  the 
corporation,  to  wit,  February  2,  1897,  stating  that  the  land 
now  held  in  Florida  and  Georgia  cost  purchase  price  $190,165. 
This,  of  course,  would  be  exclusive  of  any  expenditures  upon 
lands  by  Paul  with  the  purchase  of  which  Gates  had  nothing 
to  do.  It  also  appears  by  Exhibit  6  that  the  G  lands  were 
treated  by  the  corporators  as  having  cost  up  to  that  time 
$1.50  per  acre,  or  $137,000.    Now,  it  is  apparent  from  all 
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the  evidence  and  correspondence  that  most  of  the  lands  pur- 
chased were  burdened  with  an  arrearage  of  taxes  and,  in  ad- 
dition, there  had  been  one,  two,  or  three  years  of  taxes  be- 
tween the  time  of  acquiring  the  lands  and  of  the  incorpora- 
tion. Upon  the  A  lands  alone,  where  there  was  only  one  year 
of  arrears,  the  taxes  paid  prior  to  incorporation  amounted  to 
nearly  $5,000,  and  it  is  presumptively  true  that  large  amounts 
also  had  to  be  expended  on  the  other  properties.  In  addition 
to  this,  it  is  apparent  that  much  expense  had  been  incurred 
during  1894,  1895,  and  1896  by  Mr.  Paul  and  persons  em- 
ployed by  him  in  negotiating  for  various  other  tracts,  making 
inspection  thereof,  investigating  titles,  procuring  options, 
and  in  efforts  to  obtain  possession  and  evict  opposing  claim- 
ants by  litigation,  etc.,  which  might  well  have  reached  a  very 
substantial  figure.  So  that  we  cannot  agree  with  counsel's  in- 
ference that  a  total  of  $234,000  in  land  purchases  may  not 
have  been  expended  in  such  efforts  and  in  the  work  which 
had  been  done  in  the  way  of  preparation  to  log  and  manu- 
facture this  timber  before  the  corporation  was  organized.  A 
further  ground  for  the  rejection  of  the  referee's  theory  was 
the  refusal  of  the  court  to  believe  that  defendant  contributed* 
any  money  or  equivalent,  beyond  his  interest  in  the  lands  at 
or  about  the  time  of  incorporating,  as  consideration  for  the 
stock  issued  to  him.  The  amount  claimed  and  found  by  the 
referee  to  have  been  contributed  then  was  $58,900  by  Paul, 
$19,846  by  Withee,  and  $1,060  by  Oile,  total  $79,800.  With 
reference  to  this  payment  by  defendant  there  is  positive  evi- 
dence of  defendant  and  Withee  that  he  did  contribute  some 
considerable  amount,  while  E.  H.  Paul  testifies  positively  to 
that  amount  and  it  is  confirmed  by  Exhibit  12,  already  re- 
ferred to.  True,  it  does  not  appear  that  he  gave  his  check  to 
the  treasurer  of  the  East  Coast  Lumber  Company,  but  that  he 
passed  the  amount  to  its  credit  on  the  books  of  John  Paul 
Lumber  Company,  on  which  they  seemed  to  have  drawn  in 
large  amount  for  the  expenses  of  erecting  their  plant,  rail- 
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road,  etc.,  being  indebted  to  it  some  $127,000  in  November, 
- 1899.  Against  this  there  is  no  evidence,  except  perhaps  the 
suspicion  resulting  from  the  failure  to  produce  the  books  of 
the  East  Coast  Company  or  of  the  John  Paul  Lumber  Com- 
pany. But  the  fact  that  substantially  the  amounts  of  money 
specified  in  Exhibits  10, 11,  and  12  were  received  by  the  cor- 
poration in  addition  to  its  timber  lands  is  rendered  certain  to 
demonstration  by  a  document  known  as  Exhibit  5,  which 
was  a  statement  of  the  assets  and  property  of  the  corporation 
and  of  the  business  done  by  it  since  its  inception,  made  No- 
vember 1,  1899,  and  which  shows  that,  apart  from  the  ordi- 
nary mercantile  transactions,  which  substantially  balanced 
each  other,  the  company  had  borrowed  from  John  Paul  Lum- 
ber Company  $127,800  in  excess  of  payments  to  it  and  had 
received  as  proceeds  of  its  lumber  operations,  in  excess  of  the 
detail  cost  thereof,  $66,800,  aid  that  it  had  constructed  and 
acquired  properties  in  the  way  of  mill  plant  and  railroad, 
additional  real  estate  and  timber  leases  and  other  equip- 
ment costing  approximately  $280,000 ;  so  that  the  corporation 
must  have  had  about  $80,000  of  money  capital  besides  what 
it  borrowed  and  received  from  its  business  and  besides  its 
timber  lands.  The  total  shown  to  have  been  contributed  by 
Exhibits  10,  11,  and  12,  inclusive  of  Mr.  Paul's  $68,900,  is 
either  $79,800  or  $82,900,  subject  to  some  uncertainty  as  to 
a  $8,100  item.  Add  to  this  the  extreme  improbability  that 
Mr.  Withee  and  Mr.  Gile  would,  upon  organization  erf  the 
corporation,  have  contributed  their  money  without  seeing  to 
it  that  Mr.  Paul  contributed  that  which  he  ought  to  on  the 
same  basis,  and  we  feel  that  the  repudiation  by  the  eourt  of 
the  testimony  that  he  did  so  pay  is  against  a  very  clear  pre- 
ponderance of  the  evidence. 

Another  transaction  had  in  November,  1899,  may  perhaps 
as  well  be  mentioned  here.  It  has  no  particular  effect  apon 
oesults  derived  from  the  referee's  theory,  but  was  deemed  ma- 
terial by  the  court  because  of  the  holding  that  Mr.  Paul  did 
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not  pay  anything  for  the  stock  which  he  then  received.  It 
will  be  remembered  that  in  the  original  organization  there 
were  left  279  shares  of  unissued  stock.  At  a  meeting  of  the 
corporation  in  November,  1899,  it  was  decided  to  sell  said 
stock  at  par  for  money  to  the  existing  members  of  the  corpo- 
ration in  the  proportion  of  their  then  holdings,  and,  as  claimed 
by  the  defendant,  it  was  thereupon  so  issued,  198  shares  to 
John  Pond,  fifty  shares  to  Withee,  and  thirty-one  shares  to 
Gile.  Confessedly,  both  Gile  and  Withee  paid  dollar  for  dol- 
lar for  their  stock,  bat  the  court  held  there  was  no  sufficient 
evidence  of  the  payment  by  Paul  of  his  $19,800.  Such  pay- 
ment was  testified  to  by  R  H.  Paul  and  John  J.  Paul,  and 
the  arrangement  was  testified  to  by  Mr.  Tiffany,  who  repre- 
sented the  interest  of  Gile,  then  deceased,  and  who  at  this  time 
became  a  director  of  the  corporation,  representing  the  interest 
of  Mr.  Gilo's  estate.  Against  this  there  is  no  particle  of  evi- 
dence and  no  reason  for  disbelieving  it,  except  possibly  non- 
production  of  the  books.  Now  it  is  inconceivable  that  Mr. 
Paul,  having  agreed  to  pay  this  money,  and  being,  in  practical 
effect,  through  the  medium  of  the  John  Paul  Lumber  Com- 
pany, a  creditor  to  the  extent  of  $127,000,  failed  to  contribute 
it  either  by  money  or  by  credit  upon  such  account,  as  it  is 
testified  he  did.  No  business  man  situated  as  Mr.  Tiffany 
was  would  fail  to  see  to  it  that  his  associate  made  this  sub- 
stantial contribution  in  consideration  for  the  stock  which  he 
then  received  upon  agreement  so  to  do.  We  find  it  impossible 
to  escape  the  conclusion  that  this  money  was  also  paid  upon 
*  perfectly  valid  agreement  among  all  the  stockholders  as  the 
price  for  the  stock  then  issued  to  Mr.  Paul.  Ey  that  transac- 
tion it  was  all  issued  for  money  consideration  and  none  of  it 
for  any  interest  in  the  A  lands. 

At  about  this  same  time  defendant  made  deed  to  the  corpo- 
ration of  the  remaining  one  sixth  of  the  A  lands,  of  which  it 
will  be  remembered  he  deeded  only  five  sixths  at  the  organiza- 
tion.   It  was  defendant's  claim  that  Gates's  only  right 
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to  acquire  one  sixth  of  these  lands  by  payment  of  a  propor- 
tionate part  of  the  cost  within  one  year,  which  at  this  time 
had  fully  expired;  hence  conveyance  of  them  without  further 
consideration  was  entirely  consistent  with  the  referee's  theory 
that  stock  was  issued  in  consideration  of  the  money  invested, 
for,  upon  that  theory,  the  corporation  should  receive  whatever 
had  been  acquired  by  Paul  as  the  result  of  such  investment 
There  is  no  evidence  that  defendant  ever  received  any  con- 
sideration in  stock  or  otherwise  for  this  last  conveyance.  If 
it  were  argued,  as  it  is  not,  that  Paid  as  a  trustee  ought  to  be 
held  only  for  what  he  in  fact  received  for  plaintiffs  interest 
in  these  lands,  but  also  for  their  full  value,  we  are  convinced 
that  the  evidence  fully  established  that  their  value  did  not 
exceed,  if  it  equaled,  the  amount  received  by  Paul  in  stock  as 
hereinafter  computed. 

Starting,  then,  with  the  conclusion  of  fact  that  there  was 
issued  by  the  corporation  and  received  by  M r.  Paul  and  his 
associates  stock  of  the  corporation  amounting  at  par  to  148.9 
per  cent  of  the  amount  which  had  been  invested  in  these  A 
lands  at  the  time  of  the  organization  of  the  corporation,  the 
question  arises  what  amount  is  so  shown  to  have  been  invested. 
The  referee  adopted  the  exact  amount  paid  by  Paul  to  and 
through  Gates  upon  the  purchase  of  these  lands,  but  this,  ob- 
viously, was  not  all ;  for  in  another  finding  it  is  established 
that  he  had  paid  taxes  to  the  amount  of  $3,212.10  and  other 
expenses  to  the  amount  of  $653.  There  is  considerable  prob- 
ability that  some  other  payments  were  made,  but  we  are  un- 
able to  assert  that  fact  from  the  evidence  with  sufficient  clear- 
ness to  override  these  findings,  with  which  neither  party  finds 
any  fault  These  expenditures  were  just  as  much  contribu- 
tions by  Mr.  Paul  and  his  associates  and  just  as  much  entered 
into  the  $234,000  which  the  referee  found  they  had  contrib- 
uted to  the  pool  before  organizing  the  corporation  as  the 
$57,200  paid  as  consideration  for  the  deed;  hence  there  is  no 
question  but  that,  upon  the  referee's  theory,  there  was  issued 
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stock  in  the  above-stated  proportion  for  this  amount  of  money ; 
hence  the  true  amount  of  stock  issued  for  these  lands  was 
148.9  per  cent  of  $61,066.10,  namely,  909.26  shares.  But 
this  is  all  that  was  so  issued.  The  entire  lands  were  con- 
veyed to  the  corporation  and  no  compensation  by  reason  there- 
of given  except  upon  this  basis.  Hence  the  plaintiff's  right 
is  to  one  sixth  that  amount  instead  of  one  fifth  as  the  referee 
made  his  computation,  based  upon  the  further  argument  that, 
if  five  sixths  were  worth  $57,200,  one  sixth  must  have  been 
worth  one  fifth  of  that  amount  This,  however,  was  not  the 
test,  but,  as  already  stated,  the  sole  question  was  what  amount 
was  in  fact  issued  and  received  by  reason  of  the  transfer  to 
the  corporation  of  one  sixth  of  the  A  lands.  That  amount, 
upon  the  basis  we  have  just  stated,  is  151.54  shares.  The 
judgment  should  be  modified  by  substituting  this  quantity 
for  the  337.86  shares  therein  directed  to  be  transferred  to 
plaintiff. 

By  {he  Court. — The  judgment  is  modified  by  substituting 
for  the  words  and  figures  "three  hundred  thirty-seven  and 
eighty-five  one-hundredths  (337.85)  shares"  the  words  and 
figures  "one  hundred  fifty-one  and  fifty-four  one-hundredths 
(151.54)  shares,"  and,  as  so  amended,  is  affirmed,  with  costs 
in  favor  of  appellant 
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March  i— March  20, 1906. 

Eminent  domain:  Railroads:  Crossing  of  other  railroads:  Necessity: 
Manner  of  crossing:  Appeal:  Questions  reviewed. 

L  Under  subd.  6,  sec.  1828,  Stats.  1898  (conferring  in  express  terms 

upon  any  railroad  corporation  the  power  to  cross,  intersect, 

Join,  and  unite  its  railroad  with  any  railroad  theretofore  or 

thereafter  constructed,  and  providing  that  every  corporation 
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whose  railroad  is  or  shall  be  thereafter  intersected  by  any  new 
railroad  shall  unite  with  the  owners  of  such  new  railroad,  and 
If  the  two  corporations  cannot  agree  upon  the  amount  of  com- 
pensation and  points  of  crossing,  the  same  shall  be  ascertained 
by  commissioners),  no  specific  act  is  enjoined  upon  the  com- 
pany seeking  to  cross,  and  hence  the  lapse  of  oyer  one  month 
after  a  written  proposition  by  petitioner  ottering  to  make  due 
and  Just  compensation,  and  a  request  for  uniting  In  forming 
an  intersection  crossing,  Justify  a  finding  that  the  parties  were 
unable  to  agree. 

2.  The  proceeding  under  subd.  6,  sec.  1828,  Stats.  1898,  is  not  a  pro- 
ceeding for  the  condemnation  of  land  for  the  construction  of  a 
railroad,  but  a  proceeding  to  effect  a  crossing  or  intersection, 
and  the  question  of  necessity  in  such  proceeding  has  already 
been  determined  by  the  legislature,  and  is  not  one  for  deter- 
mination by  the  court  on  the  application  for  appointment  of 
commissioners. 

8.  Under  subd.  6,  sec.  1828,  Stats.  1898,  the  petitioner  is  entitled  to 
the  appointment  of  commissioners  to  determine  the  question  of 
a  crossing  on  the  route  proposed,  and  whether  some  other  cross- 
ing, track,  or  means  had  been  offered  to  the  petitioner,  whether 
available  or  not,  is  immaterial. 

4.  In  such  case,  under  ch.  497,  Laws  of  1905,  the  manner  In  which 
grade  or  other  crossings  are  to  be  made  is  to  be  determined  by 
the  commissioners  when  appointed,  with  right  to  appeal  to  the 
•  circuit  court  from  their  award;  and  hence,  on  an  appeal  from 
an  order  appointing  the  commissioners,  the  question  of  the 
kind  of  crossing  is  not  before  the  court 


Appeal  from  an  order  of  the  circuit  court  for  Winnebago 
county:  Geo.  W.  Burnell,  Circuit  Judge.    Affirmed. 

The  appellant  is  an  electric  railway  company  operating  a 
street  railway  from  a  point  near  Electric  Park  in  the  town  of 
Black  Wolf,  Winnebago  county,  Wisconsin,  about  one  and 
one-half  miles  south  of  the  city  limits  of  the  city  of  Oshkosh, 
thence  northerly  to  the  city  of  Oshkosh,  through  said  city  and 
Winnebago  county  to  the  city  of  Neenah.  Respondent  is  a 
railroad  corporation,  and  as  such  is  operating  an  electric  in- 
terurban  railway  between  the  cities  of  Fond  du  Lac  and  Osh- 
kosh. Prior  to  September  30,  1903,  the  Fond  du  Lao  &  Osh- 
kosh Electric  Railway  Company  was  duly  organised,  and 
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owned  and  operated  an  interurban  electric  road  from  Fond  du 
Lao  to  a  point  between  1,200  and  1,300  feet  westerly  from 
the  south  terminus  of  appellants  line  near  Electric  Park, 
and  on  February  17,  1902,  entered  into  a  contract  with  the 
appellant  to  connect  with  its  road  and  run  over  its  tracks 
into  the  city  of  Oshkosh,  which  tracks  of  appellant  from  Elec- 
tric Park  are  along  the  easterly  side  of  the  public  highway 
known  as  the  Lake  Shore  road  in  the  towns  of  Black  Wolf  and 
Algoma,  which  highway  crosses  the  track  of  the  Chicago  & 
Northwestern  Railway  in  the  town  of  Algoma  at  what  is 
known  as  the  Doty-street  crossing,  thence  continuing  north- 
ward to  the  city  of  Oshkosh  on  Doty  street  as  far  as  Eight- 
eenth, on  Eighteenth  westerly  to  Oregon,  on  Oregon  north- 
erly to  Ninth,  on  Ninth  easterly  to  South  Main.  Under  said 
contract  the  appellant  agreed  that  it  would  carry  the  cars  of 
the  Fond  du  Lac  &  Oshkosh  Electric  Railway  Company  upon 
its  tracks  over  the  streets  above  mentioned,  and  the  contract 
provided  that  the  appellant  should  not,  during  the  term  of 
the  contract,  furnish  power  or  trackage  over  its  tracks  to  any 
other  party  or  parties  operating,  or  desiring  to  operate,  a  rail- 
road into  the  city  of  Oshkosh  from  the  south  covering  certain 
territory,  without  first  obtaining  the  written  consent  of  the 
Fond  du  Lac  &  Oshkosh  Electric  Railway  Company,  and  that 
it  would  not,  either  itself  or  by  its  agents,  operate  or  build  a 
railroad  south  of  the  then  terminus  of  its  tracks  without  the 
consent  of  the  said  Fond  du  Lac  &  Oshkosh  Electric  Railway 
Company,  and  that  said  Fond  du  Lac  &  Oshkosh  Electric 
Railway  Company  should  not,  during  the  term  of  the  con- 
tract, build  any  track  into  the  city  of  Oshkosh  without  obtain- 
ing the  consent  of  the  appellant;  and  further  provided  that 
the  Fond  du  Lao  &  Oshkosh  Electric  Railway  Company 
should  not  carry  local  passengers  from  any  point  on  the  trades 
of  the  appellant  to  other  points  on  said  tracks,  and  that  it  1ras 
the  intention  of  the  contract  that  the  Fond  du  Lac  &  Oshkosh 
Electric  Railway  Company  should  not  interfere  with  the  es- 
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tablished  business  of  the  appellant  upon  the  tracks  of  its  own 
system.  The  contract  further  provided  that  it  should  be  in 
full  force  and  effect  during  the  term  of  the  franchises  of  the 
appellant  A  supplemental  agreement  was  afterwards  made 
between  said  companies  on  February  24, 1903,  containing  the 
following  provisions: 

"First  Hie  .party  of  the  first  part  shall  permit  second 
party  to  carry  local  passengers  from  points  on  its  tracks, 
named  in  said  contract  of  February  17,  1902,  south  of  said 
crossing,  and  deliver  them  at  any  point  between  said  cross- 
ing, and  High  street  in  said  city  of  Oshkosh,  named  in  said 
contract  of  February  17,  1902,  and  to  carry  local  passengers 
from  points  on  its  tracks  in  the  city  of  Oshkosh,  named  in 
said  contract  of  February  17,  1902,  and  deliver  them  at  any 
point  south  of  the  said  crossing  on  said  track  of  first  party 
during  such  times  only  as  first  party  shall  not  furnish  service 
south  of  said  crossing. 

"Second.  The  second  party  shall  pay  to  first  party  two  and 
one-half  cents  for  each  and  every  passenger  carried  under  the 
terms  of  this  agreement  and  ten  per  cent  of  the  gross  receipts 
for  any  service  other  than  the  carrying  of  passengers. 

"Third.  It  is  mutually  agreed  and  understood  that  second 
party  is  not  to  oarry  passengers  between  the  points  herein 
named  when  first  party  is  furnishing  service  between  said 
points. 

"Fourth.  This  agreement  may  be  canceled  at  any  time  by 
either  party  upon  giving  the  other  party  ten  days'  notice  of  its 
cancellation/' 

Afterwards  the  petitioner  was  duly  incorporated  and  suc- 
ceeded to  all  the  rights  and  privileges  of  said  Fond  du  Lac  & 
Oshkosh  Electric  Railway  Company,  and  thereafter  continued 
to  run  its  oars  over  the  tracks  of  the  appellant  into  the  city  of 
Oshkosh.  In  1905  the  board  of  directors  of  the  petitioner, 
by  resolution  duly  passed,  located  the  route  of  its  road  over 
a  more  direct  route  from  the  point  1,200  or  1,300  feet  west- 
erly from  appellant's  line  near  Electric  Park,  thence  north- 
erly to  a  point  of  crossing  with  the  tracks  of  the  appellant  in 
section  86,  town  of  Algoma,  thence  across  the  tracks  of  said 
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appellant  and  the  Chicago  &  Northwestern  Railway  so  as  to 
connect  with  its  own  track  then  laid  in  South  Main  street  in 
the  city  of  Oshkosh.  The  appellant  having  failed  to  unite 
with  the  petitioner  in  an  agreement  to  form  intersections  and 
grant  facilities  for  crossing,  the  petitioner  filed  its  petition 
for  the  appointment  of  commissioners  to  ascertain  the  points 
and  manner  of  crossing,  connections,  and  the  amount  of  com- 
pensation to  be  made  therefor  by  petitioner  to  appellant.  The 
petition  contained  the  usual  allegations  in  such  cases,  and 
the  court  gave  notice  of  hearing,  whereupon  the  appellant  ap- 
peared and  answered  denying  the  petitioner's  right  to  the  ap- 
pointment of  commissioners.  The  case  was  heard  upon  the 
petition  and  answer,  and  the  court  found  that  no  sufficient 
cause  was  shown  against  the  granting  of  the  prayer  of  the 
petition,  and  that  it  satisfactorily  appeared  that  the  parties 
could  not  agree  as  to  the  points  and  manner  of  crossing  and 
connections  and  the  place  at  and  manner  in  which  such  cross- 
ing should  be  made,  and  the  amount  of  compensation  to  be 
made  therefor  by  petitioner  to  the  appellant,  and  ordered 
and  determined  that  for  the  purpose  of  constructing,  com- 
pleting, and  operating  its  road  it  was  necessary  for  petitioner 
to  form  an  intersection  and  crossing  with  the  road  of  the  ap- 
pellant, where  the  route  of  the  petitioner's  road,  as  laid  out 
and  surveyed,  crossed  the  road  of  the  appellant,  and  that  the 
points  and  manner  of  such  crossing,  the  place  at  and  manner 
in  which  the  crossing  should  be  made,  and  the  compensation  to 
be  made  therefor  be  determined  by  commissioners ;  and  fur- 
ther ordered  that  petitioner  was  entitled  to  the  appointment 
of  commissioners,  as  by  statute  in  such  case  made  and  pro- 
vided, to  ascertain  the  points,  manner  of  crossing,  connec- 
tions, place  at  and  manner  in  which  such  crossing  should  be 
made,  and  the  amount  of  compensation  to  be  made  therefor 
by  petitioner  to  appellant,  and  appointed  three  commissioners 
accordingly.  Exceptions  were  duly  made  to  this  order,  and 
an  appeal  taken  therefrom  to  this  court 
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For  the  appellant  there  were  briefs  by  Weed  &  HoUister, 
attorneys,  and  Charles  Barber,  of  counsel,  and  oral  argument 
by  Mr.  H.  I.  Weed  and  Mr.  Barber. 

For  the  respondent  there  was  a  brief  by  Bouck  &  HiUon, 
attorneys,  and  a  separate  brief  signed  also  by  Thompson, 
Thompson  &  Pinkerton,  and  oral  argument  by  John  F.  Klu- 
win  and  Charles  Quarles. 

Kebwin,  J.  It  is  undisputed  that  at  the  time  of  the  com- 
mencement of  this  proceeding  the  petitioner  was  a  railroad 
duly  incorporated  according  to  law,  and  authorized  to  carry 
freight  and  passengers  over  its  road  between  the  fcities  of 
Fond  du  Lac  and  Oshkosh,  and  was  duly  authorized  to  con- 
struct, operate,  and  maintain  an  electric  interurban  railroad 
between  said  cities,  and  avail  itself  of  all  the  rights  and  priv- 
ileges conferred  by  subd.  6,  sec.  1828,  Stats.  1898,  and  ch. 
497,  Laws  of  1905.  But  it  is  strenuously  maintained  on  the 
part  of  the  appellant  that  the  petitioner  was  not  entitled  to  the 
appointment  of  commissioners  in  the  instant  proceeding,  for 
the  reasons:  (1)  That  it  had  not  shown  a  failure  to  agree 
with  the  appellant  as  to  amount  of  compensation  to  be  made 
or  the  points  and  manner  of  crossing;  and  (2)  that  no  ne- 
cessity had  been  shown  for  the  crossing  in  question. 

1.  Subd.  6,  sec.  1828,  Stats.  1898,  respecting  railroad 
crossings,  provides  that  a  railroad  corporation  shall  have 
power  "to  cross,  intersect,  join  and  unite  its  railroad  with  any 
railroad  heretofore  or  hereafter  constructed,  at  any  point  on 
its  route  and  upon  the  grounds  of  such  railroad  corporation. 
.  .  .  And  every  corporation  whose  railroad  is  or  shall  be  here- 
after- intersected  by  any  new  railroad  shall  unite  with  the 
owners  of  such  new  railroad  in  forming  such  intersections 
and  connections  and  grant  the  facilities  aforesaid;  and  if  the 
two  corporations  cannot  agree  upon  the  amount  of  compensa- 
tion to  be  made  therefor  or  the  points  and  manner  of  such 
crossings  and  connections  the  same  shall  be  ascertained  by 
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commissioners  to  be  appointed  by  the  court,  as  is  provided  in 
this  chapter  in  respect  to  acquiring  title  to  real  estate."  And 
ch.  497,  Laws  of  1905,  makes  all  the  provisions  of  the  above 
subdivision  apply  to  street  and  electric  railways,  and  pro- 
vides in  effect  that  the  commissioners  shall  have  power  to  de- 
termine the  place  at  and  manner  in  which  grade  or  other 
crossings  shall  be  made,  and,  on  an  appeal  from  the  determi- 
nation and  award  to  the  circuit  court,  such  court  shall  have 
power  to  review,  revise,  modify,  or  affirm  such  award  both  as 
to  the  amount  of  compensation  and  the  manner  of  making 
such  crossing,  and  may  make  such  reasonable  provisions  as  it 
shall  deem  necessary  for  public  safety. 

It  will  be  seen  from  the  foregoing  that  no  specific  act  is  en- 
joined by  the  terms  of  the  statute  upon  the  company  seeking 
to  cross.  It  in  express  terms  confers  the  power  to  cross,  in- 
tersect, join,  etc.,  and  provides  that  "every  corporation  whose 
railroad  is  or  shall  be  hereafter  intersected  by  any  new  rail- 
road shall  unite  with  the  owners  of  such  new  railroad,  .  .  . 
and  if  the  two  corporations  cannot  agree  upon  the  amount  of 
compensation"  and  points  of  crossing,  the  same  shall  be  as- 
certained by  commissioners.  Clearly,  from  the  express  lan- 
guage of  the  statute,  no  specific  duty  is  imposed  upon  the 
company  seeking  the  crossing  respecting  an  effort  to  agree 
other  than  is  imposed  upon  the  old  company.  No  act  is  re- 
quired to  be  done  and  no  positive  duty  in  that  regard  en- 
joined. The  duty  imposed  must  rest  alike  upon  both  parties. 
This  is  clear  from  the  provisions  of  the  statute.  It  seems  to 
be  conceded  by  petitioner's  counsel  that  the  statute  contem- 
plates that  the  two  companies  should  make  an  effort  to  agree. 
The  failure  to  agree  is  all  that  is  necessary  to  allege  in  the 
petition.  This  fact  was  alleged  and  found  by  the  court  As- 
suming the  statute  contemplates  that  both  companies  shall 
make  an  effort  to  agree  we  think  it  has  been  clearly  shown 
that  petitioner  did  all  it  was  required  to  do.  Negotiations 
were  in  progress  between  the  representatives  of  the  companies 
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respecting  the  matter  from  September  until  December,  and 
a  written  notice  served  bj  petitioner  about  a  month  before 
the  filing  of  the  petition  offering  to  make  due  and  just  com- 
pensation, and  demanding  that  the  appellant  unite  with  the 
petitioner  in  forming  an  intersection  and  crossing,  specifying 
the  kind,  place,  and  manner  of  the  crossing  desired,  and  be- 
fore this  notice  was  served  several  unsuccessful  attempts  had 
been  made  to  agree.  No  claim  is  made  by  the  appellant  that 
the  two  companies  could  or  did  ever  agree.  The  main  contro- 
versy in  the  court  below  was  that  there  was  no  necessity  for 
the  crossing.  It  is  contended  by  counsel  for  appellant  that  no 
offer  of  any  amount  was  ever  made  as  compensation;  but 
clearly  this  was  unnecessary,  under  the  statute,  upon  any 
theory.  When  the  demand  was  made  to  agree  and  pay  just 
compensation,  it  was  the  duty  of  the  appellant  to  meet  the 
petitioner  upon  its  proposition  and  endeavor  in  good  faith 
to  agree.  The  written  proposition  of  petitioner,  and  the 
lapse  of  nearly  a  month  without  any  response  from  appellant, 
was  sufficient  to  justify  the  finding  that  the  parties  were  un- 
able to  agree.  2  Lewis,  Em.  Dom.  §  302.  Without  pur* 
suing  the  subject  further,  we  are  satisfied  that  there  was  a 
bona  fide  attempt  on  the  part  of  the  petitioner  to  agree,  and 
that  the  finding  of  the  court  below  on  that  question  is  fully 
supported  by  the  evidence. 

2.  The  necessity  for  the  crossing  was  determined  by  the 
legislature.  It  was  neither  delegated  to  the  court  nor  to  the 
commissioners.  The  statute  above  referred  to  expressly  em- 
powers the  new  road  to  cross  the  tracks  of  the  old,  but  leaves 
to  the  commissioners  in  the  first  instance  the  right  to  deter- 
mine the  points  and  manner  of  crossings  and  connections  and 
the  compensation  to  be  made.  As  we  understand  counsel's 
argument,  they  contend  that  the  necessity  for  the  Grossing  is 
to  be  determined  by  the  court,  and  rely  upon  cases  decided 
under  the  condemnation  statutes,  where  the  power  to  deter- 
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mine  the  necessity  is  delegated  by  the  legislature  to  the  court. 
But  it  is  very  clear  that  these  statutes  contemplate  two  classes 
of  cases,  and  the  decisions  bear  out  that  construction;  one 
where  the  power  to  take  is  expressly  given,  and  the  other 
where  the  necessity  to  take  is  left  for  the  determination  of 
the  court.  In  the  former  the  court  has.  nothing  to  do  with 
determining  the  necessity;  that  is  done  by  the  legislature. 
Wis.  C.  B.  Co.  v.  Cornell  University,  52  Wis.  537,  8  N.  W. 
491;  Wis.  C.  Co.  v.  Kneale,  79  Wis.  89,  48  K  W.  248;  In 
re  Lockport  &  B.  B.  Co.  77  N.  Y.  557.  The  Wisconsin  cases 
above  cited  do  not  construe  the  particular  statute  in  question 
here,  but  make  clear  the  distinction  between  cases  where  the 
determination  of  the  necessity  is  delegated  to  the  courts  and 
cases  where  it  is  determined  by  the  legislature.  Moreover, 
the  proceeding  under  subd.  6,  sec.  1828,  Stats.  1898,  above 
cited,  is  not  a  proceeding  for  the  condemnation  of  land  for 
the  construction  of  a  railroad,  but  is  simply  a  proceeding  to 
effect  a  crossing  or  intersection,  and  the  question  of  necessity 
in  such  proceeding  is  not  one  for  determination  by  the  court 
on  the  application  for  appointment  of  commissioners.  In  re 
Lockport  &  B.  B.  Co.,  supra.  A  careful  examination  of 
the  two  cases  mainly  relied  upon  by  counsel  for  appellant  {In 
re  St.  Paul&N.  P.  B.  Go.  37  Minn.  164,  33  K  W.  701,  and 
Seattle  &  M.  B.  Co.  v.  State,  7  Wash.  150,  34  Pac.  551)  and 
the  statutes  of  these  states  upon  the  subject  convinces  us  tEat 
they  are  not  controlling  here.  The  Minnesota  supreme  court, 
in  State  ex  rel.  St.  Paul,  M.  &  M.  B.  Co.  v.  District  Court, 
35  Minn.  461,  29  N".  W.  60,  construed  the  statute  as  follows : 

"The  district  court  is  called  upon  to  do  three  things: 
(1)  Determine  the  necessity  of  the  crossing;  (2)  prescribe 
where  and  how  it  shall  be  made;  and  (3)  appoint  commis- 
sioners." 

Clearly  this  is  not  the  construction  which  our  crossing  stat- 
ute should  receive.     The  authority  to  cross  is  plainly  dele- 
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gated  to  the  railroad  by  the  legislature,  hence  the  determina- 
tion of  the  necessity  is  not  for  the  court  on  special  proceeding 
for  the  appointment  of  commissioners.  The  Washington  stat- 
ute is  essentially  different  from  ours,  as  will  be  seen  from  the 
following  quotation  therefrom: 

"And  if  the  two  corporations  cannot  agree  upon  the  amount 
of  compensation  to  be  made  therefor,  or  the  points  and  man- 
ner of  such  crossings  and  connections,  the  same  shall  be  ascer- 
tained and  determined  in  the  manner  provided  by  law  for  the 
taking  of  lands  and  other  property  which  shall  be  necessary 
for  the  construction  of  its  road." 

While,  from  the  view  we  take  of  the  case,  it  was  wholly  un- 
necessary for  the  lower  court  to  determine  the  necessity  to 
make  the  crossing,  it  did  so  determine,  and  its  finding  upon 
this  point  is  fully  supported  by  the  evidence.  The  record 
shows  that  the  petitioner  could  not  enter  the  city  of  Oshkosh 
over  its  proposed  route  without  crossing  the  tracks  of  the  ap- 
pellant. The  offer  to  permit  the  petitioner  to  use  certain  por- 
tions of  its  track  in  entering  the  city,  or  the  alleged  contract 
relations,  need  not  be  considered,  since  they  are  no  defense  to 
this  proceeding.  The  petitioner  was  entitled  to  the  appoint- 
ment of  commissioners  to  determine  the  question  of  a  crossing 
on  the  route  proposed,  under  the  provisions  of  the  statute,  and 
whether  some  other  crossing,  track,  or  means  of  entrance  were 
offered  by  the  appellant,  whether  available  or  not,  was  wholly 
immaterial.  The  petitioner  had  the  right  to  construct  and 
operate  its  road  under  its  franchises  in  the  manner  provided 
by  law  over  the  route  selected  by  its  board  of  directors,  and 
it  owed  a  duty  to  the  public  to  do  so,  which  it  could  not  aban- 
don at  pleasure. 

The  parties  having  failed  to  agree,  and  the  petitioner  being 
entitled  as  matter  of  right  under  the  statute  to  the  appoint- 
ment of  commissioners,  the  other  questions  discussed  by  coun- 
sel become  immaterial  and  unnecessary  to  consider  on  this  ap- 
peal.   Whether  petitioner  was  entitled  to  a  grade  crossing  is 
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not  before  us.    Ch.  497,  Laws  of  1905,  hereinbefore  referred 
to,  provides :     • 

"The  commissioners  therein  named  shall  have  power  to 
determine  the  place  at  and  manner  in  which  grade  or  other 
crossings  shall  be  made,  and  on  an  appeal  from  the  determi- 
nation and  award  of  such  commissioners  to  the  circuit  court 
as  provided  by  this  chapter,  in  condemnation  proceedings^ 
such  court  shall  have  power  to  review,  revise,  modify,  or  affirm 
such  award,  both  as  to  the  amount  of  compensation  therein 
provided,  and  as  to  the  manner  of  making  such  crossing,  and 
may  make  such  reasonable  provisions  as  it  shall  deem  neces- 
sary for  public  safety." 

It  will  be  seen  that  on  appeal  from  the  determination  and 
award  to  the  circuit  court  a  review  may  be  had.  It  fojlows 
that  the  order  below  should  be  affirmed. 

By  the  Court. — The  order  appealed  from  is  affirmed. 


Disconto  GeseixSohaft,  Kespondent>  vs.  TTmbbeit,  Inter- 
vener, Appellant 
Same,  ^Respondent,  vs.  Same,  imp.,  Appellant. 

October  5, 1905— April  17,  1906. 

Aliens:  Right  to  maintain  actions:  Comity:  Garnishment:  Lien:  Ne- 
gotiable instruments:  Certificate  of  deposit:  Judgments:  Publi- 
cation of  summons:  Jurisdiction:  Equity. 

1.  Aliens  who  are  sui  juris  and  not  specially  disabled  by  the  law  of 

the  place  where  action  Is  brought  may  there  maintain  suits  to 
vindicate  their  rights  and  redress  their  wrongs. 

2.  Plaintiff,  a  resident  and  citizen  of  Germany,  occupied  nominally 

the  character  of  a  creditor,  but  really  was  the  mere  agent  of  a 
foreign  trustee  of  a  debtor's  estate  appointed  In  Involuntary 
bankruptcy  proceedings,  to  whom  plaintiff  had  agreed  to  hand 
over  all  It  might  recover.    Plaintiff  had  no  property  in  Wlscon- 
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sin,  or  contract  within  or  with  a  resident  of  that  state,  and 
brought  action  in  a  court  of  that  state  against  a  nonresident 
alien,  temporarily  within  the  state,  to  recover  on  a  transitory 
cause  of  action  arising  without  the  state,  and  by  the  process  of 
garnishment  sought  to  impound  property  of  the  debtor  within 
this  state  to  satisfy  its  judgment  therefrom.  U.,  another  cred- 
itor of  the  debtor,  was  a  resident  and  citizen  of  Wisconsin,  and 
had  secured  by  garnishment  a  lien  on  the  same  property,  but 
his  proceedings  were  subsequent  in  point  of  time  to  those  Initi- 
ated by  the  alien  creditor.  The  domestic  creditor,  having  ob- 
tained Judgment,  thereafter  intervened  in  the  action  brought 
by  the  alien.  On  appeal  from  a  Judgment  In  favor  of  the  alien, 
held: 

(1)  The  main  action  could  not  be  maintained  by  the  alien  as 
a  matter  of  right,  but  only  on  the  principles  of  comity. 

(2)  The  auxiliary  action  of  garnishment  by  the  alien  was 
governed  by  the  same  principles  that  applied  to  its  main  ac- 
tion, notwithstanding  the  fact  that  residents  and  citizens  of 
Wisconsin  were  parties  to  the  auxiliary  action  as  stakeholders 
or  claimants  of  impounded  property. 

(3)  Comity  does  not  allow  an  alien  creditor  to  seize  and  carry 
away  property  within  the  jurisdiction  of  Wisconsin  courts 
when  a  resident  creditor  stands  also  at  the  bar  of  the  same 
court  with  a  judgment  and  provisional  lien,  and  thus  force  such 
resident  creditor  to  go  to  a  foreign  court  to  collect  his  debt 

(4)  It  makes  no  difference  that  the  home  creditor's  claim 
may  have  accrued  after  that  of  the  alien;  the  question  is  not  to 
be  determined  by  priority  in  point  of  time,  but  by  the  situation 
at  the  time  the  court  is  called  upon  to  finally  decide  which  cred- 
itor shall  receive  its  aid. 

(6)  To  allow  the  alien  creditor,  really  the  mere  agent  of  a 
foreign  trustee  in  bankruptcy,  to  recover  would  overrule  the 
policy  of  the  state  that  a  foreign  trustee  or  receiver  in  involun- 
tary bankruptcy  proceedings  can  obtain  no  title  to  the  debtor's 
property  in  Wisconsin. 

8.  The  rule  that  a  resident  of  another  state  may  sue  another  non- 
resident on  a  transitory  cause  of  action  arising  out  of  Wiscon- 
sin, in  the  Wisconsin  courts,  as  a  matter  of  strict  right,  is  based 
solely  upon  the  provisions  of  sec  2,  art  IV,  Const  of  U.  & 
(declaring  that  the  citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  of  the  several  states), 
and  does  not  apply  to  nonresident  aliens. 

4.  By  the  rules  of  comity,  the  courts  of  one  state  will  voluntarily  , 
enforce  the  laws  of  a  friendly  state  or  nation  when,  by  such 
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enforcement,  they  will  not  violate  their  own  public  policy  or 
laws  or  injuriously  affect  the  interests  of  their  own  state  or  of 
their  own  citizens. 

5.  Under  subd.  1,  sec.  2769,  Stats.  1898,  no  lien  is  obtained  by  an 

attempted  garnishment  where  the  fund  is  represented  by  a  cer- 
tificate of  deposit 

6.  In  an  equitable  action  to  determine  the  rights  of  two  creditors 

to  a  fund,  it  appeared,  among  other  things,  that  one  creditor 
was  a  nonresident  alien  whose  cause  of  action  arose  in  Ger- 
many, and  that  it  had  agreed  to  turn  over  all  it  realized  there- 
on to  a  trustee  of  the  debtor's  estate,  appointed  in  involuntary 
bankruptcy  proceedings  had  in  Germany,  and  that  the  other 
creditor,  U.f  had  reduced  his  claim  to  Judgment,  obtained  by 
default  upon  substituted  service  of  the  summons,  for  the  full 
amount  demanded  in  his  complaint  and  had  garnished  the  fund 
in  question,  which  consisted  of  a  certificate  of  deposit  issued  by 
a  bank.  On  the  trial  of  such  equitable  action  the  court  gave 
Judgment  in  favor  of  the  alien  creditor,  but  made  no  finding  as 
to  the  merits  of  U.'s  claim,  or  that  it  was  named  or  described 
In  the  papers  upon  which  the  order  of  publication  was  based, 
and  there  was  no  bill  of  exceptions  returned  with  the  record  on 
the  appeal  from  the  Judgment  entered  in  the  equitable  action. 
Held,  that  a  mere  finding  that  a  Judgment  was  obtained  by  U. 
by  default  upon  substituted  service  was  insufficient  to  authorize 
the  appellate  court  to  hold  that  any  Jurisdiction  was  obtained 
of  the  debt  due  from  the  bank,  since  it  did  not  appear  affirma- 
tively, from  such  findings,  that  the  property  was  described  in 
the  complaint,  or  in  the  affidavit  on  which  the  order  of  publica- 
tion was  based. 

7.  In  such  case  the  Judgment  was  reversed  for  the  purpose  of  al- 

lowing IT.  to  introduce  proof  showing  that  the  debt  due  from 
the  bank  was  described  in  the  affidavit  or  in  the  complaint,  in 
which  event  Judgment  was  directed  in  his  favor;  but  in  case 
such  was  not  the  fact,  It  was  directed  that  U.  be  allowed  to  in- 
troduce extrinsic  evidence  of  the  amount  Justly  and  equitably 
due  him,  which  the  alien  creditor  was  to  be  allowed  to  meet, 
and  the  amount  found  to  be  justly  due  U.  was  directed  to  be 
given  the  preference  over  the  alien  creditor's  claim. 

8.  Treaties  between  the  United  States  and  the  Kingdom  of  Prussia 

dated  in  1799  and  1828,  referred  to  in  the  opinion,  are  consid- 
ered to  have  no  bearing  on  the  controversy  raised  in  this  action. 

9.  Cabsodxy,  G.  J.,  dissenting,  is  of  the  opinion  that  by  its  garnish- 

ment proceedings  the  alien  creditor  obtained  an  equitable  lien 
which  should  be  preferred  over  that  of  the  resident  creditor. 
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Appeals  from  judgments  of  the  circuit  court  for  Milwau- 
kee  county;  Lawrence  W.  Halsey,  Circuit  Judge.  Re- 
versed. 

The  two  actions  above  named,  the  first  by  way  of  garnish- 
ment and  the  second  by  way  of  creditors'  bill  to  reach  non- 
leviable  assets,  were  consolidated  for  the  purposes  of  trial, 
and  from  a  judgment  in  favor  of  the  plaintiff  in  each  action 
the  defendant  Umbreit  appeals.  The  facts  in  the  cases  were 
not  in  dispute,  and  were  substantially  as  follows :  The  plaintr 
iff  is  a  banking  corporation  of  the  German  Empire,  having  its 
principal  banking  house  at  Berlin.  Gerhard  Terlinden,  the 
defendant  in  the  main  action,  was  and  is  a  subject  of  the 
German  Empire.  In  July,  1901,  Terlinden  absconded  from 
Germany  to  this  country,  and  was  arrested  at  Milwaukee, 
August  16,  1901,  as  a  fugitive  from  justice  in  extradition 
proceedings,  which  proceedings  afterwards  resulted  in  his  be- 
ing extradited  to  Germany.  In  May,  1901,  Terlinden  had 
committed  torts  in  Germany,  by  which  the  plaintiff  bank  had 
sustained  damages  amounting  to  nearly  $100,000,  and  on 
August  17,  1901,  the  plaintiff  commenced  an  action  by  per- 
sonal service  of  a  summons  upon  Terlinden  in  the  Milwaukee 
circuit  court  to  recover  its  damages  for  said  torts,  and  at  the 
same  time  garnished  the  First  National  Bank  and  the  Marine 
National  Bank  of  said  city.  The  First  National  Bank  an- 
swered, admitting  the  previous  deposit  by  Terlinden  of  two 
sums  aggregating  $6,420.  The  Marine  National  Bank  an- 
swered, admitting  the  previous  deposit  by  him  of  $5,000,  for 
which  it  had  issued  to  him  a  negotiable  certificate  of  deposit 
in  the  usual  form,  which  had  not  been  returned.  February 
19,  1904,  the  plaintiff  recovered  judgment  in  the  main  action 
against  Terlinden  for  $94,105.11.  The  appellant  UmbreU 
is,  and  was  at  all  times  named,  a  citizen  and  resident  of  Wis- 
consin, and  rendered  services  for  Terlinden  beginning  Au- 
gust 16,  1901,  and  ending  February  1,  1903,  and,  on  March 
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21,  1904,  commenced  an  action  against  Terlinden  to  recover 
for  such  services,  in  which  action  he  obtained  service  by  pub- 
lication only.  At  the  time  of  the  commencement  of  such  ac- 
tion he  also  garnished  the  defendants  First  National  Bank 
and  Marine  National  Bank.  Umbreit  obtained  judgment 
against  Terlinden  in  his  main  action  by  default  on  June  11, 
1904,  for  $7,500  damages;  thereupon  he  intervened  in  the 
plaintiff's  garnishee  action  against  the  First  National  Bank, 
and  claimed  that  his  lien  by  garnishment  was  superior  to 
that  of  the  plaintiff.  April  1,  1904,  the  plaintiff  brought  an 
action  in  equity  in  the  nature  of  a  creditors'  bill  against  Ter- 
linden, the  Marine  National  Bank,  John  O.  Ames,  and  Um- 
breit, the  object  of  the  action  being  to  aid  its  lien  by  garnish- 
ment against -the  Marine  Bank,  and  it  demanded  judgment 
that  the  $5,000  certificate  of  deposit,  which  was  in  the  posses- 
sion of  the  defendant  Ames,  not  indorsed,  be  subjected  to  the 
lien  of  its  judgment  against  Terlinden,  and  that  the  claims 
of  Umbreit  and  the  other  defendants  be  cut  off.  In  this  ac- 
tion a  temporary  injunction,  preventing  the  transfer  or  pay- 
ment of  the  certificate  of  deposit,  was  issued  and  served  upon 
the  defendants.  The  defendant  Ames  surrendered  the  cer- 
tificate into  court  and  disclaimed  title  thereto ;  the  defendant 
Umbreit  answered,  setting  up  his  own  judgment  and  garnish- 
ment, and  claiming  that  his  lien  thereby  was  superior  to  that 
of  the  plaintiff.  On  or  about  July  27,  1901,  proceedings  in 
bankruptcy  were  instituted  in  Germany  against  Terlinden, 
and  one  Hecking  was  appointed  trustee  of  the  estate.  On 
or  about  August  20,  1901,  the  plaintiff  presented  its  claim  to 
said  trustee  in  bankruptcy,  being  the  same  claim  upon  which 
the  main  action  was  brought  The  main  action  was  com- 
menced with  the  approval  of  the  trustee,  Hecking,  and  after 
its  commencement  the  plaintiff  agreed  with  Hecking  that  all 
moneys  he  should  recover  in  the  action  should  form  part  of 
the  estate  in  bankruptcy  and  be  handed  over  to  trustee  Heck- 
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ing.    It  appears  that  the  German  bankruptcy  act  contains  the 
following  provision  (sec  14)  : 

"Pending  the  bankruptcy  proceeding  neither  the  assets  nor 
any  other  property  of  the  bankrupt  are  subject  to  attachment 
or  execution  in  favor  of  individual  creditors." 

The  garnishment  action  against  the  First  National  Bank 
and  the  bill  in  equity  against  the  Marine  National  Bank  were 
thereupon  consolidated  and  tried  together,  and  the  court,  upon 
the  above  facts,  awarded  the  money  in  both  banks  to  the 
plaintiff. 

For  the  appellant  there  were  briefs  by  August  C.  Umbreit, 
in  propria  persona,  Joseph  B.  Doe,  attorney,  and  Hoyt,  Doe, 
Umbreit  &  Olwell,  of  counsel,  and  oral  argument  by  Mr. 
Umbreit  and  Mr.  Doe.  They  contended,  inter  alia,  that  do- 
mestic creditors  will  be  protected  to  the  extent  of  not  allow- 
ing property  or  the  funds  of  a  nonresident  debtor  to  be  with- 
drawn from  the  state  before  such  domestic  creditors  have  been 
paid.  Every  country  will  first  protect  its  own  citizens.  Wood- 
ward v.  Brooks,  128  HI.  222 ;  Chicago,  M.  &  St.  P.  B.  Co.  v. 
Keokuk  N.  P.  Co.  108  111.  317 ;  Catlin  v.  Wilcox  Silver-Plate 
Co.  128  In<L  477 ;  Chafee  v.  Fourth  Nat.  Bank,  71  Me.  514, 
524;  Bagby  v.  Atlantic,  M.  &  0.  B.  Co.  86  Pa.  St  291;  Xy- 
coming  F.  Ins.  Co.  v.  Wright,  55  Vt  526 ;  Thurston  v.  Bosenr 
feld,  42  Mo.  474;  Willitts  v.  Wcdte,  25  N.  T.  577.  Citizens 
and  residents  of  a  country  where  insolvency  proceedings  have 
been  instituted  are  bound  by  such  proceedings  and  cannot 
pursue  the  property  of  an  insolvent  debtor  in  another  country. 
Cole  v.  Cumvingham,  138  U.  S.  107 ;  Linville  v.  Hodden,  88 
Md.  594;  Chafee  v.  Fourth  Nat.  Bank,  71  Me.  314;  Einer 
v.  Beste,  32  Mo.  240;  Long  v.  Gtirdtvood,  150  Pa.  St  413; 
Bacon  v.  Home,  123  Pa.  St  452.  A  creditor,  by  proving  his 
claim  in  bankruptcy  or  insolvency  proceedings,  submits  to  the 
jurisdiction  of  the  court  in  which  the  proceeding  is  pending 
and  cannot  pursue  his  remedy  elsewhere.  Cooke  v.  CoyU,  118 
Mass.  252 ;  Ormsby  v.  Dearborn,  116  Mass.  386 ;  Batchelder 
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f,  Bvtchelder,  66  K  H.  81;  Wilson  v.  Capuro,  41  OaL  545; 
Wood  v.  Haaen,  10  Hun,  362;  Cloy  v.  Smith,  8  Pet  411. 
Where  both  parties,  plaintiff  and  defendant,  are  residents  of 
a  foreign  state,  a  plaintiff  cannot  come  into  this  state  and  ob- 
tain an  advantage  by  our  law  which  he  could  not  obtain  by 
his  own.  If  he  seeks  to  nullify  the  law  of  his  own  state  and 
asks  the  court  to  aid  him  in  so  doing,  he  cannot  hare  such  as- 
sistance, if  for  no  other  reason  than  that  it  is  forbidden  by 
public  policy  and  the  comity  which  exists  between  states  and 
nations,  which  comity  will  always  be  enforced  when  it  does 
not  conflict  with  the  rights  of  domestic  citizens.  Bacon  v. 
Home,  128  Pa.  St  452 ;  In  re  Waite,  99  N".  Y.  438 ;  Bagly 
t>.  Atlantic,  M.  &  0.  R.  Co.  86  Pa.  St  291.  Citizens  of  a  for- 
eign state  or  country  will  not  be  aided  by  the  courts  of  this 
state  to  obtain  by  garnishment  a  preference  of  their  claim 
against  a  foreign  debtor,  in  disregard  of  proceedings  in 
their  own  country  for  the  sequestration  of  a  debtor's  estate 
and  the  appointment  of  a  trustee  thereof  in  bankruptcy. 
Long  v.  Oirdwood,  150  Pa.  St  413.  It  is  the  uniform  rule 
and  doctrine  of  all  courts  that  the  principles  of  comity  do  not 
require  that  the  courts  confer  powers  upon  a  foreign  receiver 
or  trustee  in  bankruptcy,  or  permit  him  to  bring  and  main- 
tain actions  in  this  state  that  interfere  with  and  impair  the 
rights  of  domestic  creditors.  Humphreys  v.  Hophins,  81 
Cal.  651;  Ward  v.  Pacific  Mut.  L.  Ins.  Co.  185  Oal.  235; 
Hunt  v.  Columbia^  Ins.  Co.  65  Me.  290 ;  Pierce  v.  O'Brien, 
129  Mass.  314;  Rogers  v.  Riley,  80  Fed.  759 ;  CaUin  v.  Wil- 
cox SUver-Plate  Co.  123  Ind.  477. 

For  the  respondent  there  were  briefs  by  Winkler,  Flanders, 
Smith,  Bottom  A  Fawsett,  and  oral  argument  by  F.  C. 
Winkler. 

Winslow,  J.     The  general  question  here  presented  is 
whether  a  nonresident  and  alien  creditor  may  sue  a  nonresi- 
dent and  alien  debtor  in  the  courts  of  this  state  upon  a  cause 
Vol.  127-42 
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of  action  accruing  in  a  foreign  country,  and  may  by  means 
of  garnishment  or  other  provisional  remedy  impound  property 
of  the  debtor  within  the  state,  and  obtain  judgment  permit- 
ting it  to  apply  such  property  upon  the  debt  when  one  of  our 
own  citizens  is  shown  also  to  be  a  creditor  of  the  alien  debtor 
and  to  have  taken  subsequent  legal  proceedings  to  impound 
the  property  for  the  payment  of  his  claim.  The  general  rule 
that  all  foreigners  mi  juris  who  are  not  specially  disabled  by 
the  law  of  the  place  where  the  suit  is  brought  may  there  main- 
tain suits  to  vindicate  their  rights  and  redress  their  wrongs 
is  undoubted.  Story,  Conflict  of  Laws  (8th  ed.)  §  565;  2 
Cyc  107,  108,  art  "Aliens."  Resident  alien  friends  are 
said  to  have  practically  the  same  rights  and  privileges,  so  far 
as  the  protection  by  law  of  their  persons,  liberty,  reputation, 
and  property  rights  is  concerned,  as  citizens ;  and  to  protect 
these  rights  they  must  possess  the  legal  remedies  necessary  for 
their  due  vindication.  Alien  friends,  whether  resident  or 
nonresident,  also  have,  in  the  absence  of  disabling  statutes  at 
least,  the  right  to  take,  hold,  enjoy,  and  dispose  of  property, 
real  and  personal,  and  to  make  contracts  with  residents,  and 
so  must  have  the  right  to  invoke  legal  remedies  to  maintain 
these  rights.  In  both  cases  the  remedies  are  commensurate 
with  the  rights  to  be  protected. 

The  plaintiff,  however,  is  within  neither  of  these  principles. 
It  is  a  nonresident,  it  has  no  property  of  any  kind  within 
the  state,  it  has  made  no  contract  within  the  state  or  with 
any  resident  of  the  state.  It  has  brought  action  against  an- 
other nonresident  alien,  temporarily  within  the  state,  to  re- 
dress a  wrong  committed  without  the  state,  and  it  asks  the 
courts  of  this  state  not  only  to  give  it  judgment  for  that 
wrong,  but  also  to  lend  the  aid  of  its  process  to  impound  prop- 
erty within  the  state  and  satisfy  such  judgment  therefrom  to 
the  prejudice  of  one  of  the  state's  own  citizens  who  has  a 
claim  against  the  same  debtor.  It  is  true  that  the  cause  of 
action  is  transitory  and  the  parties  both  within  the  jurisdic- 
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tion  of  the  court,  and  bo  the  court  has  jurisdiction,  and  may 
doubtless  rightly  entertain  the  cause;  but  is  the  court  com- 
pelled to  do  so,  because  of  an  inherent  right  which  the  alien 
has  to  demand  the  action  of  the  court;  or  does  it  do  so  upon 
the  principles  of  comity,  with  the  right  to  refuse  relief  when 
such  relief  prejudices  the  interests  of  resident  citizens  ?  This 
is  the  initial  question  in  the  case,  and  the  one  upon  which, 
as  it  seems  to  us,  it  must  turn.  In  considering  this  question 
there  should  be  no  confusion  of  ideas  as  to  the  exact  situation 
and  relation  of  the  various  actions  and  proceedings.  It  must 
be  kept  in  mind  that  the  original  action  is  between  two  non- 
resident aliens  upon  a  foreign  cause  of  action ;  the  appeals  in 
the  present  cases  are  from  judgment  in  two  auxiliary  actions 
brought  in  aid  of  the  main  action,  to  impound  property,  which 
actions  are,  in  effect,  only  proceedings  to  secure  payment  of 
the  judgment  in  the  main  action  by  equitable  execution  upon 
nonleviable  property.  Had  the  property  sought  to  be  reached 
been  tangible  and  leviable  in  its  nature,  writs  of  attachment 
and  execution  issued  in  the  main  action  would  have  accom- 
plished the  same  purpose.  It  is  manifest,  therefore,  that  if 
the  main  action  cannot  be  maintained  as  matter  of  right,  but 
only  (if  at  all)  on  the  principles  of  comity,  the  auxiliary  ac- 
tions or  equitable  proceedings  in  the  nature  of  attachment 
and  execution  must  fall  under  the  same  rule  which  applies 
to  the  main  action  out  of  which  they  spring,  notwithstanding 
the  fact  that  residents  of  the  state  may  be  parties  to  the  aux- 
iliary, actions  as  stakeholders  or  claimants  of  the  impounded 
property.  That  the  main  action  is  not  an  action  maintain- 
able as  a  matter  of  right,  but  only  upon  the  principles  of  com- 
ity, seems  unquestionable. 

This  court  has  held  that  a  resident  of  another  state  may 
sue  another  nonresident  upon  a  transitory  cause  of  action 
arising  outside  of  this  state,  in  our  courts,  as  a  matter  of 
strict  right.  Eingartner  v.  Illinois  8.  Co.  94  Wis.  70,  68 
N.  W.  664.     This  ruling  was,  however,  based  solely  upon 
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that  provision  of  the  constitution  of  the  United  States  which 
declares  that  "the  citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several  states." 
Sec.  2,  art  IV,  Const  of  U.  S.  It  will  be  noticed  that  the 
present  chief  justice,  though  concurring  in  the  result,  dis- 
agreed with  the  court  in  that  case  upon  this  question,  and  took 
the  position  that  the  action  could  not  be  maintained,  as  mat- 
ter of  right,  even  under  the  constitutional  provision  named, 
but  only  upon  the  principles  of  comity.  It  is  very  manifest 
that,  had  the  case  been  one  between  alien  nonresidents,  to 
whom  the  constitutional  provision  does  not  apply,  the  court 
would  have  taken  the  same  view.  It  is  not  intended,  however, 
to  base  the  decision  of  this  case  upon  i  mere  inference  of  this 
nature,  nor  is  it  necessary.  The  principle  that  an  action  be- 
tween nonresident  aliens  upon  a  cause  of  action  arising  in  a 
foreign  country  is  entertained  or  not  in  the  courts  of  this  coun- 
try as  the  principles  of  comity  may  dictate  is  very  well  sup- 
ported. It  is  said  by  Mr.  Wheaton  in  his  Elements  of  Inter- 
national  Law  (8th  ed.,  edited  by  R.  H.  Dana)  pt  2,  §  140: 

"It  is  the  duty  as  well  as  the  right  of  every  nation  to  ad- 
minister justice  to  its  own  citizens ;  but  there  is  no  uniform 
and  constant  practice  of  nations  as  to  taking  cognizance  of 
controversies  between  foreigners.  It  may  be  assumed  or  de- 
clined at  the  discretion  of  each  state,  guided  by  such  motives 
as  may  influence  its  judicial  policy." 

Mr.  Webster,  in  his  argument  in  the  case  of  Bank  of  TJ.  S. 
v.  Primrose,  defined  the  doctrine  of  comity  as  follows : 

"It  is,  in  general  terms,  that  there  are,  between  nations  at 
pearce  with  one  another,  rights,  both  national  and  individual, 
resulting  from  the  comity  or  courtesy  due  from  one  friendly 
nation  to  another.  Among  these  is  the  right  to  sue  in  their 
courts,  respectively."    6  Webster,  Works,  117. 

The  principle  is  impliedly  recognized  in  Mason  v.  Skip 
Blairecm,  2  Cranch,  240.  This  was  a  libel  for  salvage  upon 
a  French  vessel  which  had  been  damaged  in  a  collision  on  the 
high  seas  and  brought  into  an  American  port  by  a  crew  put 
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on  her  by  an  English  vessel  All  the  parties  were  foreigners, 
and  a  question  as  to  the  jurisdiction  of  the  court  was  raised, 
and  thus  treated  by  Chief  Justice  "Mabbhat.t,  (p.  264) : 

"These  doubts  [i.  s.  doubts  as  to  the  jurisdiction]  seem 
rather  founded  on  the  idea  that  upon  the  principles  of  general 
policy  this  court  ought  not  to  take  cognisance  of  a  case  arising 
entirely  between  foreigners,  than  from  any  positive  inca- 
pacity to  do  so.  On  weighing  the  considerations  drawn  from 
public  convenience,  those  in  favor  of  the  jurisdiction  appear 
much  to  overbalance  those  against  it,  and  it  is  the  opinion  of 
this  court  that  whatever  doubts  may  exist  in  a  case  where  the 
jurisdiction  is  objected  to,  there  ought  to  be  none  where  the 
parties  assent  to  if 

It  is  very  manifest  that  the  ease  was  entertained  and  de- 
cided not  because  the  alien  parties  had  a  right  to  demand  it, 
but  because  considerations  of  public  convenience  seemed  in 
that  6ase  to  require  it  Had  considerations  of  public  policy, 
convenience,  or  the  protection  of  the  interests  of  our  own 
citizens  been  upon  the  other  side  of  the  question,  it  seems 
evident  that  the  court  would  have  refused  to  exercise  its  ju- 
risdiction. This  is  really  the  principle  of  comity.  It  is  a 
question  of  discretion  in  the  exercise  of  power,  not  a  question 
of  the  existence  of  the  power  itself,  for  that  is  admitted. 

In  an  early  case  in  New  York  it  was  said  that  while  our 
courts  may  take  cognizance  of  torts  committed  on  the  high 
seas  on  board  a  foreign  vessel  where  both  parties  are  foreign- 
ers, still  "it  must,  on  principles  of  policy;  often  rest  in  the 
sound  discretion  of  the  court  to  afford  jurisdiction  or  not  ac- 
cording to  the  circumstances  of  the  case.  To  say  that  it  can 
be  claimed  in  all  oases,  as  matter  of  right,  would  introduce  a 
principle  which  might  oftentimes  be  attended  with  manifest 
disadvantage  and  serious  injury  to  our  citizens  abroad  as 
well  as  to  foreigners  here."  Gardner  v.  Thomas,  14  Johns. 
184.  This  doctrine  was  approved  in  Johnson  v.  Dalton,  1 
Cow.  543  5  Deunti  v.  Buchanan,  54  Barb.  31 ;  Ohen  v.  Schier* 
enberg,  3  Daly,  100 ;  and  the  doctrine  was  also  held  in  that 
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state  to  apply  to  actions  between  nonresident  citizens  of  other 
states  (Burdick  v.  Freeman,  120  N.  T.  421,  24  M".  E.  949), 
which,  as  we  have  seen,  is  contrary  to  the  rule  in  this  state 
as  declared  in  the  Eingartner  Case,  supra.  The  same  rule  as 
to  foreigners  is  held  in  Michigan  (Great  Western  R.  Co.  v. 
Miller,  19  Mich.  305),  where  it  was  said  that  "where  the 
parties  are  not  residents  of  the  United  States  and  the  trespass 
was  committed  abroad,  the  right  of  action  in  our  courts  can 
only  be  claimed  as  a  matter  of  comity,  and  they  are  not  com- 
pellable to  proceed  in  such  cases."  See,  also,  7  Am.  Law 
Eev.  417,  art.  "Suits  Between  Aliens."  The  doctrine  is 
reasonable ;  in  fact,  any  other  doctrine  would  seem  to  be  an 
anomaly.  The  laws  of  a  state  are  enacted  primarily  for  the 
regulation,  benefit,  and  protection  of  persons,  rights,  and 
property  within  its  jurisdiction.  To  hold  that  two  foreigners 
may  import,  bodily,  a  cause  of  action,  and  insist,  as  a  matter 
of  right,  that  taxpayers,  citizens,  and  residents  shall  await 
the  lagging  steps  of  justice  in  the  ante-room  while  the  court 
hears  and  decides  the  foreign  controversy,  seems,  on  the  face 
of  it,  to  be  unreasonable,  if  not  absurd. 

Holding,  therefore,  that  the  main  action  in  the  present  case, 
with  its  equitable  auxiliary  proceedings  to  impound  nonlevi- 
able  property,  is  to  be  maintained  in  the  courts  of  this  state 
(if  at  all)  upon  the  ground  of  comity  rather  than  upon  the 
ground  of  right,  we  are  to  inquire  what  the  general  princi- 
ples of  comity  are,  and  what  circumstances  in  the  present 
case  are  to  be  considered  in  deciding  whether  the  courts  of 
this  state  should  extend  their  aid  to  the  plaintiff.  Comity  is 
defined  as:  "Courtesy;  a  disposition  to  accommodate."  By 
the  rules  of  comity  between  nations,  the  courts  of  one  state 
will  voluntarily  enforce  the  laws  of  a  friendly  state  or  nation 
when,  by  such  enforcement,  they  will  not  violate  their  own 
public  policy  or  laws  or  injuriously  affect  the  interests  of 
their  own  state  or  of  their  own  citizens.  While  this  court  has 
not  had  occasion  to  consider  the  application  of  the  principles 
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of  comity  to  an  action  between  nonresident  aliens  upon  ft 
cause  of  action  accruing  abroad,  like  the  present,  it  has  passed 
upon  cases  involving  other  phases  of  the  question,  and  has 
clearly  recognized  the  principle  and  its  limitations.  Thus, 
in  Mowry  v.  Crocker,  6  Wis.  326,  this  court  held  that  a  vol- 
untary assignment  of  property  for  the  benefit  of  creditors 
made  in  another  state  passes  the  title  to  personal  property  of 
the  assignor  within  this  state,  and  will  be  given  full  effect  by 
the  courts  of  this  state ;  and  this  ruling  was  followed  in  Cook 
v.  Van  Horn,  81  Wis.  291,  50  K  W.  893,  and  recognized  in 
8egnitz  v.  Garden  City  B.  &  T.  Co.  107  Wis.  171,  83  N.  W. 
327,  as  well  as  in  Oilman  v.  Ketcham,  84  Wis.  60,  54  N.  W. 
395.  But  in  McClure  v.  Campbell,  71  Wis.  350,  37  K  W. 
343,  it  was  held  that  an  assignment  of  property  made  in  an- 
other state  pursuant  to  a  law  which  amounts  to  a  state  bank- 
rupt law  has  no  extraterritorial  effect,  and  will  not  be  given 
effect  by  the  courts  of  this  state  as  to  property  within  this 
state,  and  this  doctrine  has  been  subsequently  approvingly 
cited  in  FiOcins  v.  Niwnemacher,  81  Wis.  91,  51  N.  W.  79 ; 
Wells,  Faa-go  A  Co.  v.  Walsh,  87  Wis.  67,  57  N.  W.  969 ; 
Hughes  v.  Hurmer,  91  Wis.  116,  64  N.  W.  887 ;  and  Segnitz 
v.  Garden  City  B.  &  T.  Co.,  supra.  The  vital  distinction  be- 
tween the  two  principles  is  that  in  the  first  case  the  title  to  the 
property  passes  by  act  of  the  owner,  which  is  effective  as  to 
personal  property  wherever  situate,  while  in  the  second  case 
the  assignment  is  either  actually  or  practically  made  by  de- 
cree of  the  court  or  operation  of  law  in  proceedings  in  in- 
vitum,  and  hence  it  has  no  effect  outside  of  the  jurisdiction  of 
the  court.  See,  also,  Smith  v.  C.  &  N.  W.  B.  Co.  23  Wis. 
267.  It  is  well  to  note,  however,  that  even  in  the  first  line  of 
cases,  where  effect  is  given  to  the  assignment  in  this  state,  the 
ruling  is  distinctly  based  upon  the  principle  of  interstate  com- 
ity, though  the  principle  was  not  discussed  at  any  length  in 
any  of  the  cases. 

In  Oilman  v.  Eetcham,  84  Wis.  60,  54  N.  W.  395,  the 
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subject  received  Attention  in  an  opinion  written  by  the  late 
Mr.  Justice  Piitoey,  which  is  valuable  and  instructive.  Li 
this  case  it  appeared  that  a  New  York  manufacturing  corpo- 
ration had  commenced  proceedings  in  the  courts  of  that  state 
for  its  own  voluntary  dissolution,  and  had  been  adjudged  in- 
solvent and  dissolved,  and  all  its  property,  effects,  and  credits 
transferred  to  the  defendant  Ketcham  as  receiver;  that  in 
course  of  the  proceedings  an  order  had  been  made  enjoining 
all  creditors  of  the  corporation  from  commencing  or  prose- 
cuting any  actions  against  the  corporation  to  collect  their 
debts,*  which  order  had  been  served  upon  Gilman,  who  resided 
in  New  York;  that  the  New  York  statute  under  which  the 
proceedings  were  brought  did  not  contemplate  or  provide  for 
a  discharge  of  the  debtor,  but  simply  for  division  of  its  prop- 
erty among  its  creditors  and  stockholders ;  that,  after  the  in- 
junctional  order  aforesaid  had  been  made  and  served,  Gilman 
commenced  action  in  this  state  against  the  corporation,  and 
garnished  one  of  its  debtors  in  this  state,  who  brought  the 
money  into  court,  and  Ketcham  was  thereupon  interpleaded 
and  made  claim  to  the  fund,  by  reason  of  the  facta  above 
stated.  In  this  case  it  was  held  that  the  effect  of  the  volun- 
tary dissolution  proceedings  in  New  York  was  to  place  all 
of  the  corporate  property  and  assets  in  custodia  legis,  to  be 
collected  and  applied  by  the  receiver;  that  there  was  nothing 
in  the  proceeding  or  the  statutes  of  New  York  in  contraven- 
tion with  the  law  or  public  policy  of  this  state,  and  that  to 
give  effect  to  such  proceedings  would  not  prejudice  the  rights 
of  any  citizen  of  this  state.  On  these  grounds  the  claim  of  the 
receiver  was  recognized  and  upheld  upon  the  principles  of 
comity,  as  against  the  plaintiff  who  was  seeking  the  aid  of 
the  courts  of  this  state  in  violation  of  the  law,  and  evading 
the  process  of  his  own  state.  In  discussing  the  question  it 
was  said : 

"Our  own  citizens,  in  a  proper  case,  would  no  doubt  be 
protected  against  the  effect  of  BUch  extraterritorial  act  and 
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adjudication,  if  injurious  to  their  interests  or  in  conflict  with 
the  laws  and  public  policy  of  Wisconsin,  and  effect  would  not 
be  given  to  it  at  the  expense  of  injustice  to  our  own  citizens." 

This  was  not  a  chance  remark,  but  a  careful  statement  of 
the  principle  of  comity  as  applied  to  the  case  before  the  court, 
and  was  thoroughly  supported  by  citations  of  and  quotations 
from  the  authorities,  which  need  not  be  repeated  here.  This 
case  has  since  been  cited  with  approval  in  Hughes  v.  Hvnner, 
91  Wis.  116, 120,  64  K  W.  887 ;  Parker  v.  Stoughton  M.  Co. 
91  Wis.  174,  180,  64  N.  W.  7S1 ;  Wyrmm  v.  Kirnhefiy-Glwrk 
Go.  93  Wis.  554,  559,  67  N.  W.  932;  Fitmey  v.  Guy,  106 
Wis.  256,  82  N.  W.  595 ;  and  by  the  present  chief  justice  in 
his  concurring  opinion  in  Eirvgartner  v.  Illinois  8.  Co.  94 
Wis,  70,  84,  68  N.  W.  669,  where  he  also  says: 

"Actions  like  the  one  at  bar  [which  was  an  action  by  one 
nonresident  against  another  for  a  tort  committed  in  Illinois] 
are  generally  governed  by  the  principles  of  interstate  comity." 

In  Firmey  v.  Quy,  supra,  it  is  said  in  the  opinion  of  Mr. 
Justice  Marshall: 

"This  court  recognizes  fully  the  importance  of  interstate 
comity  and  uniformly  freely  gives  effect  to  it  as  regards  the 
laws  of  sister  states  when  it  will  not  seriously  violate  the 
policy  of  our  own  laws  or  the  rights  of  our  own  citizens.  .  .  . 
A  liberal  course  in  the  enforcement  of  the  laws  of  other  states 
in  proper  cases  should  be  the  rule,  but  the  paramount  duty  of 
our  judicial  system  is  to  safeguard  our  own  state  policy  and 
prevent  injustice  to  our  own  people  within  reasonable  limits." 
106  Wis.  276,  277  (82  ST.-  W.  602). 

Upon  these  principles,  then,  we  are  to  determine  whether 
the  plaintiff  should  be  allowed  by  the  courts  of  this  state  to 
take  the  moneys  which  it  has  impounded,  and  in  determining 
this  question  a  brief  reference  to  the  facts  at  this  point  will 
be  helpful  Terlinden  committed  a  tort  (the  nature  of  which 
does  not  appear)  against  the  plaintiff  in  Germany  in  May, 
1901,  and  fled  to  this  country,  bringing  the  money  in  ques- 
tion and  depositing  it  in  bank.      It  appears  to  have  been 
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his  own  money;  at  least  there  is  nothing  before  us  to  show 
to  the  contrary.  Tfie  intervener,  Umbreit,  began  to  render 
services  to  Terlinden  (the  nature  of  which  does  not  appear) 
on  August  16,  1901,  and  continued  to  render  services  until 
February  1,  1903,  when  his  bill  amounted  to  $7,500,  which 
has  not  been  paid.  The  plaintiff  commenced  suit  against 
Terlinden  to  recover  damages  for  said  tort  August  17,  1901, 
and  obtained  judgment  for  more  than  $94,000  February 
19,  1904;  more  than  $85,000  thereof  being  still  unpaid. 
At  the  time  of  commencing  suit  it  garnished  the  banks.  Umr 
breit  brought  action  against  Terlinden  in  March,  1904,  and 
garnished  the  banks,  obtained  service  by  publication,  and  was 
given  judgment  by  default  in  his  main  action  for  $7,500 
June  11, 1904.  Terlinden  was  thrown  into  involuntary  bank- 
ruptcy in  Germany  July  27, 1901,  and  the  plaintiff  has  taken 
part  in  the  proceedings.  The  German  law  prohibits  the  cred- 
itor of  a  bankrupt  from  seizing  the  bankrupt's  property  by  at- 
tachment or  execution  pending  the  bankruptcy  proceedings. 
The  plaintiff,  after  the  commencement  of  its  action,  agreed 
with  the  trustee  in  bankruptcy  that  it  would  hand  over  all 
moneys  it  might  recover  in  the  action  to  the  trustee  to  go  into 
the  general  estate. 

It  may  be  admitted  that  there  is  nothing  contrary  to  our 
laws  or  public  policy  in  the  prosecution  of  an  action  by  a  for- 
eigner against  another  to  recover  damages  for  a  tort  com- 
mitted abroad,  provided  that  the  legal  business  of  citizens  is 
not  materially  interfered  with  theheby.  The  policy  of  our 
laws  is  to  give  every  man  a  certain  and  efficient  remedy  in  the 
courts  for  the  wrongs  which  he  may  suffer.  It  may  be  ad- 
mitted, also,  that  by  the  mere  prosecution  of  the  action  to 
judgment  in  the  present  case  no  interest  of  the  public  nor 
of  any  of  our  citizens  was  prejudiced.  But  the  plaintiff 
was  not  content  simply  to  prosecute  his  action  to  judgment 
At  the  inception  of  his  action  he  asked  and  obtained  the  help 
of  the  court  to  seize  and  hold  property  of  the  defendant  within 
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the  jurisdiction  of  the  court  to  answer  the  demands  of  its  ex- 
pected judgment.  At  this  very  time  Terlinden  was  indebted 
to  Mr.  Umbreit ',  a  citizen  of  our  own  state,  in  some  amount, 
and  evidently  upon  a  contract  for  continuous  service.  There 
is  nothing  in  the  record  to  impeach  the  bona  fides  of  that  debt 
or  service.  Before  the  plaintiff  obtained  any  judgment  on  its 
claim,  Umbreit' 8  claim  had  become  large ;  action  was  begun 
upon  it  in  March,  1904,  the  same  property  impounded  by  gar- 
nishment, and  in  June,  1904,  judgment  was  obtained.  There- 
upon Umbreit  intervened  in  the  plaintiff's  garnishment  ac- 
tion, and  thus  the  foreigner  and  the  citizen  were  brought  face 
to  face,  each  demanding  the  aid  of  the  court  in  subjecting  the 
funds  in  bank  to  the  payment  of  its  claim  in  preference  to  the 
other.  If  the  foreigner  was  entitled  to  maintain  his  action 
and  prosecute  all  the  statutory  auxiliary  remedies  as  matter  of 
right,  his  present  claim  would  have  to  be  sustained,  because  he 
obtained  the  prior  lien  by  garnishment  (so  far,  at  least,  as  the 
funds  in  the  First  National  Bank  are  concerned)  ;  but  being  ^ 
only  entitled  to  ask  the  help  of  the  court  on  the  ground  of 
comity  he  must,  necessarily,  only  take  such  help  as  the  rules 
of  comity  will  give.  It  is  confidently  believed  that  no  court 
in  such  case  ever  has  allowed  or  should  allow  the  foreigner 
to  seize  and  carry  away  property  within  the  jurisdiction  when 
a  resident  creditor  stands  also  at  the  bar  with  his  judgment 
and  his  provisional  lien,  and  thus  force  such  resident  creditor 
to  go  to  a  foreign  country  to  collect  his  debt.  If  such  action 
be  not  prejudicial  to  the  rights  and  interests  of  our  own  citi- 
zens, it  is  difficult  to  see  what  action  would  be  prejudicial. 
Nor  does  it  make  any  difference  that  the  home  creditor's  claim 
may  have  accrued  after  that  of  the  foreign  creditor;  the  ques- 
tion is  not  to  be  determined  by  priority  in  point  of  time  any 
more  than  by  priority  of  garnishment,  but  by  the  situation  at 
the  time  when  the  court  is  called  upon  to  finally  decide  which 
creditor  shall  receive  its  aid.  So,  if  the  case  were  devoid  of 
any  other  facts,  comity  would  require  that  the  interests  of  the 
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home  creditor  be  protected.  But  there  lire  other  facts  which 
have  a  material  bearing.  The  foreign  creditor  is  here  nomi- 
nally in  his  character  as  a  creditor,  but  really  as  the  mere 
agent  of  the  foreign  trustee  in  bankruptcy,  who  could  not  him- 
self oome  here  and  assert  any  right  to  the  property.  The  cred- 
itor has  agreed  to  hand  over  to  the  trustee  for  general  distribu- 
tion all  that  he  may  recover  in  this  action.  Thus  it  is  proposed 
by  the  aid  of  our  courts  to  set  at  naught  the  policy  of  our  own 
law  to  the  effect  that  a  foreign  trustee  or  receiver  in  involun- 
tary bankruptcy  proceedings  obtains  no  title  to  the  debtor's 
property  within  this  state.  This  is  certainly  imposing  upon 
good  nature,  and  comity  is,  after  all,  simply  good  nature.  So 
we  reach  the  conclusion  that  so  far  as  the  case  against  the 
First  National  Bank  is  concerned,  the  judgment  is  erroneous 
and  should  have  been  in  favor  of  the  intervener. 

As  to  the  equitable  action  in  aid  of  the  garnishment  against 
the  ^Marine  National  Bank,  while  the  general  principles  of 
comity  already  discussed  are  equally  applicable,  there  are 
some  further  considerations.  In  this  case  neither  party  ob- 
tained any  lien  on  the  fund  by  reason  of  the  attempted  gar- 
nishments, because  it  was  represented  only  by  a  negotiable 
instrument  which  the  bank  had  issued  to  Terlinden.  Stats. 
1898,  sec.  2769,  subd.  1.  The  equitable  action  was,  there- 
fore, brought  by  the  plaintiff,  to  which  Umbreit  was  made  a 
party,  in  order  to  reach  the  indebtedness  represented  by  the 
negotiable  instrument  and  subject  it  to  any  judgment  which 
might  be  obtained  in  the  main  action.  At  the  time  this  action 
was  brought  Umbreit  had  brought  his  action  against  Ter* 
linden,  obtained  service  by  publication  only,  and  had  at- 
tempted to  garnish  the  Marine  National  Bank,  but  had  ob- 
tained no  judgment.  In  the  complaint  in  the  equitable  action 
the  plaintiff  alleged  that  Umbreit  claimed  a  lien  on  the  in- 
strument by  reason  of  his  subsequent  garnishment  of  the 
bank,  but  alleged  that  such  garnishment  was  without  validity 
and  without  jurisdiction,  and  therefore  prayed  that  Urn- 
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breit's  lien  be  out  off.  Umbreit  answered,  claiming  an  in- 
debtedness of  Terlinden  to  him  of  $7,500  as  aforesaid,  and 
setting  up  the  commencement  of  his  action  therefor  and  his 
garnishment  of  the  Marine  Bank.  The  court  found  that  Um- 
breit commenced  his  action  and  obtained  service  by  publica- 
tion only;  that  he  obtained  his  judgment  by  default  for  the 
full  amount  claimed,  but  made  no  findings  as  to  the  merits 
of  Umbreit? s  claim.  The  court  also  found  that  Umbreit,  at 
the  commencement  of  his  suit,  served  garnishee  process  on 
the  Marine  National  Bank,  but  concluded  that,  as  the  only 
liability  of  the  Marine  Bank  arose  by  reason  of  the  issuance 
of  a  negotiable  instrument  to  Terlinden,  no  lien  thereon  or  on 
the  liability  of  the  bank  was  secured  by  either  plaintiff's  or 
defendant's  garnishment  proceedings. 

There  is  no  bill  of  exceptions  in  the  case,  and  hence  the 
findings  of  fact  are  solely  to  'be  considered,  and  by  them  we 
are  only  informed  that  Umbreit  obtained  judgment  by  de- 
fault upon  substituted  service  of  the  summons,  and  the  ques- 
tion has  occurred  to  us  (though  not  suggested  in  the  briefs) 
whether  such  a  judgment  constitutes  any  proof  that  any  sum 
was  owing  from  Terlinden  to  Umbreit;  in  other  words,  is  the 
judgment  itself  proof  of  personal  liability,  especially  when 
the  parties  are  litigating  their  rights  before  a  court  of  equity  t 
The  validity  and  justice  of  the  plaintiff's  judgment  in  the 
main  action  cannot  be  questioned,  because  it  was  rendered 
after  personal  service  of  the  summons  and  is  unappealed 
from,  but  the  defendant  Umbreit  has  no  such  judgment  and  is 
not  found,  as  matter  of  fact,  to  have  had  any  claim  against 
Terlinden,  except  his  judgment  obtained  by  default  on  sub- 
stituted service.  When  he  comes  into  a  court  of  equity  and 
makes  his  affirmative  claim  for  priority  of  right  in  property 
which  the  plaintiff  had  in  form  equitably  impounded  and 
upon  which  he  (  Umbreit)  had  no  actual  lien,  must  there  not 
be  a  finding  that  he  actually  had  a  just  claim  in  order  to 
justify  the  court  in  protecting  himf    Is  his  judgment  any 
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proof  of  his  claim  against  Terlinden,  except  as  to  property 
garnished  or  attached!  The  principle  is  familiar  and  well 
settled  that  in  an  action  against  a  nonresident,  where  there  is 
only  substituted  service  of  the  summons,  the  court  acquires  no 
jurisdiction  for  mere  purposes  of  personal  adjudication,  but 
only  to  enter  a  judgment  with  reference  to  or  to  be  enforced 
upon  property  within  the  state  or  a  judgment  concerning 
the  status  of  one  of  our  own  citizens.  Moyer  v.  Koonbz,  103 
Wis.  22,  79  N.  W.  50 ;  Permoyer  v.  Neff,  95  U.  S.  714.  The 
judgment  in  such  action  will,  of  course,  be  effective  so  far  as 
it  affects  or  may  be  enforced  against  the  property  of  the  de- 
fendant which  has  actually  been  seized  by  attachment  or  gar- 
nishment It  has  also  been  held  by  this  court,  contrary  to 
the  rulings  in  some  jurisdictions,  that  it  is  not  essential  that 
the  property  within  the  state  be  seized  by  writ  of  attachment, 
but  that,  if  the  facts  required  by  the  statute  to  authorize  the 
order  for  publication  appeared  by  proper  affidavit,  the  court 
would  acquire  jurisdiction  to  render  a  judgment  good  at  least 
against  the  property  described  in  the  moving  papers,  provid- 
ing it  had  not  been  removed  from  the  state  or  sold  to  an  inno- 
cent purchaser  before  the  rendition  of  the  judgment  Jarvis 
v.  Barrett,  14  Wis.  591;  Oallun  v.  Weil,  116  Wis.  236,  92 
N.  W.  1091.  But  it  was  further  held,  prior  to  the  passage 
of  ch.  29,  Laws  of  1868  (sees.  13-15,  ch.  124,  Tay.  Stat), 
that  the  property  within  the  state  must  be  specifically  de- 
scribed in  the  moving  affidavit  upon  which  the  order  of  pub- 
lication is  based  or  the  court  will  acquire  no  jurisdiction. 
Winner  v.  Fitzgerald,  19  Wis.  393.  The  property  so  de- 
scribed need  not  be  property  which  can  be  attached,  but  may 
be  such  property  which  can  only  be  reached  by  creditors'  bill, 
such  as  debts  owing  by  a  resident  to  a  nonresident,  and  it  is 
now  sufficient  if  it  be  described  in  the  complaint  Bragg  v. 
Qaynor,  85  Wis.  468,  55  N.  W.  919. 

The  act  of  1868,  above  named,  as  codified  by  subd.  1, 
sec.  2639,  R.  S.  1878,  added  a  new  class  of  cases  in  which 
service  by  publication  was  authorized,  namely,  cases  where 
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the  cause  of  action  arose  in  this  state  and  the  court  has  ju- 
risdiction of  the  subject  of  the  action.  In  Witt  v.  Meyer ^ 
69  Wis.  595,  35  N.  W.  25,  this  court  expressed  a  grave  doubt ' 
whether,  in  such  case,  the  court  would  obtain  any  jurisdiction 
either  of  person  or  property  unless  it  also  appeared  by  the 
affidavit  that  the  defendant  had  property  in  this  state  which 
was  described ;  citing,  in  addition  to  Jarvis  v.  Barrett,  supra. 
Rape  v.  Heat  on ,  9  Wis.  328,  and  Jones  v.  Spencer,  15  Wis. 
583.  Just  previous  to  this  decision  it  had  been  held,  in  Smith 
v.  Orady,  68  Wis.  215,  31  K  W.  477,  that  a  foreign  per- 
sonal judgment  founded  alone  upon  service  of  process  outside 
of  the  jurisdiction,  there  being  no  property  within  that  ju- 
risdiction, was  absolutely  void ;  citing  Jarvis  v.  Barrett,  supra. 
In  view  of  the  doctrine  announced  by  the  supreme  court  of 
the  United  States  in  Pennoyer  v.  Neff,  95  IT.  S.  714,  which 
is  a  leading  case  on  this  subject,  and  which  was  cited  with 
approval  by  this  court  in  Moyer  v.  Koontz,  supra,  we  think  it 
must  be  considered  as  settled  that  the  doubt  expressed  in  Witt 
v.  Meyer  was  well  founded,  and  that  such  judgments,  except 
those  affecting  the  status  of  a  citizen,  can  go  no  farther  than 
to  be  effective  as  to  property  within  the  state  at  the  time  of 
the  commencement  of  the  action,  which  property  must  be  de- 
scribed in  the  moving  papers.  Now,  it  does  not  appear  in 
the  findings  in  the  present  case  that  the  debt  from  the  Marine 
Bank  to  Terlinden  was  named  or  described  in  the  papers 
upon  which  the  order  of  publication  was  based.  It  is  true 
that  it  appears  that  judgment  was  entered  in  the  action,  and 
it  may  be  claimed  that  the  presumption  of  regularity  in  the 
proceedings  of  a  court  of  general  jurisdiction  should  be  in- 
dulged in.  The  difficulty  with  this  claim  is  that  it  appears 
that  Mr.  Umbreit  did  have  a  valid  garnishment  of  the  funds 
in  the  First  National  Bank,  which  he  acquired  at  the  time  he 
commenced  his  suit,  and  this  would  fully  justify  the  court  in 
entering  the  formal  judgment  in  the  main  action,  so  the  office 
of  any  presumption  seems  very  doubtful  at  best 

We  conclude  that  in  the  case  of  the  creditors'  bill  against 
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the  Marine  Bank  the  mere  finding  that  a  judgment  was  ob- 
tained by  Umbreit  by  default  upon  substituted  service  is  in- 
sufficient to  authorize  this  court  to  hold  that  any  jurisdiction 
was  obtained  of  the  debt  due  from  the  bank,  because  it  does 
not  appear  affirmatively  that  in  that  action  this  property  was 
described  in  the  affidavit  or  complaint  on  which  the  order  of 
publication  was  based.  In  view  of  the  fact  that  this  point 
seems  to  have  been  overlooked  in  the  trial  of  the  case,  judg- 
ment will  not  be  directed  here,  nor,  on  the  other  hand,  will  a 
new  trial  of  the  case  be  ordered.  The  Marine  Bank  Case 
will  be  sent  back  with  directions  to  allow  the  defendant  Um- 
breit to  introduce  proof  showing  that  the  debt  due  from  the 
Marine  Bank  was  properly  described  in  the  affidavit  or  com- 
plaint upon  which  the  order  for  publication  was  based,  in 
which  event  his  judgment  will  be  given  preference  over  the 
plaintiff's  claim  to  the  full  amount  thereof;  in  case,  however, 
such  was  not  the  fact,  he  should  be  allowed  to  introduce  ex- 
trinsic evidenoe  of  the  amount  justly  and  equitably  due  him, 
and  the  plaintiff  should  be  allowed  to  meet  such  claim  by  evi- 
dence to  the  contrary,  and  the  amount  found  by  the  court  to 
be  justly  due  Mr.  Umbreit  over  and  above  what  he  may  ac- 
tually realize  from  the  judgment  in  the  garnishment  action 
should  be  given  preference,  after  which  the  plaintiff's  claim 
should  be  allowed. 

By  the  Court.-~The  judgments  in  both  actions  are  re- 
versed, with  costs.  The  garnishment  action  is  remanded  with 
directions  to  render  judgment  for  the  defendant  Umbreit  that 
he  recover  the  sum  garnished,  with  costs.  The  equitable  ac- 
tion is  remanded  to  take  further  proof,  and  for  judgment  in 
accordance  with  the  opinion. 

Cassoday,  C.  J.  (dissenting).  I  briefly  state  the  grounds 
of  my  dissent  in  this  case.  It  seems  to  be  well  established  that 
one  alien  may  sue  another  alien  in  the  state  courts  upon  con- 
tract made  abroad  or  for  a  tort  committed  in  a  foreign  coun- 
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try,  if  tibe  defendant  is  transiently  in  the  state  and  service  is 
had  upon  him  as  in  the  case  at  bar.  2  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.)  66,  67 ;  2  Cyc.  105-107.  This  seems  to  be  con- 
ceded. Such  right  to  maintain  suits  in  the  state  courts,  how- 
ever, is  of  little  or  no  value  unless  the  plaintiff  in  such  action 
is  entitled  to  the  remedies  given  to  domestic  creditors.  And 
so,  "by  comity  and  the  laws  of  the  states,  resident  aliens  have 
the  right  to  the  same  remedies  in  courts  as  citizens,  and  no 
court  will  deny  those  rights  without  positive  legislation  taking 
them  away;"  and  this  rule  applies  to  all  personal  actions. 
2  Cyc.  107,  108.  Of  course  the  lex  fori  governs  in  all  mat- 
ters relating  to  the  remedy  and  the  course  of  procedure.  22 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1383. 

"The  right  to  proceed  by  process  of  attachment  has  been 
limited  by  the  statutes  of  some  of  the  states  to  a  citizen  of 
the  state  or  to  a  citizen  of  some  other  of  the  United  States. 
As  a  rule,  however,  at  the  present  time  this  right  is  not  or- 
dinarily affected  by  the  question  of  citizenship,  and  it  is  gen- 
erally immaterial  that  the  attaching  creditor  is  a  nonresi- 
dent"   4  Cyc  406. 

"Where  the  statutory  grounds  for  the  issuance  of  the  writ 
of  garnishment  exist,  the  proceedings  may  be  instituted 
against  all  persons,  both  individual  and  corporate,  and  irre- 
spective of  whether  they  are  residents  or  nonresidents,  unless,. 
of  oourse,  they  enjoy  some  special  immunity  from  suit.  The 
statutes  authorizing  the  issuance  of  writs  of  garnishment  aren- 
as a  rule,  very  broad  in  regard  to  the  persons  who  may  take 
advantage  of  the  process,  and  generally  provide  for  its  issu- 
ance on  the  application  of  any  person;  and  the  word  'person/ 
as  so  used,  has  been  held  to  include  all  individuals,  nonresi- 
dents as  well  as  residents,  corporations,  and  sovereignties.9' 
14  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  752. 

"Since,  as  a  general  rule,  the  garnishing  creditor  acquires 
no  greater  right  in  the  property  or  credits  in  the  hands  of 
the  garnishee  than  that  possessed  by  the  defendant  at  the  time 
of  the  service  of  the  writ  of  garnishment,  a  prior  valid  sale 
or  assignment  or  lien  or  incumbrance  thereon  will  take  prece- 
dence over  a  subsequent  garnishment  On  the  other  hand,  as 
Vol.  127  —  43 
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the  garnishing  creditor  succeeds  to  all  the  rights  and  interests 
of  the  defendant  at  the  service  of  the  writ,  the  rights  of  the 
garnishing  creditor  are  not  affected  by  any  alienation  by  the 
defendant  or  incumbrance  created  or  arising  subsequently  to 
the  service  of  the  writ"  14  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.)  867. 

The  same  is  true  as  to  attachments.  4  Cyc.  632.  Our 
statutes  give  the  right  of  garnishment  in  broad  terms,  and 
extend  to  actions  "to  recover  damages  founded  upon  contract, 
express  or  implied,"  and  extend  to  cases  where  "the  defend- 
ant fraudulently  contracted  the  debt  or  incurred  the  obliga- 
tion respecting  which  the  action  is  brought"  and  to  cases 
where  the  "defendant  is  a  foreign  corporation"  or  a  nonresi- 
dent Stats.  1898,  sees.  2781,  2753.  This  court  has  re- 
peatedly held  that  proceedings  by  garnishment  or  creditors' 
bill  to  reach  nonleviable  assets  are,  in  effect,  an  equitable  levy 
from  the  time  of  service  of  process.  La  Crosse  Nat.  Bank  v. 
Wilson,  74  Wis.  391,  43  N.  W.  153 ;  Bragg  v.  Oaynor,  85 
Wis.  468,  55  K  W.  919.  It  follows  from  what  has  been  said 
that  the  plaintiff  was  properly  allowed  to  maintain  this  ac- 
tion against  Terlinden  for  the  tort  committed  by  him  in  Ger- 
many in  May,  1901,  and,  since  personal  service  was  had  upon 
him  in  Milwaukee  August  17,  1901,  and  the  First  National 
Bank  of  Milwaukee  garnished  on  that  day,  the  funds  in  the 
1>ank  were  subject  to  garnishment,  and  the  plaintiff  by  such 
.garnishment  obtained  an  equitable  lien  upon  the  funds  de- 
posited in  the  bank  August  14,  1901. 

The  fact  that  the  plaintiff  obtained  judgment  against  Ter- 
.  linden  February  19, 1904,  for  a  large  amount*  and  that  judg- 
ment never  having  been  appealed  from,  would  seem  to  con- 
clusively establish  the  right  of  the  plaintiff  to  maintain  this 
action  against  Terlinden.  The  plaintiff  having  the  right  to 
maintain  this  action  against  Terlinden,  then,  unless  there  is 
some  law  to  the  contrary,  or  the  plaintiff  is  precluded  by  the 
bankruptcy  proceedings  in  Germany,  it  would  seem  that  he 
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also  had  the  right  to  maintain  garnishment  proceedings 
against  the  bank.  The  plaintiff  here  is  acting  in  harmony 
and  co-operating  with  the  German  trustee  and  the  German 
consul  at  Chicago  for  the  benefit  of  all  the  creditors  of  Ter- 
linden  and  not  in  violation  of  the  clause  of  the  German  bank- 
rupt act  quoted  in  the  opinion  filed.  The  whole  purpose  of 
that  provision,  as  I  understand,  was  to  prevent  one  creditor 
by  such  attachment  or  execution  from  obtaining  a  preference 
over  other  creditors  in  the  courts  of  Germany.  Here,  in. de- 
fiance of  comity,  it  is  invoked  to  give  an  American  creditor 
preference  over  all  German  creditors,  and  on  a  claim  which 
had  no  existence  when  the  bankruptcy  proceedings  were  in- 
stituted, but  accrued  afterwards.  Besides,  that  provision,  as 
I  understand,  relates  wholly  to  the  remedy  for  proceedings  in 
Germany.  The  remedies  here  given  by  our  courts  are,  as  I 
understand,  given  and  regulated  entirely  by  our  statutes,  and 
not  by  the  statutes  of  Germany.  The  provision  quoted  does 
not  go  to  the  right  of  action  but  to  the  remedy  merely.  Ter- 
linden  is  here  adjudged  to  have  fraudulently  obtained  from 
the  plaintiff  the  money  here  sought  to  be  reached  by  garnish- 
ment. The  right  of  action  has  been  adjudged  to  be  in  the 
plaintiff.  According  to  the  judgment  Terlinden  had  no  de- 
fense. There  is  no  attempt  on  the  part  of  the  plaintiff  to 
obtain  a  preference  over  other  creditors  of  Terlinden.  On 
the  contrary,  and  as  the  appellant  claims,  the  plaintiff  was 
acting  in  harmony  with  the  trustee  and  for  the  benefit  of  all 
the  creditors.  Should  the  appellant's  claim  which  accrued 
subsequently  to  the  bankruptcy  proceedings  be  allowed,  it 
would  to  that  extent  defeat  the  bankri  ptcy  proceedings  and 
.give  a  preference  to  an  American  cre<  itor  over  all  German 
creditors.  It  is  true  that  the  rule  of  comity  does  not  hold 
courts  down  to  strict  legal  or  treaty  o  ligations.  But  it  re- 
quires states  or  nations  to  give  effecj;  to  foreign  laws  and 
judicial  proceedings,  not  so  much — iiji  the  language  of  Mr. 
Justice  Stoey — as  "a  matter  of  comitV  or  courtesy  as  a  mat- 
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ter  of  paramount  moral  duty."  Story,  Confl.  of  Laws,  32. 
It  is  not  only  a  friendly  courtesy  but  a  mutual  courtesy,  which 
requires  the  courts  of  the  one  state  or  country  to  do  what  the 
courts  of  the  other  states  or  country  would  be  expected  to  do 
under  similar  circumstances.  Here  the  domestic  creditor  is 
allowed  to  supersede  and  set  aside  an  equitable  lien  obtained 
long  before  the  claim  of  the  domestic  creditor  accrued,  and 
upon  the  sole  ground  that  the  garnishing  creditor  is  an  alien. 
Should  a  Wisconsin  citizen  embezzle  the  funds  of  another 
Wisconsin  citizen  and  then  abscond  to  Germany,  and  the  Wis- 
consin creditor  pursue  him  to  that  country  and  obtain  personal 
service  upon  him  by  proceedings  in  the  courts  of  that  country, 
and  then  attach  or  garnish  the  funds  so  embezzled,  it  would 
hardly  be  expected  that  a  German  court  would  allow  the 
lawyer  whose  claim  accrued  after  such  attachment  or  garnish- 
ment, in  resisting  the  same,  to  supersede  such  attachment  or 
garnishment  and  obtain  the  funds  so  embezzled  for  his  re- 
muneration in  performing  such  service.  If  it  did  we  would 
hardly  recognize  it  as  an  act  of  comity  or  courtesy  to  an 
American  citizen  or  American  law,  much  less  "as  a  matter  of 
paramount  moral  duty." 

In  my  opinion  the  judgment  should  be  affirmed  in  this  case 
and  modified  in  the  other,  according  to  the  rights  of  the  par- 
ties under  the  creditors'  bilL 

The  respondent  moved  for  a  rehearing. 

Winkler,  Flanders,  Smith,  Bottum  &  Fawsett,  attorneys, 
and  F.  C.  Winkler,  of  counsel,  for  the  motion. 

Joseph  B.  Doe,  contra. 

The  motion  was  denied  April  17,  1906,  and  the  following 
opinion  was  filed  May  8,  1906 : 

Wiwstow,  J.  Upon  motion  for  rehearing  in  these  cases 
our  attention  is  called  to  art  I  of  the  treaty  concluded  be- 
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tween  the  United  States  and  the  Kingdom  of  Prussia  in 
1828,  which  reads  as  follows: 

"There  shall  be  between  the  territories  of  the  high  contract- 
ing parties  a  reciprocal  liberty  of  commerce  and  navigation. 
The  inhabitants  of  their  respective  states  shall  mutually  have 
liberty  to  enter  the  ports,  places,  and  rivers  of  the  territories 
of  each  party  wherever  foreign  commerce  is  permitted.  They 
shall  be  at  liberty  to  sojourn  and  reside  in  all  parts  whatso- 
ever of  said  territories,  in  order  to  attend  to  their  affairs; 
and  they  shall  enjoy,  to  that  effect,  the  same  security  and  pro- 
tection as  natives  of  the  country  wherein  they  reside,  on  con- 
dition of  their  submittng  to  the  laws  and  ordinances  there 
prevailing." 

Attention  is  also  called  to  a  provision  in  the  treaty  of 
1799  between  the  same  parties  as  follows : 

"Each  party  shall  endeavor  by  all  the  means  in  their  power 
to  protect  and  defend  all  vessels  and  other  effects  belonging 
to  the  citizens  or  subjects  of  the  other,  which  shall  be  within 
the  extent  of  their  jurisdiction  by  sea  or  by  land/* 

We  have  been  unable  to  see  that  either  of  these  treaty  pro- 
visions has  any  bearing  on  the  questions  in  controversy  here. 
By  the  Court. — Motion  denied. 


Iar  be  Salteb  and  another.^ 
January  IS— April  17,  1906. 

Incorporation  of  villages:  Appeal  and  error:  Appealable  orders:  Cer- 
tiorari: When  writ  does  not  lie. 

1.  An  order  incorporating  a  village  under  sees.  854-866,  Stats.  1898, 

Is  a  final  order  made  in  a  special  proceeding,  and  hence  appeal- 
able. 

2.  An  appeal  from  an  order  incorporating  a  village  under  sees.  854- 

866,  Stats.  1898,  is  an  adequate  remedy,  and  hence  certiorari 
will  not  He  to  review  such  an  order. 


678  SUPREME  COURT  OF  WISCONSIN.      [Apb. 

In  re  Salter,  127  Wis.  677. 

Cebtiokabi  to  review  proceedings  of  the  circuit  court  for 
Marathon  county:  Geo.  W.  Bubhteix,  Judge.  Writ  quashed. 

B.  J.  MacBride  and  Oeo.  L.  Jaques,  for  the  relator. 

For  the  respondent  there  was  a  brief  by  Brown,  Prodi  & 
Oenrich,  and  oral  argument  by  Neal  Brown. 

The  following  opinion  was  filed  January  30, 1906 : 

Kebwin,  J.  This  is  a  certiorari  proceeding  issued  out  of 
this  court  to  review  the  proceedings  of  the  circuit  court  for 
Marathon  county  in  a  special  proceeding  for  the  incorporation 
of  a  village  under  sees.  854r-866,  Stats.  1898.  The  relators  ap- 
peared upon  the  hearing  in  the  circuit  court  and  made  sev- 
eral objections,  claiming  that  the  court  had  no  jurisdiction. 
These  objections  were  overruled,  and  after  hearing  the  court 
made  an  order  incorporating  the  village  of  Unity.  The  or- 
der is  a  final  order  made  by  the  court  in  a  special  proceeding, 
and  hence  was  appealable.  An  appeal  from  such  an  order  is 
an  adequate  remedy,  and  where  such  remedy  exists  certiorari 
will  not  lie.  State  ex  rel.  G.  &  N.  W.  B.  Co.  v.  O&kosh,  A. 
&  B.  W.  B.  Co.  100  Wis.  538,  77  N.  W.  193,  and  cases  cited. 

By  the  Court. — The  writ  of  certiorari  is  quashed. 

A  motion  for  a  rehearing  was  denied  April  17, 1906. 
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ACTION. 

Cause  of  action.  See  Action,  2,  3.  Aliens,  2,  3,  5,  6.  Associations,  7. 
Brokers,  1-4,  6-8.  Certiorari,  1-10.  Contracts,  2-4.  Corpo- 
rations, 2.  Damages.  Deeds,  2,  3.  Executors  and  Adminis- 
trators. Fixtures.  Fraud.  Garnishment.  Gists.  Guardian 
and  Ward.  Husband  and  Wife.  Innkeepers.  Insurance, 
11-21.  Landlord  and  Tenant.  Libel  and  Slander.  Limita- 
tion of  Actions,  3-8.    Paupers.    Pleading,  L 

Nature  and  form. 

1.  An  Independent  proceeding  commenced  by  an  original  writ,  such 

as  certiorari,  mandamus,  and  the  like,  is  an  action  under  sec. 
2595,  Stats.  1898.  State  ex  rel.  Milwaukee  Medical  College  v. 
Chittenden,  468 

Joinder  of  causes  of  action.    See  Gifts,  2. 

2.  Sec.  1199,  Stats.  1898,  prescribing  the  elements  of  a  complaint  in 

an  action  to  bar  former  owners  of  lands  on  which  the  defend- 
ant holds  tax  deeds,  constitutes  an  exception  to  the  require- 
ments of  sec.  2647.    Corry  v.  Brown,  140 

3.  A  cause  of  action  to  enforce  a  trust  or  estoppel  against  a  defend- 

ant as  an  individual  cannot  be  joined  with  or  converted  Into  a 
cause  of  action  against  him  as  administrator.    Tyler  v.  Stitt, 

379 

Limitations.  See  Executors  and  Administrators.  Guardian  and 
Ward,  9-15.  Limitation  of  Actions.  Municipal  Corporations, 
16.    Tax  Titles,  2. 

Conditions.    See  Limitation  of  Actions,  1. 

Premature  commencement.    See  Insurance,  15. 

By  whom  action  may  be  brought  or  maintained.    See  Aliens. 

At  law  or  in  equity  t    See  Gifts,  2.    Pleading,  2. 

Contract  or  tortt    See  Pleading,  2. 

Abatement.    See  Pleading,  5. 

Adjudication.    See  Principal  and  Surety,  1-3.  I 
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Administrative  Discretion.    See  Constitutional  Law,  1,  2. 

Administrators.  See  Action,  3.  Appeal,  25-31.  Executors  and 
Administrators.    Gifts,  2.    Limitation  of  Actions,  5-8. 

Admissions.    See  Rape,  7. 

Adverse  Party.  See  Discovert.  Libel  and  Slander,  7.  Refer- 
ence. 

Affidavit.  See  Aliens,  5.  Chattel  Mortgages,  1,  2.  Criminal 
Law,  1. 

Aggrieved  Party.    See  Appeal,  25. 

ALIENS. 
See  Jury. 

1.  Aliens  who  are  sui  juris  and  not  specially  disabled  by  the  law  of 

the  place  where  action  is  brought  may  there  maintain  suits  to 
vindicate  their  rights  and  redress  their  wrongs.  DUconto  G* 
sellBChaft  v.  Umbreit,  651 

2.  Plaintiff,  a  resident  and  citizen  of  Germany,  brought  action  In  a 

court  of  this  state  against  a  nonresident  alien,  temporarily 
within  the  state,  to  recover  on  a  transitory  cause  of  action 
arising  without  the  state,  and  by  the  process  of  garnishment 
sought  to  impound  property  of  the  debtor  within  this  state  to 
satisfy  its  judgment  therefrom.  IT.,  another  creditor  of  the 
debtor,  was  a  resident  and  citizen  of  Wisconsin,  and  had  secured 
by  garnishment  a  lien  on  the  same  property,  but  his  proceedings 
were  subsequent  in  point  of  time  to  those  initiated  by  the 
alien  creditor.  The  domestic  creditor,  having  obtained  judg- 
ment, thereafter  intervened  in  the  action  brought  by  the  alien. 
On  appeal  from  a  judgment  in  favor  of  the  alien,  held: 

(1)  The  main  action  could  not  be  maintained  by  the  alien  as 
a  matter  of  right,  but  only  on  the  principles  of  comity. 

(2)  The  auxiliary  action  of  garnishment  by  the  alien  was 
governed  by  the  same  principles  that  applied  to  its  main  ac- 
tion, notwithstanding  the  fact  that  residents  and  citizens  of 
Wisconsin  were  parties  to  the  auxiliary  action  as  stakeholders 
or  claimants  of  impounded  property. 

(3)  Comity  does  not  allow  an  alien  creditor  to  seize  and  carry 
away  property  within  the  jurisdiction  of  Wisconsin  courts 
when  a  resident  creditor  stands  also  at  the  bar  of  the  same 
court  with  a  judgment  and  provisional  lien,  and  thus  force  such 
resident  creditor  to  go  to  a  foreign  court  to  collect  his  debt. 

(4)  It  makes  no  difference  that  the  home  creditor's  claim 
may  have  accrued  after  that  of  the  alien ;  the  question  is  not  to 
be  determined  by  priority  in  point  of  time,  but  by  the  situation 
at  the  time  the  court  Is  called  upon  to  finally  decide  which  cred- 
itor shall  receive  its  aid. 

(5)  To  allow  the  alien  creditor,  really  the  mere  agent  of  a 
foreign  trustee  in  bankruptcy,  to  recover  would  overrule  the 
policy  of  the  state  that  a  foreign  trustee  or  receiver  in  involun- 
tary bankruptcy  proceedings  can  obtain  no  title  to  the  debtor's 
property  in  Wisconsin.  Ibid. 

2.  The  rule  that  a  resident  of  another  state  may  sue  another  non- 
resident on  a  transitory  cause  of  action  arising  out  of  Wiscon- 
sin, in  the  Wisconsin  courts,  as  a  matter  of  strict  right,  is  based 
solely  upon  the  provisions  of  sec.  2,  art  IV,  Const,  of  U.  S. 
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4.  By  the  rules  of  comity,  the  courts  of  one  state  will  voluntarily 
enforce  the  laws  of  a  friendly  state  or  nation  when,  by  such 
enforcement,  they  will  not  violate  their  own  public  policy  or 
laws  or  injuriously  affect  the  interests  of  their  own  state  or  of 
their  own  citizens.  Ibid. 

•6.  In  an  equitable  action  to  determine  the  rights  of  two  creditors 
to  a  fund,  it  appeared,  among  other  things,  that  one  creditor 
was  a  nonresident  alien,  and  that  the  other  creditor,  U.,  had 
reduced  his  claim  to  Judgment,  obtained  by  default  upon  sub- 
stituted service  of  the  summons.  On  the  trial  of  such  equitable 
action  the  court  gave  judgment  in  favor  of  the  alien  creditor, 
but  made  no  finding  as  to  the  merits  of  XL's  claim,  or  that  it 
was  named  or  described  in  the  papers  upon  which  the  order  of 
publication  was  based,  and  there  was  no  bill  of  exceptions 
returned  with  the  record  on  the  appeal  from  the  judgment 
entered  in  the  equitable  action.  Held,  that  a  mere  finding  that 
a  judgment  was  obtained  by  U.  by  default  upon  substituted 
service  was  insufficient  to  authorize  the  appellate  court  to 
hold  that  any  jurisdiction  was  obtained  of  the  debt  due  from 
the  bank,  since  It  did  not  appear  affirmatively,  from  such  find- 
ings, that  the  property  was  described  In  the  complaint,  or  in 
the  affidavit  on  which  the  order  of  publication  was  based.  Ibid. 

<>.  In  such  case  the  judgment  was  reversed  for  the  purpose  of  al- 
lowing U.  to  introduce  proof  showing  that  the  debt  due  from 
the  bank  was  described  in  the  affidavit  or  in  the  complaint,  in 
which  event  judgment  was  directed  in  his  favor;  but  in  case 
such  was  not  the  fact,  it  was  directed  that  U.  be  allowed  to  in- 
troduce extrinsic  evidence  of  the  amount  justly  and  equitably 
due  him,  which  the  alien  creditor  was  to  be  allowed  to  meet, 
and  the  amount  found  to  be  justly  due  U.  was  directed  to  be 
given  the  preference  over  the  alien  creditor's  claim.  Ibid. 

7.  Treaties  between  the  United  States  and  the  Kingdom  of  Prussia 
dated  in  1799  and  1828,  referred  to  in  the  opinion,  are  consid- 
ered to  have  no  bearing  pn  the  controversy  raised  in  this  action. 

Ibid.  - 
3.  Cassodat,  C.  X,  dissenting,  is  of  the  opinion  that  by  its  garnish- 
ment proceedings  the  alien  creditor  obtained  an  equitable  lien 
which  should  be  preferred  over  that  of  the  resident  creditor. 

Ibid. 
Ambiguity.    See  Sales,  1. 

Amendment. 
Of  charter.    See  Corporations,  3.    Municipal  Corporations,  1. 
Of  pleading.    See  Pleading,  1,  2,  4. 
Of  writ.    See  Assistance,  Writ  of,  7. 

Answer.    See  Chattel  Mortgages,  3.  4.    Pleading,  5,  6.    Sunday,  3. 

APPEAL. 

Jurisdiction.    See  Courts,  1-3. 

Decisions  reviewable:  Appealable  orders.  See  Certiorari,  11. 
1.  An  order  in  proceedings  pursuant  to  sec.  1210b,  Stats.  1898,  stay- 
ing all  proceedings  in  the  action  until  there  can  be  a  re-assess- 
ment of  all  the  property  of  the  municipality  affected,  is  not  ap- 
pealable. Maynard  v.  Greenfield,  103  Wis.  670,  followed  and  ap- 
proved.   Land  and  Securities  Oo.  v.  South  Milwaukee,         284 
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2.  Sec.  1210b,  Stats.  1898,  under  which  such  order  was  entered,  con- 

templates that  the  action  shall  be  closed  by  a  judgment;  and 
such  order  Is  a  mere  intermediate  direction  reviewable  on  ap- 
peal from  the  final  judgment  Ibid. 

3.  In  such  case  it  is  suggested  that  it  would  be  proper  practice  to 

enter  an  interlocutory  judgment  from  which  an  appeal  could 
be  taken,  and  such  judgment  would  prevent  all  prejudice  to  liti- 
gants that  might  otherwise  arise  under  the  present  condition  of 
the  appeal  statutes,  In  the  administration  of  sec  1210 6,  Stats. 
1898.  Ibid. 

4.  An  order  incorporating  a  village  under  sees.  854-866,  Stats.  1898, 

is  a  final  order  made  in  a  special  proceeding,  and  hence  appeal- 
able.   In  re  Salter,  677 

Right  to  review:  Persona  entitled.  See  Appeal,  25.  Eminent  Do- 
main, 4. 

Presentation  and  reservation  in  lower  court  of  grounds  for  review: 
Exceptions.    See  Trial,  7. 

5.  In  the  absence  of  exceptions  there  cannot  be  reversal  for  alleged 

errors.    Brown  v.  State,  193 

6.  It  appeared  from  the  record  returned  on  appeal  that  it  contained 

a  statement  that  appellants  duly  excepted  to  portions  of  the 
charge  to  the  jury  underscored  in  the  body  of  the  charge;  that 
the  portions  of  the  charge  relied  upon  as  excepted  to  were 
underscored,  and,  in  the  bill  of  exceptions,  that  there  were  par- 
ticular specifications  of  the  portions  of  the  charge  excepted  to, 
setting  out  under  separate  heads  the  language  complained  of. 
Held,  that  the  exceptions  were  sufficiently  taken.  Meyer  v. 
Home  Ins.  Co.  293 

7.  Appellant  has  a  right  to  make  specific  objection  to  the  particular 

part  of  the  charge  objected  to,  and  is  not  obliged  to  embrace 
parts  of  the  charge  not  objectionable  in  the  exception  for  the 
purpose  of  completing  a  sentence  under  a  separate  exception. 

Ibid. 

8.  The  object  of  exceptions  is  to  bring  to  the  attention  of  the  court 

the  particular  matter  objected  to.  Ibid. 

Same:  Bill  of  exceptions.    See  Appeal,  6,  16. 

Requisites  and  proceedings  for  transfer  of  cause:  Perfecting  appeal. 

See  Appeal,  26-30. 
Same:  Laches.    See  Appeal,  26-30. 
Review:  Findings,  when  disturbed. 

9.  Where  the  only  questions  argued  in  the  supreme  court  are  the 

mental  competency  of  the  testator  and  the  legality  of  execution 
of  a  will,  and  there  is  no  clear  preponderance  of  evidence 
against  the  findings  thereon  made  by  the  trial  court,  the  judg- 
ment will  be  affirmed.    Krueger  v.  Krueger,  103 

10.  Where  the  conclusion  reached  by  the  trial  court  is  not  against 

the  weight  of  the  evidence  the  judgment  will  be  affirmed.  E.  M. 
Fish  Co.  v.  Young,  149 

11.  On  appeal  the  ruling  of  the  trial  court  refusing  to  set  aside  a 

verdict  will  only  be  reversed  where  there  Is  no  evidence  to  sup- 
port it,  or  where,  though  there  is  some  evidence  in  its  sup- 
port, still  the  great  weight  of  the  evidence  Is  against  It,  and 
that  weight  is  so  reinforced  by  all  the  reasonable  probabilities 
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and  inferences  that  it  becomes  overwhelming.  Hirte  v.  Eastern 
Wis.  R.  &  L.  Co.  230 

12.  Respecting  the  question  whether  a  verdict  is  sustained  by  the- 

evidence,  and  the  ruling  of  the  lower  court  thereon,  the  su- 
preme court  will  set  aside  the  findings  of  the  Jury  only  when 
there  is  no  evidence  to  sustain  the  verdict,  or  where,  though 
there  be  some  evidence  in  its  support,  still  the  great  weight  of 
the  evidence  is  against  it,  and  that  weight  is  so  reinforced  by 
all  the  reasonable  probabilities  and  Inferences  that  it  becomes 
overwhelming.    Meyer  v.  Home  Ins.  Co.  293 

13.  In  an  action  for  damages  for  the  breach  of  a  contract,  a  finding 

by  the  referee  before  whom  the  action  was  tried  that  certain 
transactions  were  an  abandonment  of  the  contract  and  not  a 
partial  and  mutual  settlement  between  the  parties,  being  sup- 
ported by  ample  evidence,  will  not  be  disturbed.  Eastern  R. 
Co.  of  Minn.  v.  Tuteur,  382 

14.  In  an  action  on  a  bond  securing  the  performance  of  a  freight- 

handling  contract,  under  the  evidence,  stated  in  the  opinion,  a- 
finding  that  contracts  for  certain  work,  alleged  to  be  such  a 
modification  of  the  contract  as  to  release  the  sureties  on  the 
bond,  were  for  work  outside  of  the  freight-handling  contract; 
will  not  be  disturbed.  Ibid. 

15.  Where  the  trial  court  has  refused  to  find  that  any  fraud  existed, 

and  there  is  nothing  in  the  record  which  would  entitle  the  party 
alleging  fraud  to  relief  on  that  ground,  the  action  of  the  court 
will  not  be  disturbed.    Barry  v.  Minahan,  570 

Same:  Presumptions. 

16.  Evidence,  consisting  of  maps  referred  to  in  the  testimony  aa. 

present  on  the  trial,  not  brought  before  the  supreme  court  In 
the  bill  of  exceptions,  will  be  presumed  to  have  supported  the 
findings  made  by  the  trial  court    Post  v.  Roberts,       x         605 
Same:  Questions  considered.    See  Appeal,  2. 

17.  Where  the  court,  in  its  general  charge,  gave  correctly  an  abstract 

rule  of  law,  and  there  must  be  a  reversal  on  other  grounds,  it 
is  not  necessary  to  decide  whether  the  charge  sufficiently  met 
specific  instructions  asked.    Brown  v.  State,  193 

Conclusiveness  of  former  decision:  Res  ad  judicata.  See  Judgments,  1« 

Affirmance  and  reversal:  Material  and  immaterial  errors.  See 
Aliens,  5,  6.  Appeal,  9-17,  25.  Assistance,  Wbit  op,  4. 
Brokers,  3,  8.  Compromise  and  Settlement,  3.  Costs,  1. 
Damages.  Evidence,  2,  3,  6-8,  11,  12,  15,  20,  21.  Fraud,  L 
Guardian  and  Ward,  8.  Insurance,  11,  12,  15.  Judgments,  2. 
Landlord  and  Tenant,  4.  Libel  and  Slander,  7.  Master 
and  Servant,  3,  5, 16.  New  Trial,  3.  Patents,  2-4.  Rape,  7. 
Sales,  1,  2,  4.  Street  Railroads,  2,  4,  5.  Trial,  5, 10,  12-14, 
18-20.    Wills,  2,  4.    Witnesses,  6-8. 

18.  Where,  on  a  first  appeal,  a  judgment  in  favor  of  plaintiff  was 

reversed  for  error,  on  a  second  appeal  a  judgment  of  nonsuit 
was  reversed  and  a  new  trial  ordered,  and  on  the  third  appeal 
the  evidence  was  close  upon  some  material  questions,  it  cannot 
be  said,  as  matter  of  law,  that  there  is  error  in  refusing  to  di- 
rect a  verdict  in  favor  of  defendant  Hupfer  v.  Nat.  D.  Co.   306 

19.  Where  no  application  is  made  to  the  trial  court  to  be  relieved 

from  a  stipulation  that  a  guardian  received  a  sum  of  money  be- 
longing to  his  ward  at  an  agreed  date,  and  that  no  testimony 
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should  be  received  in  conflict  with  the  stipulation,  it  must  be 
held  to  control  on  appeal.    Abrams  v.  U.  8.  F.  &  G.  Co.         579 

Determination  and  disposition  of  cause:  Reversal:  New  trial  or  di- 
rection of  judgment:  Practice. 

20.  Upon  the  reversal  of  a  judgment  by  this  court  the  case  is  re- 

quired to  be  remanded  for  a  new  trial  only  when  necessary, 
and  that  condition  is  always  deemed  to  exist,  as  to  a  jury  case, 
when,  under  any  circumstances,  a  new  trial  might  result  other- 
wise than  in  such  a  judgment  being  awarded  as  would  have 
been  rendered  before  had  that  fatal  error,  or  errors,  not  been 
committed.    Hay  v.  Baraboo,  1 

21.  The  practice  rule  that  it  is  not  permissible  for  a  defendant  to 

have  judgment  in  the  trial  court  notwithstanding  the  verdict, 
and,  to  the  extent  indicated,  the  one  that  a  judgment  in  a  jury 
case  after  trial  can  only  be  legitimately  granted  on  a  verdict 
which  will  support  it,  are  obsolete.  Ibid. 

22.  A  verdict  having  been  rendered,  which  upon  its  face  is  contrary 

to  the  undisputed  evidence,  it  may  be  changed  upon  motion  to 
correspond  with  the  established  state  of  the  case  and  a  judg- 
ment be  rendered  thereon,  or  judgment  may  be  rendered  upon 
motion  of  the  party  against  whom  the  erroneous  verdict  stands 
notwithstanding  the  same.  In  the  event  of  the  proper  motion 
being  made  in  either  case  in  the  circuit  court  and  denied  and 
of  judgment  being  rendered  according  to  the  erroneous  verdict, 
and  the  same  being  reversed  upon  appeal  to  this  court,  the 
cause  may  be  remanded  with  directions  to  grant  the  motion 
and  render  judgment  accordingly.  '  Ibid. 

23.  The  last  foregoing  rule  is  based  on  the  theory  that  a  motion 

having  been  made  in  the  court  below  enabling  such  court  to 
pass  upon  the  identical  question  decided  here  and  requiring  a 
reversal,  the  proper  solution  of  which  question  in  the  first  in- 
stance must  necessarily  have  terminated  the  litigation,  the  pre- 
vailing party  on  appeal  is  entitled  to  have  the  error  fully  cor- 
rected, which  can  only  be  done  by  requiring  the  lower  court 
to  pass  upon  such  question  as  it  should  have  done  originally, 
and  to  close  the  case  accordingly.  Ibid. 

24.  The  rule  stated  is  extended  beyond  situations  to  which  it  has 

previously  been  applied,  so  that  in  case  of  a  motion  for  the 
direction  of  a  verdict  at  the  close  of  the  evidence  being  denied 
and  a  verdict  being  rendered  for  the  adverse  party,  and  its 
being  held  upon  appeal  that  the  motion  should  have  been 
granted,  and  for  reasons  necessarily  precluding  the  losing  party 
from  securing  any  different  result  by  another  trial  than  the 
one  that  would  have  necessarily  followed  a  correct  decision  of 
the  motion  in  the  first  instance,  this  court  may  cause  the  liti- 
gation to  be  terminated  in  the  court  below  without  a  new  trial, 
to  that  end  remanding  the  cause  with  directions  to  grant  the 
motion  previously  denied,  and  to  render  judgment  accordingly. 

Ibid, 
Same:  Mandate.    See  Aliens,  6. 

Appeal  to  circuit  courts.    See  Eminent  Domain,  4. 

Appeal  from  county  court:  Right  to  review:  Persons  entitled. 

25.  An  executrix  is  an  aggrieved  party  within  the  calls  of  sec  4031, 

Stats.  1898,  and  entitled  to  appeal  from  an  order  or  judgment 
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of  the  county  court  construing  a  will,  and  hence  it  is  not  error 
to  deny  a  motion  to  dismiss  her  appeal.    In  re  Paulson's  Will, 

612 
Same:  Requisites  and  proceedings:  Discretion:  Laches. 

26.  Under  sec.  4035,  Stats.  1898,  application  to  the  circuit  court  for 

leave  to  appeal  from  an  order  of  the  county  court  after  the  time 
within  which  an  appeal  may  be  taken  as  a  matter  of  right  has 
expired,  is  addressed  to  the  sound  discretion  of  the  circuit 
court,  and  the  determination  of  that  court  will  not  be  disturbed 
unless  it  clearly  appears  that  such  discretion  has  been  abused. 
In  re  O'Hara's  Will,  268 

27.  Under  the  facts,  stated  in  the  opinion,  an  application  to  the  cir- 

cuit court  in  March,  1904,  for  leave  to  appeal  from  an  order  of 
the  county  court  construing  a  will  entered  in  March,  1903,  is 
held  barred  by  laches.  Ibid. 

28.  In  such  situation  there  is  held  to  be  no  abuse  of  discretion  in  de- 

nying the  application.  Ibid. 

29.  Under  sec.  4031,  Stats.  1898,  an  appeal  from  an  order  or  Judgment 

of  a  county  court  is  taken  by  filing  the  prescribed  notice  within 
the  sixty  days  allowed,  and  an  undertaking  perfecting  such  ap- 
peal filed  a  few  days  after  the  expiration  of  the  sixty  days,  if 
otherwise  sufficient,  should  be  accepted  and  approved  by  the 
county  court    In  re  Box's  Will,  '  264 

30.  In  such  situation,  if  the  county  court  refuses  to  approve  such 

undertaking,  the  circuit  court  on  petition  should,  under  the 
provisions  of  sec.  4035,  Stats.  1898,  allow  such  appeal  upon 
such  terms  and  within  such  time  as  that  court  deems  to  be 
reasonable,  and  the  denying  of  such  a  petition  is  an  abuse  of 
discretion.  Ibid. 

Same:  Stay  of  proceedings. 

31.  Under  the  provisions  of  sec.  4036,  Stats.  1898,  an  appeal  to  the 

circuit  court  from  an  order  of  the  county  court  settling  the 
account  of  a  guardian  and  fixing  the  amount  due  the  ward 
does  not  serve  to  stay  the  institution  of  suit  in  the  circuit 
court  on  the  bond,  but  merely  further  proceedings  in  the  county 
court  in  pursuance  of  the  order  appealed  from.  Wescott  v. 
Upham,  590 

Appealable  Obdebs.    See  Appeal,  1-4.    Certiorari,  11. 

Appurtenances.    See  Mechanics'  Liens. 

Arbitration  and  Award.    See  Corporations,  2-6. 

Assessment  of  taxes.    See  Appeal,  1-3. 

Assignment  of  mortgages.    See  Estoppel,  3-5.    Mortgages,  2. 

ASSISTANCE,  WRIT  OF. 

1.  Under  sees.  3169,  3187,  Stats.  1898,  and  in  the  absence  of  a  rule 
of  court  in  that  behalf,  there  is  no  restraint  upon  the  circuit 
court  as  to  the  necessary  proceedings  preliminary  to  the  issu- 
ance of  a  writ  of  assistance  to  enforce  the  rights  of  a  purchaser 
at  a  foreclosure  sale.  The  circuit  court  may  or  may  not  require 
notice  of  the  application  to  be  given  the  occupant,  as  in  its 
judgment  may  seem  best  in  the  particular  case.  Pruhl  v. 
Rogers.  353. 
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2.  Under  said  sees.  3169,  3187,  as  to  premises  sold  r under  a  fore- 
closure judgment,  one  who  has  connected  himself  with  the 
title  by  purchase  of  the  equity  of  redemption  after  the  filing 
of  a  to  pendens,  as  well  as  an  occupant,  actual  or  constructive, 
is  deemed  a  party  to  the  action  and,  therefore,  chargeable  with 
notice  that  the  ordinary  and  usual  proceedings  in  the  execution 
of  the  judgment  will  occur,  including  the  issuing  of  a  writ  of 
assistance.  Ibid. 

Z.  The  foregoing  paragraph  has  no  reference  to  cases  where  there 
is  a  party  in  possession  under  title  not  reached  by  the  fore- 
closure judgment.  Ibid. 

4.  On  a  motion  to  vacate  a  writ  of  assistance  issued  to  put  the 

grantee  of  a  purchaser  at  foreclosure  sale  into  possession, 
under  the  facts,  stated  in  the  opinion,  the  showing  made  was 
held  insufficient  to  indicate,  with  reasonable  probability,  that 
the  claim  of  the  moving  party  could  be  maintained,  and  the 
court  was  justified  in  denying  the  motion  and  in  refusing  to 
leave  the  moving  party  to  his  ordinary  remedy  to  test  the 
truth  of  the  matter.  Ibid. 

5.  In  the  absence  of  equities  superior  to  or  impairing  the  right  of 

one  holding  a  sheriffs  deed  Issued  on  a  foreclosure  sale  to 
apply  for  a  writ  of  assistance,  mere  delay  on  his  part  is  not 
sufficient  to  warrant  denying  the  writ.  Ibid. 

6.  The  right  to  a  writ  of  assistance  Is  not  absolute,  and  while 

grounds  for  withholding  it,  in  the  court's  discretion,  may  exist, 
yet  one  holding  a  sheriff's  deed  on  a  foreclosure  sale,  duly  con- 
firmed, is  prima  facie  entitled  to  the  writ  to  put  him  in  posses- 
sion of  the  subject  of  the  purchase.  Ibid\ 

7.  The  omission  of  the  seal  of  the  court  from  a  writ  of  assistance 

is,  under  sec  2829,  Stats.  1898,  an  amendable  irregularity,  and 
is  waived  by  an  appearance  and  motion  to  set  aside  the  writ  on 
its  merits.  Ibid. 

ASSOCIATIONS. 

Rights  of  members:  Control  of  property.  See  Associations,  5-7.  Re- 
ligious Societies. 

1.  Every  participant  in  a  voluntary  organization  has.  the  absolute 

right  to  have  its  property  controlled  and  administered  accord- 
ing to  its  organic  plan  and  to  participate  in  its  affairs  in  har- 
mony therewith.    Spiritual  and  P.  Temple  v.  Vincent,  93 

2.  A  statute  enabling  a  voluntary  association  to  be  converted  into  a 

corporate  entity,  and  existing  when  the  voluntary  association 
was  formed,  is  incorporated  into  the  association  agreement  by 
necessary  implication,  and  every  member  of  such  association  is 
conclusively  presumed  to  have  impliedly  agreed,  in  joining  the 
association,  that  it  might  at  any  future  time  be  converted  into 
a  corporate  organization  according  to  the  statutes  regulating 
the  matter.  Ibid- 

3.  In  an  action  to  determine  the  right  of  possession  and  enjoyment 

of  property  formerly  possessed  by  a  voluntary  association  which 
had  been  converted  into  a  corporate  entity  by  the  action  of  a 
minority  of  its  members,  the  evidence,  stated  in  the  opinion, 
is  held  to  sustain  findings  negativing  all  charges  of  fraud  on 
the  part  of  the  minority.  Ibid. 
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Incorporation:  Name. 

4.  Where  a  voluntary  association  Is  converted  into  a  corporate 

entity  it  is  not  material  that  the  name  chosen  for  the  corpora- 
tion is  precisely  the  one  by  which  the  association  was  known, 
so  long  as  the  corporation  is  formed  for  substantially  the  same 
purposes  as  those  of  the  voluntary  association.  Ibid. 

5.  If,  in  changing  to  a  corporation,  the  steps  taken  by  a  voluntary 

association  leading  up  to  the  recording  of  the  certificate  of  or- 
ganization are  in  conformity  with  law  and  the  certificate  valid, 
the  corporation  thereby  eo  instanti  comes  into  existence  with 
its  status  as  regards  the  property  and  other  rights  of  the  asso- 
ciation and  membership  in  the  corporation  absolutely  fixed, 
and  an  immediate  and  complete  substitution  of  the  corporate 
entity  for  the  association  follows.  Ibid. 

6.  In  such  case  the  substitution  of  the  corporation  and  memberships 

therein  for  the  former  association  and  its  memberships  is  com- 
plete, regardless  of  whether  a  majority  or  minority  of  mem- 
bers of  the  association  participated  in  bringing  about  the 
change,  all  being  free  to  participate  if  they  so  desired.      Ibid. 

7.  In  such  case  any  act  done  thereafter  by  persons  in  control  of  the 

corporate  affaire  in  violation  of  any  membership  right  does  not 
affect  the  corporate  existence  or  functions.  It  is  a  mere  private 
wrong  redressible  by  the  appropriate  remedy.  Ibid. 

Assumption. 

Of  debt    See  Mortgages,  1. 

Of  risk.  See  Masteb  and  Servant,  7-9,  23-25.  Sales,  3.  Trial,  11. 

Attorneys.  See  Guardian  and  Ward,  2,  3.  Reference.  Trial,  1, 3. 
Attorneys'  Fees.    See  Wills,  13-15. 
Authentication.    See  Judgments,  2.    Wills,  1-3. 

BANKRUPTCY". 
Foreign  trustee.    See  Aliens,  2,  5. 
Preference*. 

1.  When  the-  creditor  of  one  subsequently  adjudicated  a  bankrupt 

receives  a  payment  without  reasonable  cause  to  believe  the 
debtor  insolvent  or  that  he  intended  thereby  to  give  a  prefer- 
ence, although  the  facts  known  to  the  creditor,  at  the  time  of 
the  payment,  were  such  as  would  naturally  produce  in  the 
mind  of  a  reasonably  intelligent  man  a  doubt  or  suspicion  of 
solvency,  and  such  as  would  put  a  reasonably  prudent  man  on 
inquiry,  such  payment  is  not  preferential.  Suffel  v.  McCart- 
ney Nat.  Bank,  208 

2.  Grounds  for  reasonable  belief  in  a  present  inability  of  a  debtor 

to  pay  debts  in  the  course  of  business  are  not  necessarily 
grounds  for  believing  that  his  property,  at  a  fair  valuation,  is 
not  sufficient  to  pay  his  debts.  Ibid. 

3.  Whether  the  creditor  of  a  bankrupt  in  receiving  a  payment  had 

reasonable  cause  to  believe  that  a  preference  was  intended  is 
a  question  of  fact  determinable  by  the  jury  or  trial  court   Ibid. 

Benefit  Insurance.    See  Insurance,  16,  17. 

Bill  of  Exceptions.    See  Appeal,  6,  16. 
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BILLS  AND  NOTES. 

Certificates  of  deposit.    See  Garnishment. 
Checks:  Acceptance.    See  Sunday. 

1.  The  acceptance  of  a  check  on  a  bank  is  in  the  nature  of  a  condi- 

tional payment,  which  becomes  complete  when  accepted,  and, 
when  the  amount  due  thereon  is  actually  paid,  such  payment 
relates  back  to  the  time  of  its  delivery.    Jaoooson  v.  Bentzler, 

566 
Payment  and  discharge.    See  Mortgages,  2. 

2.  The  maker  of  a  negotiable  promissory  note  can  satisfy  it  only  by 

payment  to  the  owner  at  the  time  or  to  such  owner's  authorized 
agent.  If  the  recipient  of  the  money  is  not  actually  authorized 
the  payment  is  ineffectual,  unless  induced  by  unambiguous  di- 
rection from  the  owner  or  justified  by  actual  possession  of  the 
note.    Marling  v.  Nommensen,  363 

3.  Such  rule  applies  generally  to  all  negotiable  paper  independently 

of  the  existence  of  any  mortgage  or  other  security.  Ibid. 

Actions.    See  Gifts.    Patents,  2-4.    Trial,  12-14. 

Boards. 

Of  control.    See  Criminal  Law,  4. 

Of  dental  examiners.    See  Physicians  and  Surgeons. 

Of  health.    See  Paupers. 
Boarding  Houses.    See  Innkeepers. 

Bonds.    See  Counties.    Guardian  and  Ward,  9,  10,  12-16.    Panr- 
oipal  and  Surety. 

#Books.    See  Evidence,  8. 

BROKERS. 

Employment:  Compensation:  Actions. 

1.  Under  a  contract  to  pay  a  broker,  for  his  services  in  endeavor- 
ing to  effect  a  sale,  two  per  cent,  of  the  price  for  which  the 
property  should  be  sold  to  any  customer  produced  by  him,  the 
broker  earns  his  commissions  if  he  produces  a  purchaser  to 
whom  the  principal  in  fact  sells.    Bowe  v.  Qage,  245 

3.  Where  there  is  evidence  tending  to  prove  the  making  of  a  con- 
tract to  pay  a  broker,  for  his  services  in  endeavoring  to  effect 
a  sale,  a  certain  percentage  of  the  price  for  which  the  property 
should  be  sold  to  any  customer  produced  by  him,  and  also  of 
the  production  of  a  purchaser  to  whom  a  sale  was  in  fact  made, 
in  an  action  to  recover  commissions  it  is  not  error  to  refuse  a 
nonsuit  or  to  refuse  to  direct  a  verdict  for  defendant       laid. 

3.  A  real-estate  broker  employed  to  procure  a  purchaser,  after  ex- 

pending considerable  effort  to  obtain  a  possible  purchaser,  on 
representation  by  the  principal  that  he  had  decided  to  keep  the 
land  and  not  sell  it,  was  induced  to  accept  a  small  sum  In  full 
for  his  services.  The  principal,  however,  at  once  proceeded 
to  sell  to  the  very  customer  brought  to  his  notice  by  the  broker. 
Held,  that  the  statement  that  the  principal  had  decided  to  keep 
the  land  and  not  sell  it  was  a  false  representation  of  an  exist- 
ing fact,  although  depending  on  the  principal's  mental  state. 

Ibid. 

4.  In  such  case  the  broker  was  entitled  to  retain  the  money  paid, 

subject  only  to  an  equity  in  favor  of  the  principal  that,  if  the 
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broker  showed  himself  entitled  to  payment  according  to  the 
contract  of  employment  by  reason  of  completed  performance 
thereof,  such  payment  should  be  applied  thereon,  and  where 
such  application  is  offered  by  the  complaint  and  made  by  the 
judgment,  it  is,  in  practical  effect,  a  return  of  the  money  to 
the  principal.  Ibid. 

5.  In  an  action  by  a  real-estate  broker  to  recover  commissions,  an 

Instruction,  stated  in  the  opinion,  is  held  erroneous.  Ibid, 

6.  When  a  broker  contracts  to  procure  a  purchaser  for  real  estate 

on  commission  It  is  not  essential  that  he  should  himself  bring 
the  purchaser  bodily  to  the  owner,  but  it  is  sufficient  if  through 
his  efforts  a  person  is  found  within  the  time  limited,  or  if  no 
time  is  limited  within  a  reasonable  time,  who  comes  to  the 
owner  ready  and  willing  to  purchase  the  property  at  the  re- 
quired price.    Grieb  v.  Koefller,  314 

7.  In  an  action  by  real-estate  brokers  for  commissions,  the  evidence, 

stated  in  the  opinion,  is  held  sufficient  to  sustain  a  verdict  for 
plaintiffs.  Ibid. 

8.  In  an  action  by  real-estate  brokers  for  commissions,  It  was 

claimed  by  the  defendant  that  the  sale  was  in  fact  made 
through  the  efforts  of  another  broker,  and  the  defendant  was 
asked  to  state  the  circumstances  under  which  an  option,  which 
preceded  the  sale,  was  finally  made,  and  a  general  objection  to 
the  question  was  sustained.  Held  error,  but  cured  by  subse- 
quent testimony.  Ibid. 

9.  In  an  action  by  real-estate  brokers  to  recover  commissions,  under 

the  evidence  it  is  held  that  the  rule  that  where  the  condition  or 
value  of  the  property  has  materially  changed  between  the  first 
interview  with  the  broker  and  the  time  of  the  sale  it  is  the 
duty  of  the  broker  to  consult  his  principal  and  ask  for  new  in- 
structions before  making  a  sale,  had  no  application.         Ibid* 

Buildings.    See  Masteb  and  Servant,  17,  25. 

Burden  of  Pboof.    See  Evidence,  1-3. 

Cause  of  Action.    See  Action. 

Cbbtaintt.    See  Contracts,  3. 

CERTIFICATE  OF  DEPOSIT.      See  GARNISHMENT. 

CERTIORARI. 
See  Action,  1.    Coubts,  1.    Physicians  and  Surgeons,  8. 

1.  Where  a  decision  by  a  quasi- Judicial  tribunal,  affects  Injuriously 

and  with  substantial  directness  one  not  a  party  to  the  record 
having  no  other  efficient  legal  remedy,  he  may,  in  the  discre- 
tion of  the  court  possessed  of  the  Jurisdiction,  have  the  use  of 
its  writ  of  certiorari  to  remedy  the  wrong  as  to  Jurisdictional 
errors.    State  ex  rel.  Milwaukee  Med.  College  v.  Chittenden, 

48S 

2.  If  In  the  exercise  of  sound  judicial  discretion  an  injured  person 

ought  to  be  accorded  an  original  writ  of  certiorari,  It  is  an 
abuse  of  authority  to  refuse  it  Ibid. 

3.  The  rule  that  no  one  but  a  party  is  entitled  to  use  the  remedy  of 

certiorari  is  to  be  regarded  as  using  the  term  "party"  in  its 
broad  sense:  that  of  Including  all  persons  injuriously  affected 

Vol.  127—44 
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with  substantial  directness  and  having  no  other  efficient  legal 
remedy,  whether  they  are  parties  to  the  record  or  might  prop- 
erly be  such.  Ibid\ 

4.  When  the  writ  of  certiorari  is  granted  to  one  neither  a  party  to 

the  record  nor  necessary  thereto, — the  tribunal  in  the  proceed- 
ing sought  to  be  reviewed  having  jurisdiction  of  the  party  or 
parties  and  of  the  subject  matter, — such  writ  reaches  only  juris- 
dictional errors  committed  in  deciding  a  matter  within  its  ju- 
risdiction to  decide,  proceeding  properly.  Ibid. 

5.  When  the  proceeding  to  be  reviewed  was  direct  against  person  or 

property,  the  personal  right  being  the  only  one  involved  or  be- 
ing one  coupled  with  another  primary  right,  he  Is  a  necessary 
party  and,*  if  not  brought  in  by  proper  citation,  a  writ  of  cer- 
tiorari in  his  behalf  will  reach  jurisdictional  error  as  to  pro- . 
ceeding  at  all  in  the  matter  and  excess  of  jurisdiction  as  well. 

Ibid. 

6.  A  decision  as  to  the  status  of  a  dental  college,  incidental  to  pass- 

ing upon  an  application  for  a  license  to  practice  dentistry, 
based  on  a  diploma  Issued  thereby,  is  within  the  rule  stated  as 
regards  discretionary  authority  to  permit  the  use  of  the  writ  of 
certiorari  to  correct  jurisdictional  errors.  Ibid. 

7.  The  writ  of  certiorari  is  not  usable  as  a  means  of  reviewing  leg- 

islative discretion,  or  judicial  discretion,  or  a  determination 
which  is  strictly  a  usurpation  in  that  it  was  pronounced  by  one 
having  no  authority  or  semblance  of  authority.  Ibid. 

S.  The  writ  of  certiorari  on  behalf  of  a  proper  applicant  is  a  proper 
means  of  testing,  for  jurisdictional  error,  the  decision  of  a 
^nonjudicial  tribunal  having  authority,  under  some  circum- 
stances, to  deal  with  the  subject  involved,  or  of  a  tribunal  of 
such  dignity  that  its  action  in  the  matter  might  probably  be  in- 
jurious to  such  applicant  if  allowed  to  stand  unchallenged. 

IbuL 

t>.  The  writ  of  certiorari  was,  by  the  constitution,  made  an  appur- 
tenance, as  before,  to  the  jurisdiction  of  superintending  con- 
trol, with  its  common-law  function  in  that  regard  and  that 
only.  Such  function  extends  wholly  to  matters  of  jurisdiction, 
as  regards  independent  proceedings.  Ibid. 

10.  Jurisdictional  error,  as  to  a  court  proceeding  according  to  the 

course  of  the  common  law,  relates  to  the  person  or  the  sub- 
ject matter.  Such  error  as  to  other  tribunals  extends  to  clear 
errors  of  law,  such  as  deciding  an  issue  of  fact  one  way  when 
the  reasonable  inferences  from  the  evidence  so  strongly  point 
the  other  way  as  to  leave  no  reasonable  basis  for  the  decision. 

Ibid. 

11.  An  appeal  from  an  order  incorporating  a  village  under  sees.  854- 

866,  Stats.  1898,  is  an  adequate  remedy,  and  hence  certiorari 
will  not  lie  to  review  such  an  order.    In  re  Salter,  677 

Changs  of  Venue.    See  Cbdohal  Law,  1. 

CHATTEL  MORTGAGES. 

Filing:  Renewal:  Requisites  of  affidavit. 

1.  Under  sec.  2315,  Stats.  1898,  when  the  affidavit  of  renewal  is 
made  by  any  person  other  than  the  mortgagee,  the  fact  of  the 
agency  must  be  sworn  to  by  the  affiant;  a  mere  recital  of  the 
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agency  Is  not  a  part  of  the  affidavit  and  is  Insufficient  Chick- 
erino^Ohase  Bros.  Co.  v.  White,  83 

2.  In  such  case  parol  evidence  of  the  fact  cannot  cure  the  defect 

Ibid. 
Foreclosure:  Notice  of  sale. 

8.  Under  sec.  2316a,  Stats.  1898,  an  answer  in  an  action  on  a  prom- 
issory note  secured  by  a  chattel  mortgage,  alleging  a  sale  of 
the  mortgaged  property  without  public  notice,  states  a  good 
defense.    Bekkedal  v.  Johnson,  624 

4.  While  sec.  2316a,  Stats.  1898,  does  not  prohibit  a  sale  without 
public  notice,  and  while  it  is  competent  for  the  mortgagor  to 
waive  the  statutory  privilege  of  such -notice,  where  the  pleading 
alleging  the  invalidity  of  the  sale  for  lack  of  such  notice  does 
not  show  any  such  waiver,  none  can  be  presumed  to  support  a 
demurrer  thereto.  Ibid. 

6.  Under  sec.  2316a,  Stats.  1898,  the  clause  as  to  selling  without 
notice  is  not  limited  to  sales  within  the  five-day  period,  but 
applies  also  to  sales  "at  private  sale  without  public  notice." 

Ibid. 

6.  Courts,  as  well  as  individuals,  in  the  mere  administration  of  con- 
•  tract  obligations  in  a  representative  capacity  are  bound  by  the 

law  in  respect  thereto  the  same  as  the  original  possessor  of  the 
property  affected  thereby,  and  hence  the  fact  that  chattel-mort- 
gaged property  was  in  custodia  legis  at  the  time  of  making  a 
sale  without  the  public  notice  required  by  sec.  2316a,  Stats. 
1898,  does  not  relieve  the  sale  of  the  consequences  imposed  by 
that  section.  Ibid. 

7.  Under  sec.  2316a,  Stats.  1898,  the  clause  as  to  liquidated  damages 

relates  to  the  five-day  period  only,  and  does  not  cover  sales 
made  without  public  notice  more  than  five  days  after  the  taking 
possession  of  the  mortgaged  property.  Ibid. 

Same:  Report  of  sale. 

8.  Ch.  122,  Laws  of  1903,  is  not  a  mere  remedial  statute,  but  it  is 

designed  that  its  features  shall  be  regarded  as  incorporated 
into  future  mortgage  contracts.    Bekkedal  v.  Johnson,         624 

9.  Ch.  122,  Laws  of  1903,  does  not  apply  to  mortgages  in  force  be- 

fore it  took  effect,  otherwise  it  would  fall  within  the  prohibi- 
tion against  legislation  impairing  the  obligation  of  contracts. 

Ibid. 

Checks.    See  Bills  and  Notes,  1.    Sunday,  1. 

CiBourr  Courts.  See  Appeal,  26,  30,  31.  Assistance,  Writ  of. 
Certiorari,  9.    Costs,  6.    Courts,  1,  3.    Eminent  Domain,  2,  4. 

Circumstantial  Evidence.    See  Criminal  Law,  2-7. 

Cities.    See  Municipal.  Corporations. 

Citizens.    See  Aliens. 

Claims.    See  Executors  and  Administrators. 

Classification.    See  Constitutional  Law,  9,  10. 

Cloud  on  Title.    See  Municipal  Corporations,  3. 

Coercion.    See  New  Trial,  1,  2. 

Colleges.    See  Certiorari,  6.    Physicians  and  Surgeons. 

Comity.    See  Aliens. 

Commissioners.    See  Eminent  Domain,  2-4. 

Commissions.    See  Brokers. 

Complaint.    See  Action,  2,  3.    Pleading,  1-4.    Raps. 
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COMPROMISE  AND  SETTLEMENT. 
See  Bboxebs,  4. 

1.  The  whole  doctrine  of  refund  upon  repudiation  of  a  contract  of 

settlement  is,  not  technical,  but  equitable,  and  requires  merely 
that  practical  rights  of  the  other  party  shall  not  be  thereby 
prejudiced;  that  he  shall  be  no  worse  off  than  if  he  had  never 
made  the  contract  of  settlement    Bowe  v.  Qage,  245 

2.  Application  of  money  paid  on  a  void  settlement  to  an  actual 

existing  debt  due  from  the  payor  entirely  satisfies  all  require- 
ments of  refunding  or  tender  as  a  prerequisite  to  denying  a 
settlement  on  the  ground  of  fraud.  Ibid. 

8.  Instructions  to  the  jury  on  the  quantum  and  character  of  evi- 
dence necessary  to  warrant  a  finding  of  fraud  inducing  a  settle- 
ment, merely  cautioning  them  that  they  are  to  find  fraud  only 
if  they  are  "satisfied  by  a  preponderance  of  the  evidence/'  in 
the  face  of  requests  for  instructions  that,  notwithstanding  a 
mere  preponderance  of  evidence,  the  finding  of  fraud  should 
not  be  made  unless  the  jury  were  satisfied  by  evidence  that 
was  clear,  satisfactory,  and  convincing,  are  erroneous,  since  it 
is  only  upon  evidence  that  is  clear  and  satisfactory  that  an 
affirmative  finding  of  fraud  can  properly  be  made.  lbid\ 

Condemnation.    See  Eminent  Domain. 

Conditional  Payment.    See  Bills  and  Notes,  1. 

Conditions.    See  Limitation  of  Actions,  L,    Wills,  8,  12. 

Confidential  Communications.  See  Evidence,  8,  9.  Libbx  and 
Slander. 

Confidential  Relations.    See  Husband  and  Wife.    Witnesses,  1. 

Consent.    See  Rape,  2,  3,  5. 

CONSTITUTIONAL  LAW. 

Operation  of  constitutional  provisions.    See  Statutes,  L 
Legislative  powers  and  delegation  thereof. 

1.  Authority  which,  by  the  constitution,  is  vested  in  the  legisla- 

ture, is  the  power  to  make  law.  It  may  be  exercised,  leaving 
in  the  particular  Instance  to  some  other  agency  the  dnty  of 
determining  questions  of  fact  essential  to  the  application 
thereof.  The  former  involves  legislative,  the  latter  adminis- 
trative discretion.  State  ex  rel.  Milwaukee  Medical  College  v. 
Chittenden,  *  468 

2.  The  true  distinction  between  delegation  of  power  to  make  law 

and  delegation  of  power  to  administer  law  is  this:  the  former 
contemplates  exercise  of  discretion  as  to  what  the  law  shall  be> 
the  other  exercise  of  discretion  in  the  administration  of  law. 

Ibid. 

3.  The  legislature  may  properly  designate  any  agency  it  sees  fit 

within  the  state,  reasonably  calculated  to  act  justly  in  the  mat- 
ter, to  nominate  persons  for  appointment  to  administer  its  mere 
police  regulations.  Ibid. 

Judicial  powers  and  functions.    See  Courts,  1-3. 

4.  Sec  4944c,  Stats.  1898,  as  amended  by  ch.  28,  Laws  of  1899,  an* 

thorizing  the  board  of  control,  under  certain  circumstances, 
to  transfer  convicts  from  the  state  reformatory  to  the  state 
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prison,  is  not  a  conferring  of  Judicial  power  on  the  board  of 
control,  which,  by  the  constitution,  is  confined  to  courts.  In  re 
Harrington,  241 

5.  The  judicial  authority  of  the  constitution  is  power  to  administer 

remedies  for  remedial  rights,  formerly  exercisable  exclusively 
by  courts:  to  make  judicial  decisions,  strictly  so  called,  in  ac- 
tions or  special  proceedings  and  to  enforce  the  same.  Btate 
ex  rel.  Milwaukee  Medical  College  v.  Chittenden,  468 

Same:  Superintending  control.    See  Cehtiorabi,  9. 

Same:  Foreign  judgments.    See  Judgments,  3. 

Police  power.    See  Constitutional  Law,  3. 

6.  The  police  power  includes  legislative  authority  to  make  all  regu- 

lations reasonably  necessary  or  conducive  to  the  public  welfare. 
Btate  ex  rel.  Milwaukee  Medical  College  v.  Chittenden,        468 

7.  The  word  "reasonable"  limits  the  police  power,  both  as  to  sub- 

jects to  be  regulated  and  the  character  of  the  regulation,  by 
express  constitutional  inhibitions  and  implied  ones  as  well, 
and  the  judgment  of  the  judiciary  as  to  what  is  within  the 
realm  of  such  subjects  and  reasonable,  fair  doubts  in  all  cases 
being  deemed  sufficient  to  turn  the  scales  in  favor  of  legisla- 
tive authority  whenever  it  shall  have  been  asserted.  Ibid. 
$.  There  is  no  such  thing  as  a  police  power  which  is  above  the 
constitution,  or  which  justifies  reasonable  or  any  violation  of 
express  constitutional  prohibitions  or  manifest  implied  ones; 
the  power  is  hedged  about  on  all  sides  by  constitutional  re- 
straints with  the  judiciary  to  stand  guard  at  the  boundaries. 

Ibid. 

Obligation  of  contracts.     See  Chattel  Mortgages,  9.     Constitu- 
tional Law,  12,  13.    Limitation  of  Actions,  2.    Patents,  1. 

Privileges  and  immunities.    See  Aliens,  3.    Wills,  11. 

Same:  Religious  worship.    See  Wills,  11. 

Private  or  local  laws:  Classification. 

9.  Under  constitutional  limitations  classification  must  be  based  on 
substantial  and  real  differences  in  the  classes,  which  are  ger- 
mane to  the  purpose  of  the  law  and  reasonably  suggest  the  pro- 
priety of  substantially  different  legislation,  the  legislation  must 
apply  to  each  member  of  the  class,  and  the  classification  must 
not  be  based  on  existing  circumstances  only,  but  must  be  so 
framed  as  to  include  in  the  class  additional  members  as  fast  as 
they  acquire  the  characteristics  of  the  class.  Bingham  v.  Mil- 
waukee Co.  344 

10.  Ch.  444,  Laws  of  1903,  is  not  a  special  or  private  law  within  the 

prohibition  of  sec.  31,  art  IV,  Const  Ibid. 

11.  Under  ch.  444,  Laws  of  1903,  the  classification  of  counties  by  pop- 

ulation is  not  based  on  existing  facts  only,  but  is  so  framed  as 
to  admit  additional  members,  is  based  on  substantial  and  real 
differences  germane  to  the  subject  covered  by  the  law,  and  the 
characteristics  of  the  class  suggest  the  propriety  of  the  law  as 
applicable  to  the  class,  while  refusing  it  to  other  counties  not 
in  the  class.  Ibid. 

Equal  protection  of  laws:  Due  process  of  law.    See  Counties,  1. 
Patents,  1. 

12.  The  property  of  a  mutual  insurance  company  and  the  equitable 

property  rights  of  its  members  are  within  the  guarantees  of  the 
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state  constitution  as  regards  the  Inhibition  against  laws  im- 
pairing the  obligation  of  contracts,  and  the  inhibition  of  the 
national  constitution  as  regards  the  equal  protection  of  the 
laws  and  deprivation  of  property  without  due  process  of  law. 
Huber  v.  Martin,  412 

IS.  A  law  enacted  during  the  life  of  a  mutual  insurance  company 
providing  for  the  distribution  of  its  assets  or  a  bestowal  there- 
of upon  another  without  consent  of  all  of  its  members,  no  au- 
thority in  that  regard  being  contained  in  the  charter  of  such 
company,  offends  against  the  constitutional  limitations  re- 
ferred to.  Ibid. 

14.  Where  the  subject  matter  involved  in  a  Judicial  or  gtwsi-judicial 

proceeding  is  the  intangible  thing  denominated  status,  the  pro- 
ceedings in  respect  thereto  requisite  to  a  legitimate  determina- 
tion are  the  same  as  in  a  case  where  the  subject  matter  is  of  a 
tangible  character.  State  ex  rel.  Milwaukee  Medical  College 
t7.  Chittenden,  468 

15.  In  any  such  case  the  rule  applies  that  no  one  shall  be  condemned 

in  his  person  or  his  property  without  first  having  had  his  day 
in  court  according  to  the  law  of  the  land:  the  fundamental 
principles  of  justice.  Ibid. 

Construction.    See  Wills,  8-15. 

Contagious  Diseases.    See  Paupers. 

CONTEMPT. 

See  Divorce,  3.    Libel  and  Slander,  7. 

L  There  is  a  marked  distinction  in  the  remedies  afforded  and  the 
procedure  to  be  followed  in  each  class  between  criminal  con- 
tempts under  ch.  117,  Stats.  1898,  and  contempts  in  civil  ac- 
tions under  ch.  150.  The  former  have  all  the  characteristics 
and  incidents  of  a  criminal  prosecution  in  the  name  of  the 
state,  while  the  latter  have  those  of  a  civil  proceeding.  Emer- 
son v.  Hubs,  215 

2.  The  proceedings  to  punish  a  civil  contempt  under  ch.  150,  Stats. 
1898,  are  designed  to  enforce  obedience  to  the  decrees  of  the 
court,  to  Indemnify  parties  to  the  action  for  their  actual  loss 
or  injury,  and  to  compel  performance  of  duties  still  within  the 
contemnor's  power.  Ibid. 

5.  The  provisions  of  ch.  150,  Stats.  1898,  governing  civil  contempts, 

warrant  the  imposition  of  a  fine  or  imprisonment,  or  both,  in 
cases  where  no  actual  loss  or  injury  is  shown;  and  when  a  fine 
Is  so  imposed  it  is  in  the  nature  of  a  penalty,  and  is  to  be  paid 
into  the  state  treasury  to  the  credit  of  tne  school  fund.     Ibid. 

4.  In  cases  of  civil  contempts  punishable  under  ch.  150,  Stats.  1898, 
where  actual  loss  or  injury  results  from  the  alleged  miscon- 
duct, instead  of  imposing  a  fine  the  proper  proceeding  is  to 
order  a  sum  to  be  paid  to  the  aggrieved  party  to  indemnify 
him  for  such  loss  or  injury.  Ibid. 

6.  In  proceedings  supplemental  to  execution  a  Judgment  debtor, 

who  was  ordered  to  appear  before  a  court  commissioner  to 
answer  under  oath  as  to  his  property  and  abide  the  orders 
of  the  commissioner,  defaulted.  Thereafter  the  commissioner 
made  an  order  requiring  the  debtor  to  show  cause  before  the 
circuit  court  why  he  shouKL  not  be  punished  as  for  a  contempt. 
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and  the  debtor  again  defaulted.  Held,'  that  it  then  devolved 
upon  the  court  to  determine  (1)  whether  the  alleged  miscon- 
duct had  been  committed;  (2)  if  the  debtor  was  found  guilty, 
whether  such  misconduct  was  calculated  to  or  actually  did  de- 
feat, impede,  or  prejudice  the  rights  and  remedies  of  the  judg- 
ment creditor;  (3)  if  it  was  so  found,  whether  an  actual  loss 
or  injury  had  resulted  to  the  judgment  debtor  from  such  mis- 
conduct; (4)  if  no  resultant  loss  or  injury  was  adjudged,  to 
impose  a  fine  or  imprisonment,  or  both,  as  a  punishment  for 
the  contempt;  (5)  if  resultant  loss  or  injury  was  adjudged,  to 
order  the  defendant  to  pay  to  the  injured  party  a  sum  to  in- 
demnify him  and  to  pay  his  costs  and  disbursements,  and  in 
addition,  if  a  proper  case,  to  coerce  performance  of  acts  and 
duties  owing  to  the  injured  party,  and  still  in  the  defendant's 
power  to  perform.  Ibid. 

6.  In  such  case  the  successive  adjudication  of  each  of  the  forego- 
ing propositions  was  an  essential  and  necessary  step  to  give 
validity  to  the  proceeding,  and,  in  their  absence,  no  foundation 
was  shown  for  an  order  directing  the  judgment  debtor  to  per- 
form a  duty  theretofore  omitted  and  still  in  his  power  to  per* 
form,  to  pay  a  fine,  and  in  default  to  stand  committed  until  the 
order  should  be  obeyed.  '  Ibid. 

'  CONTRACTS. 

Requisites  and  validity.    See  Brokers.    Corporations,  5-7.    Insur- 
ance,'11-21.    Mechanics'  Liens.    Paupers.    Sales.    Sunday. 
Same:  Executory  contracts. 

1.  An  executory  contract  in  which  the  promises  are  all  on  one  side 

is  unilateral  and  not  to  be  enforced.  Eastern  R.  Co.  of  Minn* 
v.  Tuteur,  382 

Construction  and  operation.    See  Associations,  1-3.  Principal  and 
Surety.    Sales,  1,  2. 

2.  In  an  action  on  a  freight-handling  contract  between  a  railway 

company  and  P.,  set  out  in  the  opinion,  P.  is  held  to  be  an  in- 
dependent contractor  and  not  a  mere  employee  of  the  railway 
company.    Eastern  R.  Co.  of  Minn.  v.  Tuteur,  382 

3.  A  freight-handling  contract  between  a  railway  company,  with  an 

established  business  and  dock  at  a  junction  point  between  its 
line  and  water  navigation,  and  P.,  which  did  not  in  express 
words  require  the  railway  company  to  furnish  P.  any  freight  to 
handle,  under  the  situation  and  circumstances  surrounding  the 
parties  when  the  contract  was  made  and  the  words  of  the  con- 
tract, stated  in  the  opinion,  is  held  to  require  the  railway  com- 
pany to  furnish  to  P.  freight  to  handle,  sufficiently  fixed  in 
amount  as  to  render  the  contract  mutual,  definite,  and  certain. 

Ibid. 

4.  In  such  case  P.  had  given  a  bond  to  secure  the  performance  of 

such  contract,  which,  in  referring  to  the  contract,  recited  that 
P.  had  thereby  contracted  to  handle  the  freight  which  the  rail- 
way company  "requests  him  to  handle."  It  appeared  from  the 
evidence,  however,  that  there  were  carriers  who  brought  mer- 
chandise to  the  railway  company's  dock,  and  who  had  the  right 
to  handle  their  own  freight,  if  they  so  chose.  Held,  that  it  did 
not  follow  from  the  quoted  words  that  the  railway  company 
was  not  bound  to  give  P.  anj%freight  to  handle,  since  it  would 
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be  necessary  for  the  railway  company  at  times  to  designate  to 
P.  the  freight  which  he  was  to  handle  and  the  freight  which 
was  to  be  handled  by  the  carriers  themselves,  and  that  such 
language  referred  to  such  contingency.  Ibid. 

Performance  or  breach.  See  Appeal,  13,  14.  Brokers,  1-4,  6-8. 
Compromise  and  Settlement.  Damages,  2.  Landlord  and 
Tenant.    Pleading,  6. 

Contributory  Negligence.    See  Trial,  11. 

Conversion.    See  Deeds,  3. 

Conveyances,  See  Chattel  Mortgages.  Deeds.  Estoppel,  2-5. 
Mortgages.    Recording  Acts. 

Convicts.    See  Constitutional  Law,  4. 

Copies.    See  Evidence,  9.    Judgments,  3.    Wills,  1-3. 

CORPORATIONS. 

Incorporation  and  organization.  See  Associations,  2,  4-7.  Relig- 
ious Societies. 

Corporate  existence. 

1.  An  unconstitutional  act  of  the  legislature  is  not  a  sufficient  basis 

for  a  corporation  de  facto.  That  can  exist  only  in  case  of  a 
law  under  which  it  might  have  been  created  de  jure.  Huber  v. 
Martin,  412 

2.  The  law  that  corporate  existence  cannot  be  inquired  Into,  except 

by  judicial  proceedings  in  the  name  of  the  state,  does  not  apply 
to  a  pretended  but  not  even  a  de  facto  corporation.  Ibid\ 

Corporate  name.    See  Associations,  4. 

Amendment  of  charter:  Power  of  legislature. 

3.  The  legislature  may  alter  or  amend  the  charter  of  a  corporation 

but  cannot  legitimately  appropriate  its  property  without  the 
consent  of  all  of  its  members,  either  to  its  own  use  or  that  of  a 
private  party,  though  such  party  be  a  successor  corporation,  In 
the  absence  of  some  authorization  to  the  contrary  in  the  charter 
originally.    Huber  v.  Martin,  412 

Members:  Rights  and  liabilities:  Control  of  property.    See  Associa- 
tions, 1-3,  5-7.    Corporations,  3,  4.    Insurance,  1-9. 
Same:  Surplus:  Distribution.    See  Insurance,  7,  8. 

Same:  Suing  or  defending  on  behalf  of  corporation.  See  Associa- 
tions, 7.    Insurance,  9. 

Officers.    See  Discovery,  3. 

Re-incorporation  and  re-organization.    See  Insurance,  10. 

Dissolution:  Property. 

4.  The  supposed  common-law  rule,  that  upon  the  termination  of  a 

corporation  its  debts  become  extinguished,  its  realty  reverts  to 
the  grantors  and  its  personal  property  goes  to  the  sovereign,  if 
it  ever  existed  in  fact,  is  wholly  obsolete,  except  as  to  purely 
public  corporations.    Huber  v.  Martin,  412 

Foreign  corporations:  Right  to  transact  business:  Contracts.     See 
Process. 
6.  Under  sec.  1770&,  Stats.  1898,  a  contract  made  or  a  Hen  acquired 
upon  property  outside  of  the  state  by  a  corporation  not  trans- 
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acting  business  within  the  state  at  the  time  is  not  void.  Chick- 
ering-Chase  Bros.  Co.  v.  White,  83 

6.  The  failure  of  the  foreign  corporation  to  comply  with  such  stat- 

ute is  defensive  matter,  and  all  the  facts  necessary  to  bring  a 
case  within  the  statute  must  be  proven  or  the  defense  will  fail. 

Ibid. 

7.  Where  a  foreign  corporation  held  a  chattel  mortgage  on  property 

in  Wisconsin,  dated  before  the  corporation  had  complied  with 
sec.  17706,  Stats.  1898,  and  the  evidence  failed  to  show  that  the 
mortgage  was  made  in  this  state,  and  there  was  no  proof  that 
the  corporation  had  ever  transacted  any  business  of  any  nature 
in  Wisconsin  prior  to  the  time  It  filed  its  articles,  a  defense 
that  at  the  time  of  the  execution  of  the  mortgage  the  corpora- 
tion had  not  filed  a  copy  of  its  articles  with  the  secretary  of 
state  is  untenable.  Ibid. 

Cobpus  Delicti.    See  Criminal  Law,  2.    Homicide,  1* 

Corroboration.    See  Rape,  4. 

COSTS. 

Right  to  costs.    See  New  Trial,  4,  5.    Wnxs,  13,  14. 

1.  In  an  action  by  a  successor  guardian  to  compel  the  former  guard- 

ian to  account,  it  is  not  error  to  allow  costs  against  a  surety 
who  appeared  in  and  defended  the  action.  Abrams  v.  United 
States  Fidelity  d  Guaranty  Co.  679 

Amount,  rate,  and  items:  Necessary  papers.    ' 

2.  Findings  which  upon  vital  points  fail  to  conform  to  the  direction 

and  decision  of  the  trial  court  are  not  "necessary"  papers  or 
proceedings  in  a  cause,  and  charges  therefor  in  a  bill  of  costs 
presented  for  taxation  should  be  entirely  disallowed.  E.  M. 
Fish  Co.  v.  Young,  149 

Same:  Disbursements. 

3.  Under  sec.  2922,  Stats.  1898,  only  the  per  diem  and  actual  and 

reasonable  expenses  of  one  surveyor  and  one  assistant  can  be 
taxed,  and  it  is  error  to  allow  either  the  wages  or  expenses  of 
axmen,  chainmen,  cooks,  or  flagmen,  in  addition  to  the  one  as- 
sistant Dunbar  v.  Montreal  River  L.  Co.  130 
{4.  Whether  sec.  2922  authorizes  necessary  expenses  in  addition  to 
mere  per  diem  of  the  surveyor  and  assistant,  suggested  but  not 
decided.]                                                                                     •     Ibid. 

6.  On  the  facts,  stated  in  the  opinion,  an  allowance  of  $100  for  the 
entire  reasonable  expenses  of  a  survey  is  held  sufficient      Ibid. 
Taxation:  Functions  of  circuit  court. 
6.  On  appeal  from  the  taxation  of  costs  made  by  the  taxing  officer, 
the  function  of  the  circuit  court  is  simply  to  review  his  con- 
clusion, not  to  try  the  question  de  novo.  Ibid. 
Counterclaim.    See  Pleading,  6. 

COUNTIES. 
See  Constitutional  Law,  11.    Paupers. 
Fiscal  management:  Public  debt:  Securities. 
1.  In  an  action  to  restrain  the  issue  of  bonds  of  Milwaukee  county, 
proposed  to  be  negotiated  under  the  provisions  of  ch.  444,  Laws 
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of  1903,  the  action  of  the  county  board  In  levying  a  tax  to  pay 
the  bonds  was  held  correct  and  the  only  action  that  would  sat- 
isfy the  constitutional  and  statutory  requirements.  Bingham 
v.  Milwaukee  Co.  344 

2.  The  requirement  of  ch.  444,  Laws  of  .1903,  as  to  the  exact  time 
when  the  treasurer's  bond  shall  be  filed  is  directory  only,  at 
least  so  long  as  it  is  filed  before  the  treasurer's  duties  began, 
and  failure  in  this  respect  to  strictly  comply  with  the  stat- 
ute furnishes  no  ground  to  enjoin  the  Issue  of  the  bonds.    Ibid. 

ft.  Ch.  444,  Laws  of  1903,  provides  that  bonds  under  the  act  shall 
be  of  three  several  denominations,  "the  number  of  bonds  of  such 
denominations  to  be  fixed  by  the  county  board."  Held\  that 
such  statute  is  mandatory  to  the  extent  that  no  bond  can  law- 
fully be  Issued  unless  it  be  of  one  of  the  denominations  pre- 
scribed, but  does  not  require  that  all  three  of  the  denomina- 
tions shall  be  issued.  Ibid. 

County  Treasurer.    See  Counties,  3. 

Coubt  and  Jury.  See  Bankruptcy,  3.  Criminal  Law,  4-6.  Evi- 
dence, 14,  15.  Fixtures,  2.  Fraud,  6.  Master  and  Serv- 
ant, 22. 

COURTS. 

Nature  and  exercise  of  jurisdiction.     See  Aliens,  1-4,  7,  8.     Con- 
stitutional Law,  4,  5,  8. 
Bame:  Rules  of  decision.    See  Chattel  Mortgages,  6 
Supreme  court.    See  Appeal. 

Circuit  courts:  Appellate  and  supervisory  jurisdiction.  See  Appeal, 
26,  30,  31.  Assistance,  Writ  of.  Certiorari,  9.  Costs,  6. 
Eminent  Domain,  2,  4. 

1.  The  constitutional  grant  of  appellate  jurisdiction  given  to  cir- 

cuit courts  does  not  Include  authority  to  review  the  proceed- 
ings of  an  inferior  tribunal  on  the  merits  by  the  use  of  a  writ 
of  certiorari.  The  use  thereof,  to  commence  an  action,  relates 
to  judicial  authority  to  supervise  Inferior  courts  and  jurisdic- 
tions. State  ex  rel.  Milwaukee  Med.  College  v.  Chittenden,   468 

2.  The  appellate  jurisdiction  of  the  constitution  is  one  thing,  the 

right  of  appeal  is  another.  The  latter  is  a  creature  of  the  legis- 
lature and  does  not  exist  where  the  legislature  has  not  acted. 

Ibid. 

3.  The  power  of  superintending  control  given  to  circuit  courts  is 

limited  by  means  afforded  for  its  exercise:  the  functions  of  the 
original  writs  referred  to  in  connection  with  the  grant,  all  of 
which  appertain  to  matters  of  jurisdiction.  Ibid. 

Terms:  Review  of  adjudications.    See  Criminal  Law*  1. 

4.  A  term  for  T.  county  which,  under  sec.  2424,  Stats.  1898,  as 

amended  by  ch.  6,  Laws  of  1905,  is  made  a  special  term  for 
P.  county  is  a  separate  term  for  P.  county,  commencing  and 
ending  as  a  term  for  P.  county  with  the  opening  and  closing 
of  the  term  for  T.  county.    Emerson  v.  Huss,  215 

6.  In  such  situation  no  judgment  or  final  order  in  a  special  pro- 
ceeding pending  in  P.  county,  but  actually  entered  in  T.  county, 
can  be  reviewed  at  a  term  for  A.  county  which  is  also  a  special 
term  for  P.  county,  and  hence,  except  as  provided  by  the  stat- 
ute authorizing  the  court  to  grant  relief  from  a  judgment  or 
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order  or  other  proceeding  made  through  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  an  order  entered  in  A.  county, 
attempting  to  modify  such  order  entered  in  T.  county,  is  un- 
authorized, void,  and  of  no  effect  Ibid. 

County  courts.  See  Appeal,  25-31.  Executors  and  Administra- 
tors.   Wnxs. 

Coverture.    See  Husband  and  Wife.    Innkeepers,  2,  3. 

Criminal  Contempt.    See  Contempt,  1. 

CRIMINAL  LAW  AND  PRACTICE. 

Nature  and  elements  of  crime.    See  Rape. 

Arraignment  and  plea.    See  Rape,  1. 

Change  of  venue. 

L  S.,  being  about  to  be  placed  on  trial  for  a  criminal  offense  in  the 
municipal  court  of  Milwaukee  county,  used  his  statutory  right 
and  obtained  a  change  of  venue  to  the  circuit  court  for  that 
county  on  account  of  the  prejudice  of  the  municipal  judge. 
Thereafter,  in  due  form  of  law,  he  was  convicted  and  sentenced, 
and,  upon  writ  of  error,  the  judgment  of  conviction  was  re- 
versed by  the  supreme  court  and  the  cause  remanded  for  a. 
new  trial.  At  the  first  term  after  reversal  and  on  the  cause 
being  called  for  trial,  an  application,  in  due  form  of  law,  was 
made  for  a  change  of  venue  on  account  of  the  prejudice  of  the 
circuit  judge,  which  was  denied,  and  thereupon  an  alternative 
writ  of  mandamus  was  sued  out  of  the  supreme  court  to  com- 
pel the  relief  demanded  on  such  application.  Held,  under  sec. 
4680,  Stats.  1898: 

(1)  The  right  of  S.  to  make  such  application  by  necessary 
Implication  carried  with  it  the  right  to  have  the  application 
granted  in  case  the  moving  papers  satisfied  the  statute. 

(2)  Such  application  should  be  made  in  accordance  with  the 
law  in  a  civil  action. 

(3)  The  manifest  purpose  of  the  proviso  in  sec.  4680  is  to 
place  the  accused  at  the  first  term  of  the  court  after  the  re- 
versal at  which  a  trial  may  be  had  in  the  same  situation,  as- 
regards  a  change  of  venue,  as  at  the  first  opportunity  for  a 
change  after  the  filing  of  the  indictment  or  information. 

(4)  In  such  affidavit  it  is  not  necessary  to  state  facts  show- 
ing that  the  existence  of  prejudice  on  the  part  of  the  judge 
was  unknown  to  the  applicant  at  any  term  of  court  prior  to 
the  filing  of  the  application,  since  there  might  be  one  or  more 
terms  of  court  prior  to  making  the  application,  occurring  be- 
tween the  first  trial  and  the  first  opportunity  for  a  second 
trial,  neither  of  which  would  afford  opportunity  for  an  appli- 
cation for  a  change  of  venue  and  give  rise  to  any  necessity 
therefor. 

(5)  S.  having  been  denied  a  clear  statutory  right,  a  peremp- 
tory writ  of  mandamus  should  issue.  State  ex  reh  Schutz  v. 
Williams,  236 

Evidence:  Weight  and  sufficiency:  Corpus  delicti.    See  Homicide,  L 

2.  The  elements  of  corpus  delicti  may  be  established  by  circum- 

stantial the  same  as  by  direct  evidence.    Schw antes  v.  State, 

160 

3.  Evidentiary  circumstances  relied  upon  and  essential  to  establish 

any  necessary  element  in  a  criminal  prosecution  must,  in  order 
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to  be  efficient,  be  shown  to  exist  to  the  satisfaction  of  the  jury 
with  the  same  degree  of  certainty  as  the  ultimate  object  of  in* 
qulry  is  required  to  be  to  warrant  a  finding  in  the  affirmative. 

Ibid. 

4.  Whether  any  particular  evidentiary  circumstance  claimed  to  exist 

tends,  in  any  reasonable  view,  to  prove  any  element  essential  to 
the  success  of  a  criminal  prosecution,  is  a  matter  to  be  decided 
by  the  court  on  the  voir  dire  and  its  conclusion  cannot  be  dis- 
turbed, unless  shown  to  be  clearly  wrong.  Ibid. 

5.  The  weight  of  evidentiary  circumstances  is  wholly  for  the  jury. 

If,  in  their  judgment,  they  point  to  the  existence  of  the  main 
object  of  search  so  strongly  as  to  establish  its  existence  to  a 
moral  certainty,  they  should  find  accordingly  the  same  as  in 
case  of  belief  to  a  like  degree  of  certainty  produced  by  direct 
evidence.  Ibid. 

6.  If  the  evidence  in  a  criminal  prosecution  is  susceptible  of  pro- 

ducing belief  of  guilt  beyond  every  reasonable  doubt,  and  they 
find  accordingly,  their  decision  cannot  be  successfully  chal- 
lenged because  in  the  judgment  of  others  the  evidence  is  only 
susceptible  of  producing  belief  of  guilt  to  a  less  and  insuffi- 
cient degree  of  certainty.  Ibid. 

Trial:  Reception  of  evidence.    See  Homicide,  L 

Same:  Instructions  to  jury.    See  Homicide,  2. 

7.  In  a  criminal  prosecution  the  jury  may  be  instructed  that  they 

should  acquit  the  accused,  unless  the  evidence  in  their  judg- 
ment so  strongly  establishes  his  guilt  as  to  exclude  every  rea- 
sonable theory  based  thereon  of  innocence.  The  instruction  ap- 
plies as  well  to  direct  as  to  circumstantial  evidence,  and  should 
not  be  given  in  a  way  to  suggest  infirmity  as  regards  the  latter. 
Schwantes  v.  State,  160 

8.  The  trial  court  in  a  criminal  prosecution  may  by  appropriate 

language  admonish  the  jury  to  proceed  to  the  discharge  of  their 
duty  bearing  in  mind  the  importance  of  the  result  to  the  public 
and  the  accused  as  well.  Ibid. 

Cross-examination.    See  Street  Railways,  2,  3.    Witnesses,  2-& 

Crossings.    See  Eminent  Domain. 

DAMAGES. 

Grounds  and  subjects  of  compensatory  damages.  See  Chattel 
Mortgages,  7.  Evidence,  3.  Landlord  and  Tenant,  5,  6. 
Principal  and  Surety,  1.    Street  Railways,  7. 

Measure  of  damages:  Injuries  to  property. 

1.  On  an  issue  as  to  the  damages  for  breaking  a  picture  belonging 

to  an  artist,  the  measure  of  damages  is  the  pecuniary  loss  suf- 
fered by  the  breakage — the  diminution  in  the  market  value  of 
the  article  injured, — and  hence  it  is  not  error  to  strike  out 
testimony  as  to  the  value  of  the  broken  picture,  as  a  design, 
apart  from  its  market  value.    Wade  v.  Herndl,  544 

Same:  Injuries  to  the  person.    See  Street  Railways,  7,  8. 

Same:  Breach  of  contract. 

2.  On  trial  of  an  action  to  recover  for  breach  of  a  freight-handling 

contract  between  a  railway  company  and  P.,  the  referee  as- 
sessed against  the  sureties  on  P.'s  bond  simply  the  increased 
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cost  of  doing  the  work  during  the  balance  of  the  contract  period 
over  and  above  what  it  would  have  cost  under  the  P.  contract, 
deducting  payments  made  to  P.  and  the  amount  paid  for  Sun- 
day labor.  The  referee  found  that  the  railway  company  exer- 
cised due  care  in  carrying  on  the  work  and  paid  only  the  rea-  . 
sonable  and  necessary  cost  thereof.  Held,  that  the  referee  ap- 
plied the  right  rule  in  assessing  the  damages.  Eastern  R.  Co. 
of  Minn.  v.  Tuteur,  382 

Day  in  Court.    See  Constitutional  Law,  15. 

Debtor  Aim  Creditor.    See  Aliens.  Bankruptcy.  Chattel  Most* 

gages.    Innkeepers.    Limitation  or  Actions,  5-8. 
Deceit.    See  Fraud,  1,  8. 
Declarations.    See  Wills,  5. 

DEEDS. 
See  Recording  Acts. 

Requisites  and  validity:  Delivery. 

1.  A  deed  containing  an  erroneous  description  of  land' intended  to- 

be  conveyed  was  duly  delivered  to  the  grantee,  who  returned  it 
to  the  grantor  for  correction.  The  grantor  thereupon  executed 
a  second  deed  with  the  proper  description,  and  delivered  the- 
same  to  the  register  of  deeds  of  the  proper  county  to  be  re- 
corded for  the  grantee's  use.  The  deed  was  recorded  accord- 
ingly, and  thereupon  it  was  sent  by  mail  to  the  grantor  for  the 
grantee's  use.  Held,  that  there  was  a  sufficient  delivery  of  the- 
second  deed.    Whiting  v.  Hoglund,  135 

2.  In  such  case  the  facts,  stated  in  the  opinion,  are  held  to  sustain  a 

finding  that  such  deed  was  not  in  fraud  of  creditors.         Ibid. 
Construction  and  operation:  Property  conveyed.  ■ 

3.  Plaintiff  claimed  under  a  clause  in  a  warranty  deed:    "The- 

grantor  hereby  assigns  and  transfers  to  the  grantee  all  its 
claims,  demands,  or  causes  of  action  for  of  on  account  of  any 
trespass  upon  the  real  estate  above  described."  Held,  that  the 
words  "on  account  of  any  trespass"  covered  causes  of  action 
for  conversion  by  defendant  of  timber  cut  by  a  third  party  as 
the  trespasser.    Dunbar  v.  Montreal  River  L.  Co.  130 

Db  Facto  Corporation.    See  Cobporations,  1,  2. 

Defenses.  See  Chattel  Mortgages,  3.  Cobporations,  6,  7.  Plead- 
ing, 5,  6. 

Delivery.    See  Bills  and  Notes,  1.    Deeds,  1.    Guts.    Sunday. 

Demand.    See  Limitation  of  Actions,  4,  5. 

Demonstrative  Evidence.    See  Evidence*  7. 

Demurrer.    See  Chattel  Mortgages,  4. 

Dentists.    See  Certiorari,  6.    Physicians  and  Surgeons. 

Depositions.    See  Discovery. 

Diplomas.    See  Certiorari,  6.    Physicians  and  Surgeons,  8, 13, 14. 

Direction  or  Verdict.  See  Appeal,  13,  24.  Brokers,  2.  Fixtures,  2. 
Street  Railways,  3. 

Directory  Statutes.    See  Counties,  2,  3. 

Disbursements.    See  Costs,  3-5. 

Discharge.  See  Guardian  and  Ward,  9*15.  Principal  and- 
Surety,  2-4. 
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DISCOVERY. 
See  Libel  and  Slander,  7.    Reference. 
Under  sec.  4096,  Stats,  1898. 

L  The  deposition  of  the  employee  of  a  party  taken  before  trial  un- 
der the  provisions  of  sec  4096,  Stats.  1898,  is  inadmissible  on 
the  trial  when  the  employee  is  present  in  court  Anderson  v. 
Chicago  Brass  Co.  273 

:2.  The  power  of  the  court,  under  sec.  4097,  Stats.  1898,  to  strike  out 
the  pleading  of  an  adverse  party  who  refuses  to  testify  under 
the  requirements  of  sec.  4096  and  give  judgment  as  upon  de- 
fault or  failure  of  proof,  is  discretionary,  and  will  not  be  re- 
versed except  for  abuse.    Eastern  R.  Co.  of  Minn.  v.  Tuteur, 

382 

3.  The  president,  secretary,  or  other  principal  officer  of  a  corpora- 
tion is,  in  effect,  a  party  to  the  action,  and  his  examination 
taken  under  sec.  4096,  Stats.  1898,  so  far  as  competent,  is  inde- 
pendent evidence  in  the  case,  notwithstanding  his  presence  in 
court  It  is  otherwise  in  the  case  of  an  employee.  /.  H.  Clark 
Co.  t7.  Rice,  451 

Discretion.  See  Appeal,  26,  28,  30.  Assistance,  Writ  of,  1,  6. 
Certiorari,  1,  2,  6.  Discovery,  2.  Guardian  and  Ward,  6-8. 
New  Trial,  3-5.    Trial,  2. 

Dissolution.    See  Corporations,  3,  4. 

District  Attorney.    See  Libel  and  Slander. 

Dividends.    See  Insurance,  7,  8. 

DIVORCE. 

Custody  and  support  of  children:  Modification  of  judgment. 

1.  Under  sees.  2362,  2363,  2364,  Stats.  1898,  the  court  in  which  a 
divorce  action  has  proceeded  to  Judgment  has  authority  to 
make  a  new  judgment  concerning  the  allowance  to  minor  chil- 
dren as  the  circumstances  of  the  parents  and  the  benefit  of 
the  children  shall  require,  whether  or  not  the  original  judg- 
ment contains  any  provision  concerning  such  children.  Renner 
v.  Renner,  371 

U.  Where  a  judgment  of  divorce  made  a  final  division  and  distribu- 
tion of  the  husband's  estate  and  awarded  the  custody  of  the 
minor  children  to  the  wife  but  made  no  provision  for  the  minor 
children,  the  court  may  properly  modify  the  judgment  by  re- 
quiring the  husband  to  pay  for  their  support.  Ibid. 

3.  Where  such  modified  judgment  specifically  declared  the  allowance 
for  the  minor  children  to  be  a  lien  upon  the  husband's  realty, 
such  judgment  may  be  enforced  by  contempt  proceedings.   Ibid. 

Documents.*   See  Evidence,  8. 

Due  Process  of  Law.  See  Constitutional  Law,  12-15.  Counties,  L 
Patents,  1. 

Electricity.    See  Master  and  Servant,  2,  3. 

EMINENT  DOMAIN. 

1.  Under  subd.  6,  sec.  1828,  Stats.  1898,  no  specific  act  is  enjoined 
upon  a  railway  company  seeking  to  cross  the  tracks  of  another, 
and  hence  the  lapse  of  over  one  month  after  a  written  proposi- 
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Hon  by  a  petitioner  offering  to  make  due  and  Just  compensa- 
tion, and  a  request  for  uniting  in  forming  an  Intersection  cross- 
ing, Justify  a  finding  that  the  parties  were  unable  to  agree. 
In  re  Eastern  Wis.  R.  &  L.  Co.  641 

2.  The  proceeding  under  subd.  6,  sec.  1828,  Stats.  1898,  Is  not  a  pro- 

ceeding for  the  condemnation  of  land  for  the  construction  of  a 
railroad,  but  a  proceeding  to  effect  a  crossing  or  intersection, 
and  the  question  of  necessity  in  such  proceeding  has  already 
been  determined  by  the  legislature,  and  is  not  one  for  deter- 
mination by  the  court  on  the  application  for  appointment  of 
commissioners.  Ibid. 

3.  Under  subd.  6,  sec.  1828,  Stats.  1898,  the  petitioner  is  entitled  to 

the  appointment  of  commissioners  to  determine  the  question  of 
a  crossing  on  the  route  proposed,  and  whether  some  other  cross- 
ing, track,  or  means  had  been  offered  to  the  petitioner,  whether 
available  or  not,  is  immaterial.  Ibid. 

4.  In  such  case,  under  ch.  497,  Laws  of  1905,  the  manner  in  which 

grade  or  other  crossings  are  to  be  made  is  to  be  determined  by 
the  commissioners  when  appointed,  with  right  to  appeal  to  the 
circuit  court  from  their  award;  and  hence,  on  an  appeal  from 
an  order  appointing  the  commissioners,  the  question  of  the 
kind  of  crossing  is  not  before  the  court.  Ibid. 

Employees.  See  Discovery,  1,  8.  Master  and  Servant.  Rail- 
roads.   Street  Railways,  2-8. 

Equal  Protection  of  the  Law.    See  Constitutional  Law,  12-15. 

Equity.  See  Aliens,  5,  6.  Appeal,  26-29.  Assistance,  Writ  of,  5. 
Counties,  1.  Insurance,  9.  Municipal  Corporations,  4-6. 
Pleading,  1,  2,  4. 

Estates  of  Decedents.  See  Action,  3.  Appeal,  25-31.  Execu- 
tors and  Administrators.  Gifts,  2.  Limitation  of  Actions, 
6-8.    Wills. 

ESTOPPEL. 

See  Action,  3.    Gifts,  2. 

1.  One  who  acts  inconsistently  with  the  truth  under  such  circum- 

stances that,  as  a  reasonable  person,  he  ought  to  anticipate  that 
another  Is  likely  to  change  his  position  in  reliance  on  such  con- 
duct, will  be  estopped  to  assert  the  truth  to  the  injury  of  such 
other.    Marling  v.  Nommensen,  3C3 

2.  Since  the  adoption  of  the  system  of  public  registry  of  convey- 

ances, the  custom  of  prompt  registration  is  so  nearly  universal 
that  omission  may  be  held  to  be  neglect  of  ttjose  precautions % 
customarily  taken  to  assert  a  grantee's  rights  in  land,  and  hence 
it  is  to  be  expected  that  one  receiving  a  conveyance  will  act 
confidently  on  the  assumption  that  all  rights  will  .appear  from 
such  record.  Ibid. 

3.  Plaintiff,  owning  a  mortgage  by  an  unrecorded  assignment,  knew 

that  the  land  was  held  by  a  dealer  in  real  estate  with  conse- 
quent likelihood  of  its  sale,  and  it  was  apparent  to  the  assignee 
that  the  record  advertised  the  mortgagee  as  the  person  to  whom 
a  purchaser  must  apply,  either  to  clear  the  title  from  the  lien 
of  the  mortgage  or  for  information  as  to  the  validity  or  amount 
of  the  lien.  Held,  that  the  assignee  thereby  negligently  placed 
it  in  the  mortgagee's  power  to  deceive  or  mislead  a  purchaser, 
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who,  both  by  law  and  custom,  would  have  a  right  to  rely  upon 
the  record.  Ibid. 

4.  Such  withholding  of  the  assignment  from  record  was  a  persistent 

declaration  to  all  persons  dealing  merely  with  the  title  that 
the  mortgagee  owned  the  mortgage.  Ibid. 

5.  A  mortgage  on  lands  owned  by  a  dealer  in  real  estate  was  as- 

signed to  plaintiff  by  the  mortgagee  prior  to  a  sale  of  the  lands 
to  defendant  At  the  time  of  the  consummation  of  the  sale 
the  vendor  paid  to  the  mortgagee  the  amount  of  the  mortgage 
and  obtained  from  him  a  satisfaction  of  the  mortgage,  the 
mortgagee  promising  to  obtain  and  surrender  the  mortgage 
and  note  within  a  few  days,  which  he  failed  to  do,  but  instead 
absconded,  a  defaulter.  The  satisfaction  piece  was  delivered  to 
the  defendant  and  recorded  before  plaintiff's  assignment  was 
recorded.  There  was  nothing  to  impugn  defendant's  good  faith, 
and  she  paid  the  full  price  for  the  land  in  reliance  upon  her 
attorney's  examination  of  an  abstract  showing  only  the  mort- 
gage, the  satisfaction  of  which  was  delivered  at  the  same  time. 
Held,  that  plaintiff  was  estopped,  as  against  defendant,  to  deny 
the  mortgagee's  continued  ownership  and  authority  to  dis- 
charge the  mortgage,  and  that  therefore  defendant  held  the 
land  discharged  from  the  lien  of  the  mortgage.  Ibid, 

EVIDENCE. 

Presumptions.  See  Appeal,  16.  Associations,  2.  Physicians  and 
Surgeons,  2.    Pbocess.    Tax  Titles,  1. 

Burden  of  proof. 

1.  In  an  action  for  personal  injuries  to  a  servant  from  an  alleged 

defective  machine,  satisfactory  proof  that  the  machine  worked 
perfectly  both  before  and  after  the  accident  casts  the  burden 
on  plaintiff  to  show  that  its  alleged  defective  action  was  caused 
by  a  defect  in  the  machine.    Chybotoski  v.  Bucyrus  Co.       332 

Same:  Instructions  to  jury. 

2.  An  instruction  to  the  jury  on  the  subject  of  burden  of  proof  and 

preponderance  of  the  evidence,  stated  in  the  opinion,  is  held 
to  give  a  definition  of  the  term  "preponderance  of  evidence" 
with  substantial  correctness,  but  not  so  with  the  definition  of 
"burden  of  proof."    Anderson  v.  Chicago  Brass  Co.  273 

3.  An  instruction  to  the  jury,  on  burden  of  proof,  stated  in  the 

opinion,  is  held  misleading  and  erroneous,  and  equivalent  to 
saying  that  upon  the  question  of  damages  the  burden  of  proof 
is  not  upon  the  party  seeking  to  establish  the  affirmative,  and 
is  held  not  cured  by  specific  instructions  on  the  question  of 
damages.    Hupfer  v.  National  Distilling  Co.  306 

Relevancy,  materiality,  and  competency:  Facts  in  issue.  See  Evi- 
dence, 1.  Patents,  3,  4.  Rape,  7.  Stbeet  Railways,  2,  3.  Tax 
Titles.    Wills,  10.    Witnesses,  4-6. 

Same:  Mental  condition. 

4.  Where  a  mere  mental  condition  is  material,  the  person  whose 

intent  is  material  should  be  allowed  to  testify  directly  to  the 
existence  or  nonexistence  of  such  mental  state.  Brown  v.  State, 

193 

5.  Such  evidence,  however,  is  to  be  weighed  with  due  regard  to  the 

ease  of  the  statement  and  the  difficulty  of  refutation.  Ibid. 
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Same:  Similar  facts  and  transactions.     . 

6.  The  admission  of  evidence  of  similar  transactions  between  plaint- 

iff and  other  persons  in  no  way  involved  in  the  litigatipn  of- 
fered to  show  fraudulent  intent,  is  prejudicial  error.  /.  H. 
Clark  Co.  v.  Rice,  451 

Same:  Res  gesta.    See  Rape,  7. 

Same:  Circumstantial  evidence.    See  Cblminal  Law,  2-6. 

Demonstrative  evidence:  Photographs. 

7.  Where,  on  a  former  appeal,  photographs  were  held  improperly 

admitted  in  evidence  because  the  evidence  did  not  sufficiently 
identify  the  subject  photographed,  and,  on  a  subsequent  appeal, 
in  view  of  the  testimony  on  the  second  trial,  it  was  held  error 
to  exclude  such  photographs,  and  on  the  instant  appeal  it  ap- 
peared that  the  evidence  tending  to  establish  such  identity  was 
much  more  full  and  convincing  than  on  the  last  previous,  trial, 
it  was  held  that  the  photographs  were  properly  admitted  in 
evidence,  and  that  there  was  no  error  in  refusing  to  strike 
them  out    Hupfer  v.  National  Distilling  do.  806 

Declarations.    See  Wills,  5. 

Hearsay.    See  Patents,  3,  4. 

Documentary  evidence:  Maps.    See  Appeal,  16. 

Same:  Public  records:  Admissibility:  Secondary  evidence, 

8.  Under  the  laws  of  the  United  States  and  the  rules  and  regula- 

tions of  the  treasury  department  made  in  pursuance  thereof,  re- 
specting internal  revenue,  the  officers  of  the  department  cannot . 
be  compelled  to  produce  their  books  in  evidence  or  disclose 
their  contents,  and  copies  of  such  books  are  not  obtainable  ex- 
cept under  the  regulations  prescribed  by  the  department  Held, 
that  no  effort  having  been  made  to  obtain  evidence  contained  in 
such  books  in  the  manner  provided  by  law,  and  the  records 
themselves  not  being  admissible,  it  was  not  error  to  exclude 
testimony  of  a  witness  who  had  examined  such  books  as  to 
their  contents.    Meyer  v.  Home  Ins.  Co.  293 

9.  Such  records  being  privileged  and  to  a  certain  extent  quasircon- 

fldential  communications,  a  litigant  has  no  right  to  the  use 
thereof  upon  any  other  basis  than  such  as  may  be  fixed  by  the 
United  States  or  under  its  authority.  Ibid. 

Same:  Production  and  authentication.  See  Evidence,  8,  8.  Judg- 
ments, 3.    Wills,  1-3. 

Parol  evidence.    See  Chattel  Mortgages,  2. 

Opinion  evidence:  Subjects  of  expert  testimony. 

10.  The  scope  of  opinion  evidence  is  not  limited  by  the  technical 
meaning  of  the  term  "science,  art,  or  skill."  It  extends  to  and 
includes  every  subject  In  respect  to  which  one  may  acquire 
special  knowledge.    Bchwantes  v.  State,  160 

1\.  The  preliminary  questions  respecting  opinion  evidence,  i.  e.  that 
of  the  competency  of  the  witness  and  that  of  whether  the  sub- 
ject is  within  the  scope  of  opinion  evidence,  are  in  the  field  of 
competency,  in  which  the  judgment  of  the  trial  court  is  con- 
clusive, unless  shown  to  be  clearly  wrong.  Ibid. 

12.  Opinion  evidence  as  to  a  matter  of  common  knowledge  is  not 
permissible,  though  not  necessarily  prejudicial.  Ibid* 

Vol.  127—45 
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13.  A  person  of  mature  yean  may,  regardless  of  whether  he  took 

note  of  the  matter  by  a  clock  or  watch,  testify  from  his  best 
judgment  as  to  the  time  of  day  of  any  particular  circumstance 
happening  under  his  observation,  or  the  time  occupied  by  the 
occurrence.  Ibid. 

14.  In  an  action  for  personal  injuries  received  by  a  sixteen-year-old 

boy  in  operating  machinery,  the  court  excluded  answers  to 
questions  asked  experts  bearing  on  whether  the  machine  in 
question  was  a  dangerous  machine,  whether  it  was  so  regarded, 
and  whether  it  was  not  unusual  to  set  boys  at  work  on  it  for 
that  reason.  Held,  that  such  interrogatories  presented  questions 
to  be  solved  by  the  jury  from  the  facts  and  circumstances  la 
evidence,  and  on  which  the  opinion  of  experts  was  not  admis- 
sible.   Anderson  v.  Chicago  Brass  Co.  273 

15.  In  an  action  for  the  death  of  a  servant,  happening  while  unload- 

ing a  heavy  machine  from  a  freight  car,  it  is  error  to  allow 
opinion  evidence  as  to  whether  the  manner  of  moving  the  ma- 
chine was  proper.  Such  evidence  is  held  to  have  invaded  the 
province  of  the  jury.    Eamann  v.  Milwaukee  B.  Co.  550 

16.  Opinion  evidence,  proper  to  be  given  as  to  the  very  point  the  jury 

is  to  decide,  is  confined  to  cases  where  such  point  is  clearly 
within  the  field  of  expert  evidence  and  the  opinions  offered  are 
based  on  undisputed  facts,  or  assumed  facts  warranted  by  the 
record.  Ibid. 

17.  The  rule  allowing  opinion  evidence  as  to  whether  a  particular 

situation  is  perilous  does  not  extend  beyond  those  situations 
where  the  jury,  after  having  all  the  facts  presented  to  them  as 
clearly  as  practicable,  cannot  form  an  opinion  which  is  as  re- 
liable as  that  of  an  expert  Ibid* 

18.  The  scope  of  expert  evidence  is  not  restricted  to  the  field  of  "sci- 

ence, art,  or  skill,"  technically  speaking,  but  extends  to  every 
subject  in  respect  to  which  one  may  derive,  by  experience,  spe- 
cial and  peculiar  knowledge.  Ibid* 

19.  When  evidence  is  excluded  because  the  subject  of  inquiry  Is  a 

matter  of  common  knowledge,  the  real  reason  for  the  exclusion 
is  that  it  is  not  expert  evidence  at  all.  Ibid. 

20.  The  question  of  the  admissibility  of  expert  evidence  as  it  arises 

In  practice  is  in  the  field  of  competency,  and  hence  the  ruling 
of  the  trial  court  thereon,  in  any  case,  should  not  be  disturbed 
except  where  it  appears  to  be  erroneous.  Ibid\ 

Same:  Competency  of  experts. 

21.  In  an  action  for  the  death  of  plaintiff's  Intestate,  caused  by  the 

bursting  of  a  wooden  tank  containing  distilling  slops,  plaintiff 
interrogated  a  witness  called  as  an  expert  as  to  the  liability  of 
lactic  acid  in  the  slops  percolating  through  the  tank  and  cor- 
roding the  iron  hoops.  Held,  under  the  evidence,  stated  in  the 
opinion,  that  the  witness  was  not  qualified  to  testify  as  an  ex- 
pert and  that  the  admission  of  his  testimony  was  error.  Hupfer 
v.  National  Distilling  Co.  306 

Weight  and  sufficiency.  See  Appeal,  13-15.  Associations,  3.  Bro- 
kers. Compromise  and  Settlement,  3.  Corporations,  6,  7. 
Criminal  Law,  2-6.  Deeds,  1,  2.  Evidence,  4,  5.  Homicide,  1. 
Judgments,  2.  Landlord  and  Tenant,  2-4.  Master. and 
Servant,  1-5,  7-11,  24,  25.  Patents,  2.  Rape,  3-7.  Street 
Railways,  1,  2.    Vendor  and  Purchaser.    Wills,  4,  6. 
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Exceptions.    See  Appeal,  5-8.    Jury.    Trial,  7. 
Excessive  Damages.    See  Stbbbt  Railways,  8. 
Executions.    See  Contempt,  5,  6. 

EXECUTORS  AND  ADMINISTRATORS. 

Allowance  of  claims:  Presentation:  Limitations:  Husband  and  wife. 
See  Gifts,  2. 

The  filing  of  a  claim  by  the  administratrix  of  a  deceased  wife 
against  the  estate  of  the  husband  for  money  loaned  by  the  wife 
to  the  husband  is  not  an  action  between  the  wife  and  husband, 
and  does  not  prevent  the  operation  of  sec.  3844,  Stats.  1898,  that 
section  containing  no  specific  exemption  in  favor  of  married 
women.    Barry  v.  Minahan,  570 

Actions.    See  Action,  8.    Limitation  of  Actions,  5-8. 

Foreign  and  ancillary  administration.    See  Wills,  1-3, 

Appeal.    See  Appeal,  25-31. 

Executory  Contracts.    See  Contracts,  1. 

Exemplified  Copy.    See  Wills,  1,  2. 

Experts.    See  Evidence,  10-21. 

Express  Warranty.    See  Sales,  3,  4. 

False  Representations.    See  Brokers,  3.    Fraud.    Patents,  2-4. 
Trial,  14.    Vendor  and  Purchaser. 

False  Swearing.    See  Insurance,  11-14. 

Fellow-Servants.    See  Master  and  Servant,  18-22.    Railroads,  1. 

Feloniously.    See  Rape,  1. 

Filing.    See  Chattel  Mortgages,  1,  2. 

Final  Order.    See  Appeal,  4 

Fine.    See  Contempt,  3-6. 

Fire  Insurance.    See  Insurance,  11-15. 

FIXTURES. 

See  Mechanics*  Liens. 

L  In  determining  whether  articles  in  a  building  are  fixtures,  three 
things  should  be  considered:  (1)  Actual  physical  annexation  to 
the  realty.  (2)  Application  or  adaptation  to  the  use  or  purpose 
to  which  the  realty  is  devoted.  (3)  An  intention  on  the  part  of 
the  person  making  the  annexation  to  make  a  permanent  acces- 
sion to  the  freehold.    Baringer  v.  Evenson,  36 

2.  In  an  action  by  a  landlord  against  a  tenant  for  the  value  of  cer- 
tain shelving,  drawer  pulls,  counters,  screen  doors,  and  a  fur- 
nace removed  by  the  tenant  from  the  demised  premises,  on  the 
evidence,  stated  in  the  opinion,  it  is  held  that  the  question 
whether  the  same  were  fixtures  should  have  been  submitted  to 
the  Jury.  ibid. 
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3.  In  such  case  certain  of  the  articles  were  attached  and  used  in 

and  as  forming  a  part  of  the  store  building  when  the  defendant 
became  a  tenant.  In  the  absence  of  any  evidence  disclosing  a 
different  state  of  facts,  such  articles  are  held  to  be  the  property 
of  the  landlord.  Ibid. 

4.  An  incoming  tenant  should  take  care  to  ascertain  that  he  will 

have  a  good  title  to  any  fixtures  he  purchases  from  the  out- 
going tenant  Ibid. 

5.  Physical  annexation,  although  always  an  important  considera- 

tion, is  not  the  sole  or  controlling  test  in  determining  the  ques- 
tion of  fixture  or  no  fixture.  The  question  of  the  Intention  of 
the  party  making  the  annexation  is  the  principal  consideration. 
E.  M.  Fish  Co.  v.  Young,  149 

Foreclosure.    See  Assistance,  Writ  op.  Chattel  Mortgages,  3-9. 

Foreign  Corporations.     See  Corporations,  5-7.    Process. 

Foreign  Judgments.    See  Judgments,  3. 

Foreign  Wills.    See  Wills,  1-3. 

Foreman.    See  Master  and  Servant,  18-22. 

Forfeiture.    See  Insurance,  11-14,  16-18. 

Franchise.    See  Municipal  Corporations,  2,  4. 

FRAUD. 

False  representations:  Rights  of  action.  See  Insurance,  11-14. 
Sales,  1.    Trial,  14.    Vendor  and  Purchaser. 

1.  In  an  action  for  deceit  the  sole  question  is  whether  the  misrep- 

resentation in  fact  deceived  the  party  involved  and  materially 
affected  his  conduct.  Effectiveness  of  deceit  is  to  he  tested 
by  its  actual  Influence  on  the  person  deceived,  not  by  its  prob- 
able weight  upon  another,  and  hence,  in  such  action,  it  is  not 
error  to  refuse  to  submit  as  part  of  a  special  verdict  a  question 
as  to  whether  the  misrepresentations  were  sufficient  to  influ- 
ence the  conduct  of  a  person  of  ordinary  intelligence,  Bowe  v* 
Oage,  245 

2.  Representations,  to  be  fraudulent,  must  relate  to  a  present  or 

past  state  of  facts.    J.  H.  Clark  Co.  v.  Bicet  451 

3.  Relief  as  for  deceit  cannot  be  obtained  for  nonperformance  of  a 

promise  looking  to  the  future.  Ibid\ 

4.  A  mere  expression  of  opinion  or  belief  as  to  the  value  or  quan- 

tity of  an  article  sold,  li  so  intended  and  understood,  is  not  a 
representation  of  a  fact,  and,  though  false,  does  not  amount  to- 
fraud.  Ibid. 

5.  Whenever  there  is  doubt  as  to  whether  a  statement  is  a  mere  ex- 

pression of  an  opinion  or  a  statement  of  fact  the  question  must 
be  determined  by  the  Jury  or  court.  Ibid. 

6.  False  representations,  to  be  actionable,  must  he  relied  upon  by 

the  purchaser,  and  be  of  such  character  and  made  under  such 
circumstances  as  to  justify  the  purchaser  in  relying  upon  them. 

Ibid. 

Bame:  Evidence.  See  Appeal,  15.  Associations,  3.  Brokers,  3. 
Compromise  and  Settlement,  2,  3.  Insurance,  11-14.  Sales,  1. 
Trial,  14.    Vendor  and  Purchaser. 

Fraudulent  Conveyances.    See  Deeds,  2. 
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GARNISHMENT. 

Property  subject  to  garnishment.   See  Aliens,  2,  5. 
Under  subd.  1,  sec.  2769,  Btats.  1898,  no  lien  Is  obtained  by  an 
attempted  garnishment  where  the  fund  is  represented  by  a  cer- 
tificate of  deposit    Disconto  Qesellschaft  v.  Umbreit,  651 

Gearing.    See  Masteb  and  Servant,  11,  16. 

General  City  Charter.    See  Municipal  Corporations,  1. 

GIFTS. 
Inter  vivos. 

1.  Actual  delivery  of  the  property  Is  essential  to  the  validity  of  a 

gift.  The  delivery  as  a  gift  of  the  promisor's  own  note  is  not 
a  delivery  of  the  property,  but  a  mere  promise  to  deliver  it, 
and  not  enforceable.    Tyler  v.  Stitt,  379 

2.  Plaintiff  filed  against  the  estate  of  defendant's  intestate  a  prom- 

issory note.  Under  the  facts,  stated  in  the  opinion,  it  was  held: 

(1)  The  note  was  a  mere  promise  to  make  a  gift  in  the  fut- 
ure and  hence  not  enforceable  against  the  estate. 

(2)  The  note  being  filed  as  a  claim  against  the  estate  for  a 
debt  supposed  to  be  due  from  it,  the  defendant  was  defending 
in  his  representative  character  as  administrator  only,  the  estate 
being  the  real  defendant. 

(3)  Any  trust  or  estoppel  which  could  be  invoked  against  the 
defendant  in  respect  to  such  note  affected  him  only  as  an  indi- 
vidual and  not  as  administrator. 

(4)  Being  sued  as  administrator  in  a  pure  action  at  law,  de- 
fendant could  not  be  held  as  an  individual  upon  an  entirely  dif- 
ferent cause  of  action  in  equity.  Ibid. 

Grand  Jury.    See  Libel  and  Slander. 

GUARDIAN  AND  WARD. 

Custody  and  care  of  ward's  estate. 

1.  It  is  the  duty  of  a  guardian,  as  trustee  of  the  funds  of  his  ward, 

on  receiving  such  funds,  to  keep  them  for  his  ward,  and  to  in- 
vest so  much  of  them  as  is  not  required  for  Immediate  and  nec- 
essary use  as  soon  as  he  can  do  so  with  reasonable  diligence. 
Abrams  v.  United  States  Fidelity  &  Guaranty  Co.  679 

2.  In  performing  such  duty  he  can  employ  an  attorney  to  collect  the 

Ward's  funds,  but  when  the  guardian  has  received  them  the 
functions  of  the  attorney  are  ended,  and  if  the  guardian  then 
places  the  funds  in  the  attorney's  hands  to  invest,  the  attorney 
becomes  simply  an  agent  to  whom  the  guardian  has  delegated 
his  duties  as  trustee.  Ibid. 

3.  Where  a  guardian  employed  an  attorney  to  collect  his  ward's  es- 

tate, and  the  amounts  so  collected  were  represented  by  checks 
or  drafts  payable  to  the  guardian,  which  the  guardian  indorsed 
and  handed  back  to  the  attorney  for  investment,  and  the  attor- 
ney afterwards  defaulted,  on  an  accounting  the  guardian  is 
properly  charged  with  such  amounts.  Ibid. 

4.  In  such  case  when  the  drafts  came  to  the  guardian's  hands  he 

came  into  the  possession  of  so  much  of  his  ward's  estate,  and 
his1  personal  duty  to  manage  that  part  of  the  ward's  estate  then 
began.  ibuJ 
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'Accounting  and  settlement.    See  Appeal,  19,  31. 

5.  Where  a  guardian  voluntarily  stood  in  loco  parentis  to  his  wards 

and  never  intended  to  charge  them  anything  for  lodging  or  per- 
sonal services,  on  an  accounting  neither  the  guardian  nor  his 
surety  has  any  right  to  credit  therefor.  Abrams  v.  United 
States  Fidelity  &  Guaranty  Co.  579 

Same:  Interest. 

6.  The  question  as  to  the  time  from  which  a  guardian  shall  be 

charged  with  interest  on  the  funds  of  his  ward,  lost  through  the 
negligence  of  the  guardian,  is  a  matter  resting  in  the  sound  dis- 
cretion of  the  trial  court  in  view  of  all  the  facts.  Abrams  v. 
United  States  Fidelity  &  Guaranty  Co.  579 

7.  Where  a  guardian  had  neglected  his  duty  as  to  his  ward's  funds 

and  made  no  attempt  to  invest  them,  it  is  no  abuse  of  discre- 
tion to  charge  the  guardian  with  interest  thereon,  commencing 
two  months  from  the  receipt  of  part  of  the  funds  and  three 
months  upon  the  balance.  Ibid. 

8.  In  an  accounting  by  a  guardian  annual  rests  should  be  made,  the 

amounts  expended  for  the  preceding  year  deducted,  and  inter- 
est computed  on  the  balance  up  to  the  next  annual  rest;  but 
where  the  method  adopted  was  more  favorable  to  the  guardian, 
it  is  not  prejudicial  error  on  the  guardian's  appeal.  Ibid. 

Same:  Costs.    See  Costs,  1. 

Same:  Discharge  of  guardian:  Limitation  of  actions. 

9.  Under  sec.  3968,  Stats.  1898,  the  guardian  is  discharged,  within 

the  meaning  of  the  statute,  when  the  ward  attains  his  ma- 
jority, and  the  fact  that  the  same  person  is  also  guardian  of 
other  minors,  although  appointed  such  by  the  same  order,  and 
the  performance  of  his  duties  secured  by  the  same  bond,  is  no 
obstacle  to  such  discharge.    Wescott  v.  Upham,  590 

10.  Sec.  3968,  Stats.  1898,  is  peculiar  in  that  it  adopts,  as  a  date  for 

the  commencement  of  the  limitation  period,  the  discharge  of 
the  guardian  and  fixes  an  arbitrary  term  of  four  years  there- 
after; and  hence,  while  it  may  be  a  preliminary  to  any  right  to 
sue  on  a  guardian's  bond  that  an  accounting  must  be  had  in  the 
county  court  and  the  breach  of  the  bond  established,  such  full 
accrual  of  the  cause  of  action  is  not  necessary  before  the  limita- 
tion commences  to  run.  Ibid. 

11.  Whether,  in  view  of  the  possibility  that  a  hearing  upon  a  guard- 

ian's account  may  be  protracted,  against  the  control  of  the 
minor,  to  or  beyond  the  period  of  the  limitation  provided  in 
sec.  3968,  Stats.  1898,  there  ought  to  be  some  exception  made 
so  as  to  assure  adequate  opportunity  to  sue  thereafter,  is  a 
question  for  the  legislature,  but  in  its  absence  it  cannot  be 
construed  into  the  statute  by  the  court.  Ibid. 

12.  The  provisions  of  sec.  3968,  Stats.  1898,  apply  to  bonds  given 

under  sec.  4004,  on  sale  of  the  ward's  real  estate,  since  the 
words  of  sec.  3968,  "on  any  bond  given  by  a  guardian,"  are  too 
plain  to  permit  of  construction  other  than  according  to  their 
literal  effect  Ibid. 

13.  Where  the  operation  of  sec  3968,  Stats.  1898,  allowed  a  ward  only 

thirty-four  days  after  the  termination  of  the  accounting  pro- 
ceedings in  which  to  bring  actions  against  the  sureties  on  the 
guardian's  bond,  no  question  of  the  reasonableness  of  the  stat- 
ute is  presented  under  the  record.  Ibid. 
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14.  Under  sec.  3968,  Stats.  1898,  the  want  of  legal  capacity  to  sue 
refers  to  some  characteristic  of  the  person  disqualifying  him  in 
some  degree  from  acting  freely  for  the  protection  of  his  rights, 
not  to  an  impediment  to  the  maintenance  of  the  particular  cause 
of  action.  Ibid. 

16.  Under  sea  8968,  Stats.  1898,  the  settlement  of  a  guardian's  ac- 
counts before  action  against  the  sureties  is  not  a  disability 
attributable  to  any  personal  peculiarity  of  the  ward;  it  is  an 
obstacle  to  the  maintenance  of  the  action  applicable  to  all  per- 
sons alike,  and  does  not  extend  to  mere  incompleteness  of  the 
cause  of  action.  Ibid. 

Guards  to  Machinery.    See  Master  and  Servant,  9. 

Guests.    See  Husband  and  Wife.    Innkeepers. 

Health.    See  Paupers. 

HIGHWAYS. 
Establishment  by  statutory  proceeding*. 

1.  Highways  are  only  to  be  laid  out  when  the  public  good  will 

thereby  be  promoted,  and  private  considerations  or  inducements 
cannot  rightly  enter  into  •  the  question  in  any  degree.  State 
ex  rel.  Dosch  v.  Ryan,  599 

2.  Bargains  with  public  officers  who  are  exercising  the  important 

and  sovereign  power  of  laying  out  highways,  and  the  offer  of 
inducements  of  any  kind  tending  to  influence  their  free  action, 
are  not  only  void  as  against  public  policy,  but  official  action 
based  thereon  ceases  to  be  based  solely  upon  the  public  welfare 
and  becomes  tainted  with  some  degree  of  private  interest.  Ibid. 

3.  In  proceedings  before  commissioners  appointed  by  the  county 

judge  to  review  the  decision  of  the  town  supervisors  denying 
an  application  to  lay  out  a  highway,  the  commissioners  met, 
and  two  were  in  favor  of  laying  out  the  highway  and  one  op- 
posed. D.,  a  person  interested  in  the  establishment  of  the  high- 
way, having  been  called  in  and  asked  if  he  would  grade  the 
piece  of  new  road  and  build  a  bridge  at  his  own  expense,  agreed 
to  do  so,  and  gave  a  bond  to  the  commissioners  binding  him- 
self to  do  such  acts,  conditioned  that  if  he  failed  to  do  so  the 
road  should  not  be  laid  out  or  opened.  Thereupon  the  commis- 
sioners unanimously  decided  to  lay  out  the  highway  as  prayed, 
and  filed  their  written  decision  to  that  effect,  accompanied  by 
the  bond.    Held: 

(1)  The  decision  of  the  commissioners  was  conclusively 
shown  to  have  been,  in  part,  based  upon  the  fact  that  the  bond 
had  been  given,  and  was  void. 

(2)  It  did  not  avail  the  validity  of  the  proceeding  that  a  ma- 
jority of  the  commissioners  testified  that  they  would  have  de- 
cided to  lay  out  the  highway  had  the  bond  not  been  given.  Ibid. 

4.  In  such  situation  there  is  safety  only  in  the  entire  prohibition 

of  such  transactions.  Ibid. 

HOMICIDE. 

Evidence:  Weight  and  sufficiency. 

1.  In  case  of  a  prosecution  for  criminal  homicide  where  the  body 

of  the  victim  was  destroyed,  it  is  not  necessary  to  a  conviction 

to  establish  beyond  a  reasonable  doubt  the  precise  means  by 

which  death  was  produced.    Schwantes  v.  State.  160 
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Trial:  Instruction*  to  jury. 

2.  In  respect  to  whether  death  was  produced  by  criminal  means 
it  is  proper  to  instruct  the  jury  that  they  are  permitted  to  con- 
sider any  cause  other  than  that  charged,  which  may  in  any 
reasonable  probability  have  acted  in  the  matter,  such  as  suicide 
or  accident,  or  the  act  of  some  person  other  than  the  accused. 

Ibid. 
HUSBAND  AND  WIFE. 

Contracts  between  husband  and  wife.    See  Executors  and  Admin- 
istrators.   Limitation  of  Actions,  5-8. 
Agency.    See  Witnesses,  1. 
Coverture:  Contracts  of  wife.    See  Innkeepers,  8,  8. 

A  contract  by  a  married  woman  to  pay  for  her  board  while  living 
with  her  husband  and  while  she  is  engaged  in  no  business  cre- 
ates no  liability  against  the  wife.  Ghickering-Chase  Bros,  Oo. 
v.  White,  %  81 

Impeachment.    See  Rape,  7.    Witnesses,  4-6. 

Implied  Repeal.    See  Statutes,  2. 

Implied  Warranty.    See  Sales,  3,  4. 

Imprisonment.    See  Contempt,  8-6. 

Incompetency.    See  Negligence. 

Incorporation.  See  Appeal,  4.  Associations,  2,  4-7.  Certi- 
orari, 11.    Religious  Societies. 

In  Custodia  Legis.    See  Chattel  Mortgages,  6. 

Indemnity.    See  Contempt,  4-6.    Municipal  Corporations,  6. 

Independent  Contbactob.    See  Contbaots,  2. 

Indictment  and  Information.    See  Rape,  1. 

Infants.  See  Divorce.  Evidence,  14.  Guardian  and  Ward. 
Limitation  of  Actions,  9,  10.  Master  and  Servant,  23,  24. 
Trial,  10. 

Injunction.    See  Counties,  1,  2.    Municipal  Corporations,  4-6. 

INNKEEPERS. 
See  Husband  and  Wife. 

1.  Under  sec.  3344,  Stats.  1898,  giving  every  innkeeper  and  board- 

ing-house keeper  a  lien  upon  and  right  to  retain  possession  of 
the  baggage  and  effects  of  any  guest  or  boarder  for  the  amount 
due  him,  in  order  that  such  lien  may  exist  there  must  be  a  debt 
for  board  due  from  the  boarder  to  the  boarding-house  keeper. 
Ghickering-Chase  Bros.  Co,  v.  White,  83 

2.  Where  a  married  woman  living  with  her  husband  came  with  the 

husband  to  a  boarding  house  and  engaged  board,  the  indebted- 
ness for  the  wife's  board  is  the  husband's  debt,  and  hence  no 
lien  could  attach  to  her  separate  property  which  she  herself 
brought  to  the  boarding  house.  Ibid. 

3.  In  such  case,  even  if  there  had  been  an  express  pledge  by  the 

wife  of  her  property  for  the  payment  of  the  debt,  it  would  not 
create  a  boarding-house  keeper's  lien  under  sec.  3344,  Stats. 
1898,  but  at  best  an  equitable  lien  or  charge,  enforceable  by 
proper  action  In  a  court  of  equity  or  equitable  counterclaim  in 
an  action  at  law.  Ibid. 
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In  Rem%    See  Physicians  and  Subgeonb,  3. 

Insolvency.    See  Bankruptcy. 

Inspection.    See  Tbial,  3. 

Instruction  to  Juby.  See  Appeal,  6,  7,  17.  Brokers,  5.  Compro- 
mise and  Settlement,  3.  Criminal  Law,  7,  8.  Evidence,  2,  3. 
Homicide,  2.  Insubance,  11,  12.  Landlord  and  Tenant,  4. 
Street  Railways,  4-6.    Tbial,  7-14,  16,  22. 

INSURANCE. 
Mutual  Companies. 

Members:  Rights  and  liabilities*  See  Constitutional  Law,  12,  13. 
Corporations,  3. 

1.  Under  the  charter  of  a  mutual  insurance  company  providing,  in 

effect,  that  one  can  become  a  member  only  by  taking  out  a 
policy  of  Insurance  and  that  the  membership  can  survive  only 
to  the  end  of  the  policy  period  upon  which  it  is  based,  no  one 
can  rightly  be  treated  as  a  member  for  any  purpose  at  any  time 
unless  he  then  holds  an  unexpired  policy  of  insurance.  Ruber 
v.  Martin,  412 

2.  If  the  charter  of  a  mutual  insurance  company  contains  no  pro- 

vision on  the  subject,  membership  commences  only  with  the 
taking  out  of  a  policy  and  lasts  only  for  the  policy  period.   Ibid. 

3.  As  regards  rights  and  remedies,  the  policy-holders  in  a  mutual 

insurance  company  are  stockholders  therein  the  same  as  owners 
of  stock  in  a  stock  corporation,  there  being  no  charter  provision 
to  the  contrary.  Ibid. 

4.  The  interests  of  policy-holders  in  a  mutual  Insurance  company 

are  twofold,  they  are  both  insurers  and  insured.  In  respect  to 
the  former  they  are  entitled  to  share  in  the  losses  and  profits  of 
the  business  on  the  basis  of  a  partnership,  except  so  far  as  the 
charter  or  policy  contract  provides  otherwise.  Ibid. 

•Same:  Title  to  assets. 
6.  The  title  to  the  property  of  a  mutual  insurance  corporation  is  in 
the  company,  but  the  equitable  interests  therein  are  vested  in 
the  members  the  same  as  in  case  of  a  stock  corporation.  While 
the  corporation  owns  the  property  the  members  own  the  cor- 
poration.   Huber  v.  Martin,  412 

6.  For  all  except  corporate  purposes,  the  property  of  a  mutual  in- 

surance company,  the  same  as  that  of  any  other  corporation, 
belongs  to  its  members  whether  they  are  stockholders  in  the 
technical  sense  or  in  the  broader  one  which  includes  policy- 
holders in  such  a  company.  Ibid. 

Same:  Surplus:  Distribution. 

7.  It  is  competent  for  a  mutual  insurance  corporation,  there  being 

no  limitation  in  its  charter  to  the  contrary,  to  make  rates  for 
insurance  with  a  view  of  probably  creating  a  surplus  and  of 
subsequently  distributing  the  same  to  members  so  far  as  ex- 
perience shall  show  that  the  same  is  not  needed  in  the  business. 
Huber  v.  Martin,  412 

£.  In  case  of  a  distribution  of  the  surplus  of  a  mutual  Insurance 
company  or  of  its  other  assets,  there  being  no  charter  provision 
to  the  contrary,  existing  policy-holders  and  such  only  are  the 
legitimate  distributees.  In  the  aggregate,  they  are  entitled  to 
the  whole.  Ibid. 
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Bame:  Buing  in  behalf  of  corporation. 

9.  Any  member  of  a  mutual  insurance  company  suing  for  himself 
and  others  similarly  interested,  may  invoke  equity  jurisdiction 
to  redress  or  prevent  any  wrong  injuriously  affecting  the  prop- 
erty rights  of  the  corporation,  when  its  officers  will  not  move 
appropriately  to  that  end.    Euber  v.  Martin,  412 

Re-incorporation  and  re-organization, 

10.  In  case  of  success,  in  form,  of  an  attempt  to  re-organize  a  mutual 

insurance  company  on  the  stock  plan  under  a  law,  in  terms, 
authorizing  it  and  the  insurance  business  formerly  carried  on 
by  the  old  company  being  continued  ostensibly  by  the  new  cre- 
ation, using  the  former's  assets  and  good  will,  if  the  attempt  is 
fruitless  because  of  the  enabling  act  being  void  such  continued 
business  is  to  be  regarded  as  really  that  of  the  old  corporation; 
as  belonging  to  it    Huber  v.  Martin,  412 

Fike. 

Avoidance  of  policy:  Fraud:  False  swearing. 

11.  In  an  action  to  recover  for  loss  under  an  insurance  policy  con- 

taining a  provision  avoiding  it  for  fraud  and  false  swearing, 
an  instruction,  stated  in  the  opinion,  was  given  in  connection 
with  a  question  of  the  special  verdict,  also  stated  in  the  opin- 
ion. Held,  that  such  instruction,  under  the  circumstances  dis- 
closed by  the  evidence,  was  pot  a  proper  statement  of  the  lawr 
was  misleading,  and  therefore  prejudicially  erroneous.  Meyer 
v.  Home  Ins.  Co.  293 

12.  In  such  case  the  fact  that  the  jury  found  that  the  amount  of 

plaintiffs'  property  was  more  than  the  amount  of  loss  does  not 
render  the  instruction  any  less  prejudicial.  Ibid. 

13.  Under  a  clause  in  a  fire  insurance  policy  providing  it  should 

be  void  for  fraud  and  false  swearing,  the  presence  of  the 
words  "false  swearing"  in  connection  with  the  word  "fraud" 
indicates  that  either  wilful  fraud  or  false  swearing  is  designed 
to  have  the  effect  of  defeating  the  policy,  regardless  of  the  ulti- 
mate effect  of  the  false  swearing  upon  either  party  to  the  con- 
tract. Ibid. 

14.  In  such  clause  the  word  "fraud"  is  used  in  connection  with  the 

words  "false  swearing"  to  cover  frauds  otherwise  than  by  false 
swearing.  Ibid. 

Bame:  Examination  of  assured  under  oath. 

15.  In  an  action  on  fire  insurance  policies  containing  a  provision  that 

the  assured  should  submit  to  examinations  under  oath  as  often 
as  required,  it  was  held  there  was  no  violation  of  such  pro- 
vision of  the  policies,  and  no  error,  predicated  on  such  viola- 
tion, was  committed  in  failing  to  hold  that  the  action  was  pre- 
maturely brought    Meyer  v.  Home  Ins.  Co.  293 

Ltfb. 

Benefit  insurance:  Prohibited  occupations:  Forfeiture. 

16.  One  who  was  not  employed  or  paid  compensation  as  a  bartender 

is  not  a  "saloon  bartender"  within  the  calls  of  a  prohibition  in 
that  respect  in  a  benefit  insurance  certificate,  although  while 
engaged  in  his  duties  as  chore  boy  in  a  restaurant  and  saloon 
he  occasionally  waited  upon  customers  as  an  accommodation  to 
his  employer.    Stevens  v.  Modern  Woodmen  of  America,     606 
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17.  Engaging  in  an  employment  or  occupation  prohibited  by  the  con- 

ditions of  a  contract  with  a  benefit  society  has  reference  to  the 
vocation  or  calling  to  which  the  Insured  devotes  himself  with 
some  degree  of  permanency  for  hire  or  profit,  and  does  not  re- 
fer to  acts  which  are  simply  incidentally  connected  with  a  reg- 
ular employment  Ibid. 

Accident.  v 

Liability:  Exemption*:  Proximate  cause. 

18.  In  an  action  on  a  policy  Insuring  against  the  effects  of  bodily  in- 

Jury  caused  solely  by  external,  violent,  and  accidental  means, 
under  one  exemption  from  liability  contained  in  the  policy  it 
was  held: 

(1)  The  term  "proximately,"  employed  in  the  contract,  must 
be  understood  to  have  been  used  in  its  common  and  accepted 
meaning,  as  adopted  and  approved  in  the  law  under  like  condi- 
tions and  circumstances. 

(2)  The  Jury  were  warranted  in  their  conclusion  that  the 
assured's  death  resulted  proximately  and  solely  from  his  acci- 
dental fall.    Gary  v.  Preferred  Accident  Ins.  Co.  67 

19.  Responsible  causation,  as  applied  in  the  law  of  insurance,  is 

not  dependent  on  time,  distance,  or  a  mere  succession  of  events. 

Ibid, 

20.  A  policy  Insuring  against  accidents,  exempting  the  insurer  from 

any  liability  for  any  injury  "resulting  from  any  poison  or  in- 
fection, or  from  anything  accidentally  or  otherwise  taken,  ad- 
ministered, absorbed,  or  inhaled,"  does  not  exempt  the  insurer 
from  liability  when  accidental  abrasion  of  the  skin  was  the 
proximate  cause  of  death,  although  bacterial  poisoning  inter- 
vened. Ibid. 

21.  In  such  case  the  policy  further  exempted  from  liability  for  death 

"resulting  either  directly  or  indirectly,  wholly  or  in  part,  from 
bodily  infirmity  or  disease  of  any  kind."  Held,  that  the  exemp- 
tion did  not  apply  to  bodily  infirmity  or  disease  the  result  of 
*  accident,  and,  the  facts  justifying  the  conclusion  that  death  re- 
sulted from  accidental  injury,  the  insurer  was  liable  within  the 
intent  and  meaning  of  this  provision  of  the  policy.  Ibid. 

Intent.    See  Fixtures,  1,  6.    Wills,  9. 

Interest.    See  Guardian  and  Ward,  6-8. 

Interlocutory  Judgments.    See  Appeal,  8.    Judgments,  1,  2. 

Internal  Revenue.    See  Evidence,  8,  9. 

Intersections.    See  Eminent  Domain. 

Interstate  Comity.    See  Aliens,  3,  4. 

Intervention.    See  Aliens,  2,  6. 

Investments.    See  Guardian  and  Ward,  1-8. 

401NDER  of  Causes  of  Action.    See  Action,  2,  3. 

JUDGMENTS. 
Interlocutory.    See  Appeal,  3. 

1.  Under  sec.  2883,  Stats.  1898,  an  interlocutory  judgment  sub- 
stantially settling  all  the  rights  of  the  parties  except  those  ex- 
pressly reserved  for  further  decision,  having  been  affirmed  by 
the  supreme  court  with  certain  modifications,  is  conclusive,  ex- 
cept as  to  those  matters  reserved.    Gates  v.  Paul,  628 
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2.  tn  an  action  for  the  dissolution  of  a  partnership  and  ah  account* 

ing,  an  interlocutory  judgment  was  entered  reserving  certain 
matters  for  further  decision.  Thereafter  the  matters  reserved 
were  tried  by  a  referee  and  the  findings  of  the  referee  are  held 
supported  by  a  preponderance  of  the  evidence.  Ibid. 

By  default.    See  Discovery,  2. 

On  appeal.    See  Appeal,  20-24. 

Amendment  and  modification  of  judgments.  See  Courts,  6.  Divorce. 

Conclusiveness  of  adjudication.    See  Aliens,  6,  6.    Counts,  5.    Judg> 

MENTS,  L 

Actions  on  judgments:  Foreign  judgments.    See  Wills,  1-8. 

3.  In  order  to  entitle  the  records  and  judicial  proceedings  of  the 

courts  of  other  states  and  countries  to  the  faith  and  credit  re- 
quired by  constitutional  mandate,  it  must  appear,  in  the  man- 
ner prescribed  by  law,  that  the  court  rendering  the  same  had 
Jurisdiction.    In  re  Box's  Will,  264 

Judicial  Authority.  See  Constitutional  Law,  6.  Physicians 
and  Surgeons,  4. 

Judicial  Discretion.    See  Certiorari,  7. 

Judicial  Power.    See  Constitutional  Law,  4. 

Judicial  Proceedings.    See  Libel  and  Slander. 

Jurisdiction.  See  Aliens.  Certiorari.  Costs,  6.  Courts.  Judg- 
ments, 3.  Physicians  and  Surgeons.  1,  3,  5.  Process. 
Wills,  1-3. 

Jurisdictional  Errors.  See  Certiorari,  1,  4-6,  8,  10.  Physicians' 
and  Surgeons,  8. 

JURY. 

See  New  Trial,  1,  2.    Wnxs,  7. 

If  an  alien  serves  on  a  jury  without  objection  being  seasonably 
made  and  insisted  upon,  his  incompetency  is  thereby  waived 
whether  the  case  is  civil  or  criminal.    Schtoantee  v.  State,   160 

Laches.    See  Appeal,  26-29.    Assistance,  Writ  of,  5. 

Land  Contract.    See  Vendor  and  Purchaser. 

LANDLORD  AND  TENANT. 

Fixtures.    See  Fixtures,  1-4. 
Eviction. 

1.  Where  a  tenant  asserts  eviction  from  the  rented  premises,  actual 

expulsion  is  not  necessary,  but  any  act  of  the  landlord  or  of  any 
one  who  acts  under  authority  or  legal  right  given  him  by  the 
landlord,  which  so  disturbs  the  tenant's  enjoyment  of  the  prem- 
ises as  to  render  them  unfit  for  occupancy  for  the  purposes  for 
which  they  are  leased,  is  an  eviction,  and,  whenever  eviction 
takes  place,  the  tenant  is  released  from  the  obligation  under 
the  lease  to  pay  rent  accruing  thereafter.  Wade  v.  Herndl,    644 

2.  In  an  action  for  rent,  under  the  facts,  stated  in  the  opinion,  the 

defendant  was  held  evicted  from  the  rented  premises.  Ibid. 

3.  In  such  case  the  shaking  and  vibration  complained  of  was  held 

necessarily  within  the  contemplation  of  the  parties  when  the 
lease  to  another  tenant  was  made.  Ibid. 
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4.  In  such  case  it  further  appeared  that  upon  the  complaint  of  the 

tenant  the  landlord  investigated  the  matters,  and,  after  ob- 
serving from  the  tenant's  room  the  effect  of  the  testing  of  auto- 
mobiles,  took  no  steps  to  prohibit  the  automobile  company  from 
continuing  to  make  the  tests.  Held,  that  the  court  did  not  err 
in  ruling  that  the  acts  of  those  in  charge  of  the  automobile- 
business  were  within  the  rights  granted  them  by  the  landlord 
under  their  lease,  and  that  It  was  not  error  to  instruct  the 
Jury  as  stated  in  the  opinion.  Ibid. 

game:  Damages. 

5.  Where  a  landlord  permits  a  tenant  in  his  building  to  conduct 

business  so  as  to  result  in  the  eviction  of  another  tenant,  ex- 
penses incurred  by  the  tenant  in  removing  from  the  building, 
and  loss  of  time  in  his  employment  on  account  of  such  removal, 
are  held  proper  elements  of  recovery  resulting  from  the  breach 
of  the  landlord's  obligation.    Wade  v.  Herndl,  544 

6.  When  a  lease  exempts  the  landlord  from  liability  for  damage  oc- 

casioned by  the  "acts  or  neglect  of  cotenants  or  other  occu- 
pants/' such  exemption  does  not  apply  to  the  acts  or  neglect  of 
cotenants  or  occupants  authorized  or  committed  under  any 
right  given  by  the  landlord.  Ibid. 

Latent  Defects.    See  Master  and  Servant,  13. 

Legislative  Authority.    See  Physicians  and  Surgeons,  4,  6. 

Legislative  Discretion.  See  Certiorari,  7.  Constitutional 
Law,  1,  2. 

Legislature.  See  Constitutional  Law,  1-3,  9-11.  Corpora- 
tions, 1-3.  Guardian  and  Ward,  11.  Municipal  Corpora- 
tions, 14. 

LIBEL  AND  SLANDER. 

Cause  of  action:  Privileged  occasion. 

1.  No  cause  of  action  for  slander  lies'  for  statements  and  communi- 

cations made  to  a  grand  Jury  in  the  course  of  their  proceedings. 
or  to  the  district  attorney  and  his  assistants  in  their  official 
capacities.    SchulU  v.  Strauss,  325 

2.  Words  spoken  in  judicial  proceedings,  though  they  are  such  as 

impute  a  crime  to  another,  and  therefore,  if  spoken  elsewhere, 
would  import  malice  and  be  actionable  in  themselves,  are  not 
actionable  if  they  are  applicable  and  pertinent  to  the  subject  of 
inquiry.  Ibid. 

3.  Proceedings  of  a  grand  jury  are  judicial  proceedings.  Ibid. 

4.  Exemption  from  liability  for  words  spoken  on  a  privileged  occa- 

sion is  not  the  same  privilege  recognized  in  the  law  as  per- 
taining to  confidential  communications,  but  they  are  privileged 
upon  the  ground  that  they  furnish  no  ground  of  action  for  the 
alleged  injury.  Ibid. 

6.  In  an  action  for  slander  for  statements  made  to  the  grand  jury 
in  the  course  of  their  proceedings  and  to  the  district  attorney 
in  his  official  capacity,  the  very  nature  of  the  complaint  shows 
that  the  statements  made  were  pertinent  and  material  to  the 
subject  under  consideration  by  the  grand  Jury,  and  that  they 
were  communicated  to  the  grand  jury  in  a  judicial  proceeding 

Ibid. 
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6.  Such  communications  are  made  on  a  "privileged  occasion,"  and 

are  therefore  not  actionable.  Ibid. 

7.  Where  plaintiff  has  no  cause  of  action  for  slander  because  the 

words  spoken  were  communicated  to  the  grand  jury  in  the 
course  of  their  proceedings,  or  to  the  district  attorney  in  his 
official  capacity,  it  is  not  error  for  the  circuit  court  to  restrain 
a  court  commissioner  from  punishing  for  contempt  a  defend- 
ant who  refused  to  answer  questions  propounded  to  him  touch- 
ing such  communications  while  being  examined  as  an  adverse 
party  under  sec.  4096,  Stats.  1898.  Ibid. 

License.    See  Cebtiobabi,  6.    Physicians  and  Surgeons,  1,  8, 14. 

Liens. 

Of  garnishment    See  Aliens,  2,  5,  6.    Garnishment. 

Of  innkeepers.    See  Innkeepers. 

Of  mechanics.    See  Mechanics'  Liens. 
Life  Insurance.    See  Insurance,  16,  17. 

LIMITATION  OF  ACTIONS. 

Statute*  of  limitation:  Nature  and  construction.     See  Municipal 
Corporations,  16. 

1.  The  notice  required  by  subd.  5,  sec.  4222,  Stats.  1898,  is  not  a 

limitation  upon  the  time  for  commencement  of  actions,  but  a 
condition  or  limitation  upon  the  right  to  maintain  actions  un- 
less such  notice  shall  be  served  within  one  year  after  the  hap- 
pening of  the  event  causing  damage,  or  unless  such  notice  shall 
become  unnecessary  by  the  actual  bringing  of  the  action  within 
such  year  as  provided  by  ch.  307,  Laws  of  1899.  Hoffmann  v. 
Milwaukee  Electric  R.  d  L.  Co.  76 

2.  Subd.  5,  sec.  4222,  Stats.  1898,  as  to  actions  accruing  after  its 

passage,  is  not  obnoxious  to  any  constitutional  provision.    Ibid. 
Computation  of  period  of  limitation:  Accrual  of  right  of  action.  See 
Guardian  and  Ward,  9-16.    Tax  Titles,  2. 

3.  A  cause  of  action  accrues  where  there  exists  a  claim  capable  of 

present  enforcement,  a  suable  party  against  whom  it  may  be 
enforced,  and  a  party  who  has  a  present  right  to  enforce  it 
Barry  v.  Minahan,  670 

4.  A  cause  of  action  to  recover  for  money  loaned,  payable  upon  de- 

mand, accrues  at  the  time  of  the  loan.  Ibid. 

5.  Where  a  wife,  one  year  prior  to  her  death,  loaned  her  husband 

money  payable  on  demand,  her  rights  thereunder  against  the 
husband  accrued  prior  to  her  death  and  passed  to  her  estate  as 
a  valid  and  existing  cause  of  action.  Ibid. 

6.  In  such  case,  the  husband  having  died  subsequent  to  the  death  of 

his  wife,  the  estate  of  the  wife  is  "a  creditor  of  and  "a  person 
having  a  claim  against"  his  estate,  within  the  calls  of  the  stat- 
utes governing  the  administration  of  estates  of  decedents.   Ibid. 

7.  In  such  case  the  representative  of  the  wife's  estate  having  failed 

to  file  such  claim  against  the  husband's  estate  for  mere  than 
two  years  after  the  time  limited  by  the  proper  county  court 
under  sec.  3840,  Stats.  1898,  the  claim  is  barred  under  the  pro- 
visions of  sec.  3844,  Stats.  1898.  Ibid. 

8.  Such  bar  is  not  affected  by  the  fact  that  there  has  been  an  un- 

successful attempt,  by  a  son  of  the  wife,  to  have  a  trust  de- 
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clared  as  to  the  same  claim  for  the  amount  thereof  against  the 
husband's  estate,  which  was  defeated  on  the  ground  that  no 
trust  existed,  although  the  son,  as  her  heir,  might  profit  by  the 
recovery,  since  that  was  a  different  cause  of  action  and  prose- 
cuted in  a  different  right  Ibid. 

Same:  Personal  disabilities  and  privileges:  Minors. 
9.  Subd.  5,  sec.  4222,  Stats.  1898,  contains  no  exception  in  favor  of 
minors,  and  sec  4233,  while  extending  the  time  within  which  a 
minor  may  commence  an  action,  plainly  exempts  minors  from 
the  operation  of  the  statute  limiting  the  time  for  commence- 
ment of  actions  only,  and  has  no  reference  to  the  statute  pro- 
viding for  the  service  of  notice.  Hence,  where  a  minor  failed 
for  one  year  after  an  injury  causing  damage  to  either  give  the 
required  notice  or  bring  his  action,  an  action  subsequently 
brought  cannot  be  maintained.  Hoffmann  v.  Milwaukee  Elec- 
tric R.  &  L.  Co.  76 

Same:  Performance  of  condition:  Notice. 

10.  Under  subd.  5,  sec.  4222,  Stats.  1898,  it  is  sufficient  if  the  notice 
show  that  it  is  given  in  behalf  of  the  party  who  brings  the 
suit,  and,  if  in  behalf  of  a  minor,  the  notice  may  be  given  by 
his  father,  the  natural  guardian.  Ibid, 

Same:  Coverture.    See  Executors  and  Administrators. 

Liquidated  Damages.    See  Chattel  Mortgages,  7. 

Lis  Pendens.    See  Assistance,  Writ  of,  1,  2. 

Local  Laws.    See  Constitutional  Law,  9,  10. 

Logs  and  Timber.    See  Deeds,  3. 

Machinery.  See  Evidence,  1,  14,  15.  Limitation  of  Actions,  1, 
9, 10.  Master  and  Servant,  2-16.  Trial,  3,  6, 10, 11, 15, 17, 18. 

Mandamus.    See  Action,  1.    Criminal  Law,  1. 

Mandatory  Statutes.    See  Counties,  2,  3. 

Maps.    See  Appeal,  16. 

Market  Value.    See  Damages,  1. 

Married  Women.  .  See  Executors  and  Administrators.  Husband 
and  Wife.    Innkeepers,  2,  3.    Limitation  of  Actions,  5-8. 

MASTER  AND  SERVANT. 

Master's  liability  for  injuries  to  servant:  Nature  and  extent. 

1.  In  an  action  for  the  negligent  killing  of  a  servant,  under  the  evi- 

dence, stated  in  the  opinion,  the  jury  is  held  to  have  had  noth- 
ing to  guide  it  except  merest  conjecture  as  to  how  the  accident 
happened,  and  that  therefore  there  was  no  efficient  basis  for  a 
verdict    Hamann  v.  Milwaukee  Bridge  Co.  550 

Same:  Machinery  and  appliances.  See  Evidence,  1,  14,  15.  Street 
Railways,  2-7.    Trial,  1,  3,  6,  10,  11,  15,  17,  18. 

2.  In  an  action  for  personal  injuries  to  a  servant,  evidence  of  ab- 

normal action  of  a  machine  can  only  be  the  basis  of  an  infer- 
ence tending  to  show  an  insufficiency  in  the  construction  and 
repair  of  the  machine  as  the  producing  cause  of  the  injury, 
which  is  conclusively  rebutted  by  evidence  showing  that  the 
machine  was  free  from  all  discoverable  defects,  and  hence,  on 
such  evidence  alone,  no  grounds  exist  on  which  the  jury  can 
find  that  any  defect  existed  in  the  machine  which  the  master  in 
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the  exercise  of  ordinary  care  ought  to  have  discovered.  Mon- 
tanye  v.  Northern  Electrical  Mfg.  Co.  22 

3.  Where  evidence  of  alleged  defects  in  a  machine  would  not  reason- 

ably admit  of  an  inference  that  such  defects  caused  the  abnor- 
mal action  of  the  machine,  it  is  error  to  refuse  a  requested  in- 
struction, in  substance,  that  the  evidence  bearing  on  such  de- 
fects was  not  sufficient  to  sustain  a  finding  that  the  machine 
was  defective,  and  that  no  want  of  ordinary  care  could  be  im- 
puted to  defendant  with  respect  thereto  as  the  cause  of  the 
injury.  Ibid. 

4.  Where  it  is  made  to  appear  that  the  abnormal  action  of  a  ma- 

chine, in  the  operation  of  which  a  servant  was  injured,  might 
result  from  a  specific  defect,  and  the  evidence  on  the  subject  Is 
conflicting,  the  court  should  submit  to  the  jury  the  question  of 
the  master's  negligence  on  that  ground.  Ibid. 

6.  In  an  action  for  personal  injuries  received  in  operating  a  ma- 
chine it  is  not  error  to  refuse  to  submit,  as  part  of  a  special 
verdict,  questions  covering  different  phases  of  the  evidence 
concerning  the  nature  of  the  defects,  if  the  machine  was  found 
defective  in  construction  or  repair,  since  they  required  the  jury, 
in  answering  the  general  and  proper  questions  respecting  the 
alleged  negligence  of  the  defendant,  to  state  the  specific  grounds 
for  their  findings.  Ibid. 

6.  A  master's  duty  to  a  servant  requires  that  he  exercise  reasonable 

care  in  furnishing  reasonably  safe  instruments  and  that  he  ex- 
ercise a  like  degree  of  care  in  making  repairs.  Ibid. 

7.  Under  the  facts,  stated  in  the  opinion,  plaintiff  did  not  assume 

the  risk  of  the  negligence  causing  her  Injury.  Tan  de  Bogart 
v.  Marinette  &  M.  P.  Co.  104 

8.  In  such  case  warning  of  danger  of  injury  to  the  servant's  fingers 

from  knives  held  onto  a  shaft  by  set-screws  is  held  insufficient 
to  apprise  plaintiff  of  the  danger  of  coming  in  contact  with  the 
set-screws.  Ibid. 

9.  In  an  action  for  personal  injuries  received  by  a  servant  in  feed- 

ing brass  sheets  into  a  rolling  machine,  the  negligence  alleged 
was  (1)  in  not  providing  the  machine  with  a  guard,  and  (2)  in 
not  warning  the  plaintiff  of  the  danger  resulting  from  sharp 
slivers  of  brass  which  occasionally  formed  on  the  sides  of  the 
sheets.    Under  the  evidence,  stated  in  the  opinion,  held: 

(1)  The  court  rightly  struck  out  the  evidence  as  to  the  guard 
and  eliminated  that  question  from  the  case. 

(2)  As  to  the  failure  to  warn,  there  was  evidence  from  which 
the  jury  might  find  negligence  on  the  part  of  defendant. 

(3)  Assumption  of  risk  as  matter  of  law  was  not  shown. 

(4)  A  motion  for  nonsuit  was  properly  overruled.    Anderson 
v.  Chicago  Brass  Co.  273 

10.  In  an  action  for  personal  injuries  received  by  a  servant  from  ma- 

chinery, while  on  many  questions  there  was  substantial  con- 
flict, and  what  might  be  deemed  a  preponderance  of  the  evidence 
against  the  verdict,  it  is  held  that  there  was  credible  evidence 
from  which  the  jury  might  have  reached  their  conclusions  ex- 
pressed in  the  special  verdict  Stork  v.  Charles  Btolper  Coop- 
erage Co.  318 

11.  In  an  action  for  personal  injuries  to  a  servant,  under  the  facts, 

stated  in  the  opinion,  the  jury  might  have  believed  that  an 
exposed  gearing  was  an  act  of  negligence  en  the  part  of  the 
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defendant,  and  that  it  was  the  proximate  cause  within  the  defi- 
nition given  by  the  court.  Ibid, 

12.  In  such  case  the  actual  causal  relation  between  the  defect  in  a 

wrench  and  the  injury  cannot  be  said  to  exist  as  matter  of  law, 
although  it  might  be  found  as  a  fact  that  one  supplying  such  a 
defective  wrench  should,  as  an  ordinarily  prudent  and  intelli- 
gent man,  anticipate  the  likelihood  that  it  would  be  used  in 
such  way  as  to  cause  Injury.  Ibid. 

Same:  Simple  tools:  Monkey  wrench. 

13.  Generally  speaking,  in  case  of  simple  tools  no  liability  rests  on 

the  master  for  the  ordinary  perils  resulting  from  their  use,  nor 
for  those  latent  and  usual  defects  or  weaknesses  which,  by 
reason  of  the  common,  usual  character  of  the  appliance,  are 
presumed  to  be  known  to  all  men  alike,  but  such  exemption  is 
based  on  the  condition  that  the  defect  and  peril  are  such  that 
no  superiority  of  knowledge  of  the  master  over  the  employee 
exists  or  can  be  presumed.  Stork  v.  Charles  Stolper  Cooper- 
age Co.  318 

14.  As  to  simple  tools  and  appliances  the  exemption  of  the  master 

from  the  duty  to  inspect  to  ascertain  the  development  of  defects 
and  disrepair  in  the  course  of  their  use  is  based  upon  the  as- 
sumption that  such  conditions  are  as  much  within  the  observa- 
tion, if  not  more  so,  of  the  employee  as  of  the  master.         Ibid. 

15.  Such  exemptions  from  liability  are  not  in  denial  of  the  general 

underlying  principle  of  the  law  of  negligence  that  one  who 
knowingly  exposes  another  to  likelihood  of  injury  is  liable 
therefor,  in  the  absence  of  consent  by  such  other  or  of  con- 
tributory negligence.  Ibid. 

16.  In  an  action  for  personal  injuries  to  a  servant  it  appeared,  among 

other  things,  that  plaintiff  was  injured  while  using  a  monkey 
wrench.  Under  the  facts,  stated  in  the  opinion,  it  was  held 
that  the  jury  might  have  considered  it  within  the  realm  of 
ordinary  expectation  that,  when  so  used,  the  jaws  of  the  wrench 
would  be  likely  to  part,  allow  the  wrench  to  slip,  and  the  hand 
of  plaintiff  come  in  contact  with  gearing  to  his  hurt,  and  hence 
it  cannot  be  said,  as  a  matter  of  law,  that  there  was  no  evi- 
dence to  support  liability  for  the  injury  so  occurring.  Ibid. 

Same:  Safe  place  to  work. 

17.  In  the  removal  as  in  the  original  erection  and  construction  of 

buildings,  the  rule  that  the  master  must  furnish  a  safe  place 
to  work  nas  very  limited  application.  WalaszewsJoi  v.  Schok- 
necht,  376 

Warning  and  instructing  servant.    See  Master  ahd  Sebvajtt,  7-9. 

Same:  Fellow-servants.    See  Railboads,  1. 

18.  A  mere  foreman  engaged  with  a  crew  of  assistants,  supplied  with 

suitable  material  and  appliances,  performing  a  mere  detail  of 
the  master's  business — removing  a  machine  from  a  car  to  the 
factory, — is  a  fellow-servant  of  the  members  of  the  crew,  and 
the  master  is  not  liable  for  his  fault  in  failing  to  choose  a 
proper  plan  for  the  removal  of  the  machine,  or  in  omitting  to 
exercise  due  care  to  inform  his  assistants  of  the  danger  of  the 
operation.    Hamann  v.  Milwaukee  Bridge  Co.  650 

19.  In  an  action  against  a  master  for  the  negligent  killing  of  an  em- 

ployee the  evidence  was  held  insufficient  to  show  that  the  fore- 
Vol.  127—46 
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man  was  Incompetent  for  the  work  or  that  the  master  was  neg- 
ligent In  placing  the  foreman  in  charge  of  the  work.         Ibid. 

20.  One  In  charge  of  the  entire  business  of  a  master  as  general  man- 

ager is  a  vice-principal.  Ibid. 

21.  Where,  prior  to  an  accident  causing  the  death  of  a  servant,  a 

general  manager  of  a  master  arrived  on  the  ground  while  serv- 
ants were  employed  in  unloading  a  heavy  machine  from  a 
freight  car  according  to  plans  formulated  by  a  foreman  in 
charge,  and  assumed  charge  of  the  work,  the  master  is  charge- 
able with  his  knowledge  and  approval  of  the  manner  the  work 
was  done  the  same  as  if  the  manager  had  laid  out  the  plan  for 
the  work  at  the  outset,  and  cannot  escape  responsibility  for 
what  occurred  upon  the  plea  that  the  negligence  was  that  of 
a.  foreman — a  fellow-servant.  Ibid. 

22.  In  such  case  the  general  manager,  being  chargeable  with  superior 

knowledge,  when  he  saw  the  impropriety  of  moving  the  ma- 
chine without  some  efficient  means  to  insure  against  the  tipping 
over  which  caused  the  servant's  death,  should  either  have 
stopped  further  progress  until  the  proper  remedy  was  applied, 
or  have  notified  the  servant  of  the  danger,  and,  failing  so  to  do, 
the  question  of  whether  there  was  actionable  fault  in  those  re- 
gards, or  whether  such  danger  as  existed  in  the  manner  of 
doing  the  work  adopted  was  open  and  obvious  to  an  ordinary 
man,  so  that  the  servant  and  the  master  stood  on  the  same 
plane,  were  questions  for  the  Jury.  Ibid. 

Same:  Risks  assumed  by  servant.    See  Master  and  Servant,  7-3. 
Trial,  11. 

23.  The  rule  that  knowledge  of  all  obvious  dangers  is  imputed  to  an 

adult  servant  and  he  assumes  all  risks  incident  to  them  applies 
to  minors  in  so  far  as  their  age,  intelligence,  discretion,  and 
Judgment  enable  them  to  comprehend  and  appreciate  such 
dangers.    Van  de  Bogart  v.  Marinette  &  M.  P.  Co.  104 

24.  In  an  action  for  personal  injuries  to  a  fifteen-year-old  girl  from 

machinery,  in  the  absence  of  showing  that  she  in  fact  knew  of 
the  danger  which  caused  the  injuries  and  in  view  of  her  age, 
intelligence,  experience,  discretion,  and  Judgment,  as  shown  by 
the  evidence,  stated  in  the  opinion,  It  cannot  be  said,  as  matter 
of  law,  that  she  ought  to  have  discovered  and  understood  such 
danger.  Ibid. 

25.  Plaintiff,  a  man  sixty-four  years  of  age  and  of  ordinary  intelli- 

gence, while  engaged  as  a  workman  in  taking  down  a  building, 
was  injured  by  a  board  knocked  off  the  building  by  a  workman 
of  an  independent  contractor.  Held,  that  the  dangers  of  the 
work  plaintiff  was  doing  were  open  and  obvious,  and  hence 
plaintiff  assumed  the  risk  of  the  accident  which  happened. 
Walaszewski  v.  Schoknecht,  876 

Contributory  negligence.    See  Trial,  11. 

Maxims. 

Ita  lex  scripta  est,  134. 
Measure  of  Damages.    See  Damages.    Street  Railways,  7,  8. 

MECHANICS'  LIENS. 

Ewtent  of  lien:  "Appurtenances." 
Where  the  owner  of  a  house  orders  window  screens  to  be  manu- 
factured and  fitted  to  his  house,  though  detachable  for  con- 
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venience  daring  the  winter  months,  the  intention  is  unquestion- 
ably to  permanently  increase  the  comfort  of  the  house  and  its 
desirability  for  residence  purposes,  and,  under  subd.  1,  sec. 
3314,  Stats.  1898,  such  screens  are  clearly  included  within  the 
term  "appurtenance."    E.  Jf.  Fish  Co.  v.  Young,  149 

See  Associations.     Cobpobationb,  4.     Insurance,  1-10. 

Mental  Condition.  See  Appeal,  9.  Evidence,  4,  6.  Rape,  6,  7. 
Wills,  4. 

Motors^  See  Divorce.  Evidence,  14.  Guabdian  and  Wabd. 
Limitation  of  Actions,  9,  10.  Masteb  and  Servant,  23,  24. 
Trial,  10. 

MORTGAGES. 

Transfer  of  property  mortgaged:  Assumption  of  debt 

1.  Where  a  vendee  of  lands,  at  the  time  of  bargaining  for  the  prem- 

ises, was  given  the  option  to  buy  the  premises  subject  to  a 
mortgage,  in  that  case  assuming  the  debt,  or  to  buy  clear  of 
the  mortgage  upon  the  payment  of  the  entire  sale  price  to  the 
vendor,  and  the  vendee  elected  to  do  the  latter,  the  vendee,  as 
between  himself  and  his  vendor,  does  not  become  liable  for 
the  mortgage  debt.    Marling  v.  Nommensen,  363 

Payment  and  satisfaction.    See  Bills  and  Notes,  3.    Estoppel,  3-5. 

2.  The  rule  that  the  maker  of  a  negotiable  promissory  note  can 

satisfy  it  only  by  payment  to  the  owner  at  the  time  or  to  such 
owner's  authorized  agent  seems  to  be  without  applicability  to 
defeat  effectiveness  of  payment  to  the  original  mortgagee,  as 
against  an  unknown  assignee,  where  other  than  negotiable  in- 
struments are  involved.    Marling  v.  Nommensen,  363 

Foreclosure.    See  Assistance,  Writ  of. 

Municipal  Bonds.    See  Counties. 

MUNICIPAL  CORPORATIONS. 

Incorporation.    See  Appeal,  4. 

General  city  charter:  Adoption  of  part:  Pro  tanto  amendment  of 
special  charter. 

1.  Adoption  by  a  city  existing  under  a  special  charter  of  a  part  of 

the  general  charter,  pro  tanto  amends  the  former  and  renders 
it  to  that  extent  subject  to  further  amendment  by  legislative 
action  alone  to  change  the  part  so  adopted.  Hay  v.  Baraboo,    1 
Waterworks:  Acquisition:  Arbitration. 

2.  Where  a  city,  pursuant  to  the  terms  of  a  franchise  under  which 

a  corporation  was  operating  a  system  of  waterworks  therein 
permitting  it  to  acquire  the  waterworks  plant  on  payment  of  its 
value  as  determined  by  arbitration,  had  instituted  proceedings 
for  arbitration,  the  proceedings  are  simply  an  assertion  of  a 
right  claimed  under  the  franchise,  which,  if  legal,  is  as  effectual 
and  as  valid  a  claim  before  the  arbitration  as  subsequent  there- 
to.   Eau  Olaire  Water  Co.  v.  Eau  Claire,  154 

3.  Such  arbitration  does  not  create  a  cloud  on  the  water  company's 

title  and  thereby  invade  its  right  to  the  enjoyment  of  its  prop- 
erty. Ibid. 

4.  While  such  arbitration  would  compel  the  water  company  to  par- 

ticipate in  the  proceedings  to  bring  about  a  correct  valuation 
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and  require  it  to  devote  time  and  attention  to  the  accomplish- 
ment of  such  a  result,  yet  the  annoyance  incident  to  the  deter- 
mination of  the  rights  of  the  parties  under  the  franchise  in  no 
sense  causes  irreparable  injury,  nor  is  it  a  ground  for  equitable 
relief  by  injunction.  Ibid. 

5.  While  the  water  company  may  incur  expense  in  connection  with 

such  arbitration,  it  is  necessarily  such  as  can  be  readily  meas- 
ured by  a  pecuniary  standard  and  adequately  compensated,  and 
hence  furnishes  no  ground  for  a  temporary  injunction.      Ibid. 

6.  In  such  case,  however,  the  city  should  be  restrained  from  pro- 

ceeding with  the  arbitration  unless  it  gives  an  undertaking  with 
sufficient  sureties,  in  a  sum  specified  by  the  court,  to  indemnify 
the  water  company  for  the  payment  of  all  reasonable  expenses 
incurred  by  it  in  such  arbitration.  Ibid. 

Injuries  from  defective  sidewalks:  Primary  liability  of  lotowner: 
Charter  provisions. 

7.  A  city  charter  provision  making  it  the  duty  of  the  owners  or 

occupants  of  premises  in  front  of  which  sidewalks  are  located 
to  keep  such  walks  in  repair  or  pay  the  expenses  incurred  by 
the  municipality  in  doing  so,  does  not  impliedly  make  such 
owners  or  occupants  liable  to  travelers  for  injuries  occasioned 
by  the  walks  being  out  of  repair.    Hay  v.  Baraboo,  1 

8.  If,  in  addition  to  the  duty  mentioned  in  the  foregoing  paragraph, 

the  charter  provides  that  in  case  of  an  injury  to  person  or 
property  by  reason  of  any  defect  in  a  sidewalk  for  which  the 
city  would  be  liable,  arising  from  or  produced  by  the  wrong, 
default,  or  negligence  of  any  person  other  than  the  city,  the 
guilty  person  shall  be  primarily  liable  therefor,  and  the  city 
shall  not  be  liable  therefor  in  advance  of  the  exhaustion  by 
the  injured  person  of  all  legal  remedies  to  enforce  the  private 
liability,  such  liability  is  not  deemed  to  be  one  of  the  char- 
acter of  that  created  by  sec.  1339,  Stats.  1898,  but  to  be  one 
grounded  on  common-law  principles  and  so  existing  independ- 
ently of  statute.  Ibid* 

9.  Charter  provisions  of  the  sort  mentioned  in  paragraphs  7  and  8 

aforesaid  do  not  give  rise  to  any  liability  either  public  or  pri- 
vate to  one  Injured  by  reason  of  a  defective  sidewalk.  Re- 
sponsibility for  the  results  to  person  or  property  from  faulty 
construction  of  sidewalks  or  want  of  repair  thereof  rests 
wholly  on  sec.  1339,  Stats.  1898,  while  responsibility  for  the 
results  to  person  or  property  of  active  wrongdoing  creating  a 
nuisance  rests  on  the  common  law.  Such  provisions  as  those 
mentioned  in  paragraph  8  deal  with  the  latter.  Ibid. 

10.  A  provision  such  as  that  mentioned  in  paragraph  8,  given  effect 

broadly,  would  materially  modify  sec.  1339,  Stats.  1898.  It 
should  be  strictly  construed,  first,  because  it  would  operate  to 
vary  the  common  law  as  to  personal  liability;  second,  it  would 
to  some  extent  repeal  sec  1339,  Stats.  1898.  Ibid. 

11.  Nothing  short  of  language  unmistakably  creating  a  liability  of 

the  owner  or  occupant  of  premises,  in  front  of  which  a  side- 
walk is  located,  for  damages  to  person  or  property  caused  by 
the  insufficiency  of  such  walk,  and  making  such  liability  super- 
sede to  any  extent  that  of  the  city  under  sec  1839,  Stats.  1898, 
can  legitimately  be  given  that  effect.  /Met. 

12.  The  last  foregoing  rule  is  satisfied  by  provisions  In  the  charter 

of  the  city  of  Fond  du  Lac,  treated  in  Hiner  v.  Fond  dm  Lac, 
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71  Wis.  74,  and  similar  cases,  but  not  by  provisions  in  the 
charter  of  the  city  of  Janesyille,  treated  in  Selleck  v.  Tallman, 
93  Wis.  246,  and  similar  cases.  Ibid. 

Same:  Notice  of  injury. 

13.  The  notice  required  by  sec.  1339,  Stats.  1898,  to  be  given  the 

municipality  in  case  of  Injury  to  a  person  by  reason  of  want 
of  repair  of  a  sidewalk  is  a  requisite  to  the  creation  of  a  right 
to  compensation  for  injury.    Hay  v.  Baraboo,  1 

14.  A  charter  provision  prohibiting  the  enforcement  of  such  a  right 

as  that  mentioned  in  paragraph  13,  except  by  presentation  of 
the  claim  to  the  city  council,  and  in  case  of  adverse  action  an 
appeal  to  the  circuit  court,  regulates  the  remedy,  and  is  per- 
missible under  the  rule  that  the  legislature  may  take  away 
the  ordinary  remedy  for  the  enforcement  of  a  right  so  long 
as  it  affords  another  which  is  adequate.  Ibid. 

15.  A  charter  provision,  in  addition  to  the  one  regulating  the  rem- 

edy, that  no  action  shall  be  maintained  against  the  city  to  en- 
force any  tortious  liability;  unless  a  notice  in  writing  signed 
by  the  person  injured,  or  claiming  to  be  injured,  of  the  wrong 
and  circumstances  thereof  and  amount  of  damages  claimed, 
shall  be  presented  to  the  council  within  ninety  days  after  the 
occurrence  creating  the  damage,  bears  on  the  remedy  and  is  a 
statute  of  limitations.  Ibid. 

16.  Provisions  Buch  as  are  mentioned  in  the  thirteenth,  fourteenth, 

and  fifteenth  paragraphs  constitute  a  complete  system  as  to 
statutory  liability.  One  is  essential  to  the  right  The  other 
relates  to  the  procedure  for  the  enforcement  of  the  right.  The 
third  fixes  the  time  within  which  the  remedy  is  available,  and 
at  the  expiration  thereof,  in  legal  effect,  extinguishes  the  right 

Ibid. 
Dissolution.    See  Corporations,  4. 

Mutual  Insurance  Corporations.  See  Constitutional  Law,  12, 13. 

Corporations,  3.    Insurance,  1-10. 
Mutuality.    See  Contracts,  8. 
Name.    See  Associations,  4. 
Necessary  Parties.    See  Certiorari,  5. 

NEGLIGENCE. 

Acts  and  omissions:  Personal  conduct.  See  Estoppel,  2-5.  Evi- 
dence, 21.  Guardian  and  Ward,  1-4,  6,  7.  Master  and  Serv- 
ant, 1.  Municipal  Corporations,  7-16.  Railroads.  Street 
Railways.  Trial,  1,  3,  6,  10,  11,  15,  17,  18. 
Incompetence,  in  the  law  of  negligence,  means  want  of  ability 
suitable  to  the  task,  either  as  regards  natural  qualities  or  ex- 
perience, or  .deficiency  of  disposition  to  use  one's  abilities  and 
experience  properly.    Hamann  v.  Milwaukee  Bridge  Co.       660 

Bame:  Fellow-servant.    See  Master  and  Servant,  18-22. 

Same:  Machinery  and  dangerous  substances.  See  Evidence,  1,  14, 15. 
Master  and  Servant,  2-16. 

Same:  Safe  place  to  work.    See  Master  and  Servant,  17. 

Proximate  cause*    See  Master  and  Servant,  11, 12. 

Contributory  negligence.    See  Trial,  11. 

Assumption  of  risk.    See  Master  and  Servant,  23-25.    Trial,  11. 
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Negotiable  Instbtjments.     See  Bills  and  Notes.    Garnishment. 
Gifts.    Mortgages,  2.     Patents,  2-4.    Trial,  12-14. 

Newspapers.    See  Patents,  4. 

NEW  TRIAL. 

Grounds:  Errors  and  irregularities*    See  Appeal,  20-24. 

Same:  Misconduct  affecting  the  jury. 

L  A  verdict  cannot  stand  where  the  Jury  have  been  subjected  to 
any  statements  or  directions  naturally  tending  to  coerce  or 
threaten  them  to  agreement  either  way,  or  to  any  agreement 
at  all,  unless  it  be  clearly  shown  that  no  influence  was  thereby 
exerted.    Brown  v.  State,  193 

2.  Under  the  facts  stated  in  the  opinion,  an  officer's  warning  to  the 
jury  that  they  would  be  locked  up  for  the  night  unless  they 
agreed  very  soon,  is  held  both  threatening  and  coercive,  and 
as  naturally  tending  to  induce  the  jurymen  to  surrender  their 
opinions.  **  Ibid. 

Same:  Verdict  contrary  to  evidence.    See  Rape,  5. 

Same:  Costs. 

8.  Where  it  is  apparent  from  an  order  granting  a  new  trial  that 
the  trial  judge  was  of  the  opinion  that  the  verdict  was  con- 
trary to  the  evidence,  and  there  is  evidence  strongly  tending  to 
show  that  a  note  sued  on  was  without  consideration  and  never 
delivered,  the  order  is  one  which  the  lower  court  has  a  right, 
in  its  discretion,  to  make,  and  will  not  be  disturbed  unless  it 
clearly  appears  that  there  was  an  abuse  of  discretion.  Godfrey 
v.  Godfrey,  47 

4.  While,  on  a  motion  for  a  new  trial,  the  trial  court  has  some  dis- 

cretion in  the  matter  of  costs,  where  a  new  trial  is  ordered  on 
the  ground  that  the  verdict  is  contrary  to  the  evidence  ft  should 
be  granted  only  on  terms.  Ibid\ 

5.  In  this  case,  on  the  record,  it  is  held  that  the  new  trial  was 

granted  because  the  verdict  was  contrary  to  the  evidence;  that 
there  was  nothing  indicating  that  the  trial  court  regarded  the 
verdict  as  perverse,  and  hence  that  reasonable  terms  should 
have  been  imposed.  Ibid. 

6.  Mabshall,  J.   (dissenting),  is  of  the  opinion  that  the  verdict 

was  perverse,  and  hence  that  a  new  trial  should  have  been 
granted  without  terms.  Ibid. 

Same:  Newly-djtecovered  evidence. 

7.  After  a  will  had  been  admitted  to  probate  the  contestants  made 

a  motion  for  a  new  trial  on  the  ground  of  newly-discovered 
evidence.  Held,  under  the  evidence,  stated  in  the  opinion,  that 
the  motion  for  a  new  trial  was  properly  denied,  and,  if  a  new 
trial  was  granted,  such  evidence  would  be  inadmissible.  Muel- 
ler v.  Pew,  2SS 

8.  In  such  case  there  was  also  an  affidavit  of  an  employee  of  one 

of  the  contestants  to  the  effect  that,  the  morning  after  the  death 
of  testator,  he  saw  proponent  tear  up  a  typewritten  paper,  and 
heard  her  say:  "This  is  the  last  one.  Now  let  them  look  If 
they  want  to."  This  testimony  was  thoroughly  contradicted, 
both  by  direct  evidence  and  by  circumstances,  and  the  em- 
ployee's character  was  shown  to  be  such  as  to  entitle  his  state- 
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ments  to  little  weight  Held,  In  the  absence  of  very  much  more 
direct  evidence  of  the  existence  of  a  later  will,  that  It  could  not 
he  established  by  such  testimony.  Ibid. 

Nonsuit.    See  Brokers,  2.    Master  and  Servant,  0. 

Notice.  See  Appeal,  29.  Assistance,  Writ  of,  1,  2.  Bankruptcy. 
Chattel  Mortgages,  8-7.  Estoppel,  2-5.  Limitation  of  Ac- 
tions, lf  9f  10.  Municipal  Corporations,  13-16,  Physicians 
and  Surgeons,  7. 

Nuisance.    See  Municipal  Corporations,  9. 

OFFICERS. 

See  Discovery,  3.    Highways,  2,  3.    Insurance,  9. 

.The  ordinary  meaning  of  "state  officer"  Is  head  of  a  state  de- 
partment, such  as  governor,  secretary  of  state,  and  the  like. 
It  should  be  thus  restricted  when  used  without  circumstances 
indicating  any  other  intent  State  ex  rel.  Miltoaukee  Medical 
College  v.  Chittenden,  468 

Opinion  Evidence.    See  Evidence,  10-21. 

Orders.    See  Appeal,  1-4. 

Parol  Evidence.    See  Chattel  Mortgages,  2. 

Parties.  See  Action,  3.  Aliens,  1-4.  Assistance,  Writ  of,  2-4, 6. 
Certiorari,  1,  3-5.    Discovery.    Gifts,  2.    Rape,  7. 

Partnership.    See  Insurance,  4.    Judgments,  2. 

PATENTS  AND  PATENT  RIGHTS. 

Regulation  of  dealings  in  patent  rights.    See  Trial,  2,  12-14. 

1.  Ch.  438,  Laws  of  1903,  amending  ch.  268,  Laws  of  1901,  Is  an 

invasion  of  sec.  4898,  R.  S.  of  U.  S.,  and  unconstitutional  and 
void  because  in  conflict  with  sec.  8,  art  I,  Const,  of  U.  S. 
J.  H.  Clark  Co.  v.  Rice,  451 

2.  In  an  action  on  a  note  given  for  the  purchase  of  a  patent  right, 

one  defense  was  that  defendant  was  induced  to  give  the  note 
by  the  false  and  fraudulent  representations  of  plaintiff.  The 
special  verdict,  as  originally  submitted  to  the  jury,  contained 
the  question:  "Did  the  defendant,  at  the  time  he  talked  with 
Mr.  R.  [one  of  plaintiff's  officers]  relative  to  an  extension  of  the 
time  of  payment  of  the  note,  have  knowledge  of  all  facts  and 
circumstances  which  he  now  claims  to  know?"  which,  before 
rendition  of  the  verdict,  was  withdrawn  from  the  Jury.  The 
evidence,  stated  In  the  opinion,  was  not  undisputed.  Held,  that 
the  court's  ruling  was  error.  Ibid. 

8.  In  an  action  on  a  note  given  for  a  patent  right,  In  which  the 
defendant  pleaded  as  a  defense  the  false  and  fraudulent  repre- 
sentations of  the  plaintiff  inducing  the  purchase  of  the  patent 
right,  statements  made  on  the  part  of  plaintiff  to  other  persons, 
not  in  the  presence  or  hearing  of  defendant,  some  of  them  long 
after  the  execution  of  the  note,  are  not  admissible  to  prove  bad 
faith  and  an  actual  Intent  to  deceive  on  the  part  of  the  plaintiff. 

Ibid. 

4.  Newspaper  articles,  circulars,  pamphlets,  etc.,  many  of  them 
never  seen  by  defendant,  and  some  of  them  not  in  print  until 
after  the  making  of  the  note,  are  likewise  inadmissible.    Ibid. 
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PAUPERS. 

1.  Plaintiff  being  possessed  of  a  boarding  house  and  business,  one  of 

her  patrons  was  taken  sick  with  smallpox,  and  herself,  family, 
and  other  boarders  quarantined  by  the  city  authorities.  Shortly 
thereafter  the  city  authorities  refused  to  further  care  for  the 
patient,  and  turned  the  matter  over  to  the  duly  authorized  poor 
agent  of  the  defendant  county,  who  continued  the  quarantine. 
Plaintiff  brought  this  action  for  the  value  of  her  property  used 
up  or  rendered  worthless,  the  value  of  the  use  of  her  premises 
and  belongings,  Injury  to  her  health  and  that  of  her  daughter, 
and  the  value  of  services  rendered  in  taking  care  of  the  sick. 
Held: 

(1)  Principles  of  natural  justice,  of  themselves,  are  insuffi- 
cient to  create  such  a  liability  against  the  county. 

(2)  There  is  no  common-law  liability  of  counties  to  care  for 
the  poor,  or  to  conserve  the  public  welfare  by  preventing  the 
spread  of  contagious  or  other  diseases,  or  caring  for  those  af- 
fected therewith. 

(3)  Counties  have  no  power  whatever  except  such  as  is  de- 
rived from  the  written  law. 

(4)  There  is  no  statute  imposing  the  duty  on  counties,  pri- 
marily or  otherwise,  to  take  charge  of  and  care  for  persons  be- 
cause of  their  being  afflicted  with  contagious  diseases. 

(5)  No  cause  of  action  existed  in  favor  of  plaintiff.  Martin 
v.  Fond  du  Lac  Co.  586 

2.  Under  sec.  1416,  Stats.  1898,  there  is  no  other  public  liability 

than  that  of  the  particular  municipality  where  the  necessity 
arises  for  action  in  caring  for  persons  so  affected  with  a  con- 
tagious disease.  Ilrid. 

8.  The  term  "proper  board  of  health"  as  used  in  sec.  1416,  Stats. 
1898,  plainly  restricts  the  liability  to  the  particular  municipality 
where  the  person  suffering  from  a  contagious  disease  is  located, 
since  there  is  no  statute  providing  for  county  boards  of  health. 

Ibid. 

Payment.  See  Bilub  and  Notes.  Mobtgages,  2.  Principal  and 
Surety,  2-4. 

Penalty.    See  Contempt,  3. 

Personal  Injury.  See  Evidence,  1,  14,  15,  21.  Master  and  Serv- 
ant. Municipal  Corporations,  7-16.  Railroads.  Street 
Railways.    Trial,  1,  3,  6,  10,  11,  15,  17,  18. 

Photographs.      See  Evidence,  7. 

PHYSICIANS  AND  SURGEONS. 
See  Certiorari,  6. 

Dentistry:  State  board:  Adjudication  as  to  status  of  dental  colleges. 

1.  It  is  proper,  in  administering  the  law  regulating  the  practice  of 

dentistry,  for  the  official  board,  of  its  own  motion,  or  on  peti- 
tion of  a  college  of  which  it  has  Jurisdiction,  to  adjudicate  its 
Btatus  as  regards  reputabillty.  State  ex  rel.  Milwaukee  Medical 
College  v.  Chittenden,  468 

2.  The  adjudicated  status  of  a  college  is  presumed  to  continue  till 

the  presumption  shall  have  been  reasonably  rebutted,  under  the 
general  rule  that  "when  the  existence  of  a  person,  a  personal  re- 
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lation,  or  a  state  of  thingB  is  once  established  by  proof,  the  law 
presumes  that  the  person,  relation,  or  state  of  things  continues 
to  exist  as  before,  until  the  contrary  is  shown,  or  until  a  dif- 
ferent presumption  is  raised,  from  the  nature  of  the  subject  in 
question."  Ibid. 

2.  If  the  status  of  a  dental  college  is  adjudicated  in  an  action  in 
rem*  whether  the  proceeding  is  solely  against  the  res  or  one 
to  pass  upon  an  application  for  a  license  and  against  the  res  as 
well,  such  college  may  properly  be  accorded  the  certiorari  rem- 
edy to  test  the  decision  for  jurisdictional  error,  either  as  to  the 
subject  matter  or  excess  of  jurisdiction.  Ibid. 

4.  The  authority  of  the  board,  under  the  law  regulating  dentistry, 
to  pass  upon  the  reputability  of  colleges,  Is  neither  legislative 
nor  judicial  but  is  quasi- judicial :  that  species  of  authority  com- 
monly Intrusted  to  individuals,  boards,  or  commissions  to  de- 
termine matters  of  fact  when  that  is  essential  to  the  perform- 
ance of  administrative  duties.  Ibid. 

Z.  When  the  condition  of  a  person,  the  thing  denominated  status,  is 
a  matter  of  public  concern,  it  is  a  proper  object  to  be  dealt 
with  and  settled  by  a  direct  proceeding  in  any  tribunal  having 
jurisdiction  of  the  res,  and  that  applies  to  the  status  of  a  col- 
lege under  the  system  of  legislative  regulation  of  the  profession 
of  dentistry.  Ibid. 

€.  The  law  governing  the  board  of  dental  examiners  does  not  con- 
fer thereon  power  to  do  more  than  to  execute  the  legislative 
will  along  lines  expressed  by  it  with  reasonable  deflniteness. 
The  mere  making  of  reasonable  rules  to  be  followed  in  per- 
forming administrative  duties,  is  not  the  exercise  of  legislative 
authority.  Ibid. 

7.  The  implied  grant  of  authority  to  the  dental  board  to  determine 
the  status  of  a  dental  college,  no  reference  being  made  to  the 
subject  of  notice  thereto  and  opportunity  to  be  heard,  does  not 
suggest  power  to  proceed  in  that  regard  without  such  notice: 
on  the  contrary,  it  Implies  action  In  accordance  with  the  fun- 
damental principles  of  justice.  Ibid. 

$.  The  feature  of  the  dental  law  prescribing  conditions  upon  which 
a  diploma  from  a  dental  college  may  be  received  as  sufficient 
evidence  of  qualifications  to  permit  of  a  license  to  practice  den- 
tistry being  issued  to  the  holder  thereof  without  examination 
as  to  his  fitness,  does  not  deny  or  prejudice  the  right  to  study 
<  for  such  profession.  Ibid, 

D.  The  dental  board,  in  passing  upon  a  question  within  its  jurisdic- 
tion to  solve  by  the  exercise  of  judgment,  is  supreme,  so  long  as 
it  proceeds  to  a  reasonable  conclusion  upon  evidence  bearing  on 
such  question.  Ibid. 

10.  The  meaning  of  the  word  "reputable"  as  used  in  the  law  regulat- 

ing the  practice  of  dentistry  is  "worthy  of  good  repute;"  it  re- 
lates to  real  character,  not  to  mere  reputation  in  that  regard. 
(On  this  Marshall,  J.,  dissents.)  Ibid. 

11.  The  power  conferred  upon  the  dental  board  relates  to  reasonable 

administration  of  matters  appertaining  to  the  public  welfare, 
not  to  interferences  with  the  internal  management  of  dental 
colleges.  ibid. 

12.  The  law  for  the  regulation  of  the  practice  of  dentistry  does  not 

authorize  the  official  board  to  invade  the  private  affairs  of  a 
dental  college  in  respect  to  its  rate  of  tuition  or  whether  it 
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shall  grant  concessions  from  advertised  rates  or  by  taking 
charge,  in  invitum,  of  its  examinations  as  to  entrance  qualifica- 
tions. Ibid. 

13.  A  statutory  requirement  as  to  educational  qualifications  for  en- 

trance upon  a  course  of  study  at  a  dental  college  as  a  condition 
of  the  diploma  eventually  awarded  being  prima  facie  sufficient 
to  prove  qualifications  for  the  practice  of  dentistry,  unaccom- 
panied by  a  prohibition  of  the  common  practice  of  allowing  stu- 
dents to  make  up,  in  some  reasonable  degree,  deficiencies  in  pre- 
liminary education  during  the  first  year  after  matriculation, 
must  be  presumed  to  contemplate  such  practice  and  the  con- 
tinuance thereof.  Ibid, 

14.  Reputability,  as  the  term  is  used  in  the  dental  law,  relates  to 

that  which  will  enable  the  college  to  do  good  work  and  the  act- 
ual accomplishment  thereof;  it  is  separate  and  distinct  from 
other  requisites  as  to  a  diploma  being  a  passport  to  the  favor 
of  the  official  board  as  regards  the  Issuance  of  a  license.  It 
may  or  may  not  exist,  and  all  the  other  requisites  be  present 

Ibid. 

PLEADING. 

Complaint.    See  Action,  2,  3.    Rape,  1.    Tax  Titles,  1. 

Same:  Amendment. 

L  In  an  action  on  the  bond  of  a  defaulting  treasurer  of  plaintiff, 
the  complaint,  on  motion,  was  ordered  to  be  made  more  definite 
and  certain,  whereupon  an  amended  complaint  was  served  set- 
ting up  all  that  was  in  the  original  one,  an  allegation  of  the 
misappropriation  of  another  definite  sum,  and  more  fully  and 
definitely  asserting  the  inability  of  plaintiff  to  state  any  fur- 
ther details  by  reason  of  knowledge  with  reference  thereto  be- 
ing in  the  treasurer  and  having  been  wrongfully  withheld  from 
the  officers  of  the  society,  and  prayed  (1)  a  reformation  of  the 
bond;  (2)  discovery  and  accounting  by  the  treasurer  for  his 
transactions  and  arrearages;  (3)  judgment  for  the  amounts  so 
ascertained  in  a  definite  sum.    Held: 

(1)  Apart  from  the  prayer  the  original  complaint  stated  a 
cause  of  action  in  equity. 

(2)  The  amendment  went  no  further  than  to  somewhat  am- 
plify the  facts  stated  in  the  original  complaint,  and  to  pray  cer- 
tain steps  by  the  court  within  its  equity  powers  necessary  to 
enable  granting  the  same  relief  prayed  in  the  former  pleading. 
North  Side  Loan  &  Building  Society  v.  NakieUki,  '639 

2.  In  view  of  the  limitation  imposed  by  sec.  2830,  Stats.  1898,  the 

right  of  the  plaintiff  to  amend  before  the  time  for  answering 
has  expired  is  subject  to  the  limitation  that  the  inherent  dif- 
ference between  tort  and  contract  and  between  law  and  equity 
cannot  be  ignored.  J&W. 

Same:  Prayer:  Amendment. 

3.  The  prayer  of  a  pleading  is  no  part  of  the  cause  of  action,  and 

while  in  construing  a  pleading,  where  the  facts  alleged  leave 
doubt  as  to  the  cause  of  action  which  the  pleader  intended  to 
present,  the  prayer  may  be  often  helpful  in  elucidating  that  in- 
tent, if  a  cause  of  action  is  clearly  set  out  it  cannot  refute  it. 
North  Side  Loan  d  Building  Society  v.  Nakielski,  539 

4.  Where  a  complaint  sets  forth  all  the  facts  warranting  equitable 

relief,  the  prayer  may,  before  the  time  for  answering  has  ex- 
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pired,  be  amended  to  demand  other  and  further  relief  consist- 
ent with  the  cause  of  action  originally  described  in  the  allega- 
tion of  facts.  Ibid. 

Answer.    See  Chattel  Mortgages,  3,  4.    Sunday,  3. 

Bame:  Matter  in  abatement.    . 

5.  A  defense  of  another  action  pending  is  a  defense  in  abatement, 

which  must  be  pleaded  with  particularity,  and  if  not  pleaded 
is  waived.    E.  M.  Fish  Co.  v.  Young,  149 

Bame:  Defenses. 

6.  Under  sec.  2657,  Stats.  1898,  a  defendant  may  plead  as  many  de- 

fenses and  counterclaims  as  he  may  have,  even  though  they  are 
based  on  inconsistent  legal  theories,  and  hence  he  may  join  a 
defense  of  fraud  for  which  rescission  is  sought  and  a  counter- 
claim for  payments  made,  with  a  counterclaim  for  breaches  of 
the  same  contract    J.  H.  Clark  Co.  v.  Rice,  451 

Counterclaim.   See  Pleading,  6. 

Demurrer.    See  Chattel  Mortgages,  4. 

Pledge.    See  Innkeepers,  3. 

Police  Power.    See  Constitutional  Law,  6-8. 

Poor.    See  Paupers. 

Practice.  See  Actions,  2,  3.  Aliens,  2,  5,  6.  Assistance,  Writ  of. 
Certiorari.  Contempt,  3-6.  Costs.  Criminal  Law,  1.  Dis- 
covert. Divorce.  Eminent  Domain,. 3,  4.  Executors  and 
Administrators.  Garnishment.  Judgments.  Process.  Ref- 
erence.   Trial.    Witnesses. 

Prayer.    See  Pleading,  1,  3,  4. 
Preference.    See  Aliens,  2-4,  7.    Bankruptcy. 
Prejudice.    See  Criminal  Law,  1. 

Presumptions.  See  Appeal,  16.  Associations,  2.  Physicians  and 
Surgeons,  2.    Process.    Tax  Titles,  1. 

Principal  and  Agent.  See  Brokers.  Chattel  Mortgages,  1,  2. 
Guardian  and  Ward,  2-4.    Witnesses,  1. 

PRINCIPAL  AND   SURETY. 

Nature  and  extent  of  liability  of  surety.    See  Costs,  1.    Damages,  2. 

Pleading,  1. 
Bame:  Damages. 

1.  A  contract  contained  a  condition  to  protect  plaintiff  from  loss  by 

reason  of  strikes.  There  was  no  such  condition  inserted  in  the 
bond  securing  the  performance  of  such  contract,  nor  any  sep- 
arate bond  given,  and  a  claim  was  made  that  thereby  plaintiff 
waived  the  giving  of  indemnity  against  loss  by  strikes.  Held, 
that  such  claim  was  Immaterial  where  the  judgment  in  favor  of 
plaintiff  did  not  include  any  sum  for  damages  on  that  ground. 
Eastern  R.  Co.  of  Minn.  v.  Tuteur,  382 

Bame:  Discharge  of  surety.  See  Appeal,  14.  Guardian  and  Ward, 
5,  9-15. 

2.  A  contract  between  a  railway  company  and  P.,  secured  by  P.'s 

bond,  provided  for  semi-monthly  payments,  the  moneys  earned 
between  the  1st  and  the  15th  of  the  month  to  be  paid  on  or 
about  the  20th  day  of  the  month,  and  those  earned  during  the 
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remainder  of  the  month  to  be  paid  on  or  about  the  5th  of  the 
following  month.  Under  such  contract  payment  was  made  on 
the  15th  for  what  had  been  earned  during  the  preceding  half 
of  the  month,  and  on  the  16th  for  what  had  been  earned  on  the 
15th,  such  payments  being  made  after  the  railway  company 
knew  that  P.  had  violated  his  contract  and  when  it  was  doubt- 
ful whether  he  could  complete  it  Held,  that  such  payments 
were  not  such  a  deviation  from  or  violation  of  the  contract  that 
P.'s  sureties  were  thereby  discharged.  Eastern  R.  Co.  of  Minn. 
v.  Tuteur,  382 

3.  Such  provision  giving  the  railway  company  five  days'  time  in 

which  to  make  payments  was  not  a  provision  for  the  benefit  of 
the  sureties,  but  simply  for  the  convenience  of  the  railway 
company  in  auditing.  Ibid. 

4.  Where  money  has  been  earned,  the  making  of  payment  in  ad- 

vance of  the  day  when  it  could  be  legally  demanded  or  sued 
for  is  not,  as  to  a  surety,  a  prejudicial  variation  of  the  contract, 
but  merely  a  waiving  of  a  privilege.  Ibid. 

Pbiobitt.    See  Aliens,  2,  6. 
Private  Laws.    See  Constitutional  Law,  9,  10. 
Privileged   Communications.     See   Evidence,   8,   9.     Libel   and 
Slander. 

Privileged  Occasion.    See  Libel  and  Slandeb,  4,  6. 

PROCESS. 

Service:  Substituted  service.  See  Aliens,  6,  6. 
It  appeared,  among  other  things,  that  defendant  was  a  foreign  cor- 
poration and  had  fully  complied  with  the  requirements  of  sec. 
1770&,  Stats.  1898;  that  it  had  within  this  state  real  property 
which  had  been  attached  in  this  action,  and  that  a  cause  of  ac- 
tion existed  in  favor  of  the  plaintiff  and  against  the  defendant 
which  arose  within  this  state.  Plaintiff  attempted  to  justify  a 
judgment  in  his  favor  based  on  an  order  of  publication  of  the 
summons  and  personal  service  outside  the  state.    Held: 

(1)  The  summons  and  complaint  might  have  been  served  on 
the  secretary  of  state  as  prescribed  in  sec.  1770&  and  subd.  13, 
sec.  2637,  Stats.  1898. 

(2)  A  showing  that  the  summons  and  complaint  had  been 
delivered  to  a  constable  for  service  on  the  defendant,  and  that 
after  diligent  search  he  was  unable  to  find  the  defendant  within 
the  state  or  any  agent  thereof  on  whom  service  could  be  made, 
does  not,  in  such  case,  comply  with  the  provisions  of  sec.  2640, 
Stats.  1898. 

(3)  There  being  no  presumption  of  the  existence  of  facts 
•  essential  to  give  jurisdiction,  and  no  valid  order  of  publication, 

the  court  should  have  dismissed  the  action  for  want  of  juris- 
diction.   Rollins  v.  Maxwell  Bros.  Co.  142 

Pboduction  of  Documents.    See  Evidence,  8. 

Pboftts.    See  Insurance,  4. 

Pbomissobt  Notes.     See  Bills  and  Notes,  2,  3.     Gifts.     Mobt- 

gages,  2.    Patents,  2-4.    Trial,  12-14. 
Pboximate  Cause.    See  Insurance,  18-20.    Masteb  and  Servant, 

11,  12.    Tbial,  15. 
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Pubuo  Good.    See  Highways. 

Public  Policy.    See  Aliens.    Highways.    Sunday. 

Public  Records.    See  Evidence,  8,  9.    Judgments,  3.    Wills,  1-3. 

Punishments.    See  Contempt,  3-6. 

Quabantine.    See  Paupebs,  1. 

RAILROADS. 
Right  of  way.    See  Eminent  Domain. 
Injuries  to  passengers.    See  Stbeet  Railways,  1. 
Injuries  to  employees.    See  Stbeet  Railways,  2-8. 
Same:  Fellow-servants. 

1.  In  an  action  for  the  negligent  Injury  of  plaintiff,  a  wiper  in  a 

railway  company's  roundhouse,  required  from  time  to  time  to 
go  out  on  its  engines  to  help  supply  them  with  water,  under 
the  evidence,  stated  in  the  opinion,  plaintiff  was  a  fellow-serv- 
ant of  the  engineer  within  the  calls  of  sec.  1816,  Stats/  1898. 
Qaffney  v.  Chicago,  M.  d  St.  P.  R.  Co.  113 

2.  The  protection  of  sec.  1816,  Stats.  1898,  continues  until  the  em- 

ployee is  out  of  the  danger  incident  to  the  employment.     Ibid. 

3.  As  long  as  plaintiff  was  upon  the  engine  in  the  discharge  of  his 

duties  he  was  "riding"  and  within  the  protection  of  sec.  1816, 
Stats.  1898,  although  the  engine  at  times  during  the  perform- 
ance of  such  duty  was  stationary.  Ibid. 

4.  In  such  case  the  jury  found  that  plaintiff  descended  from  the 

tender  to  the  ground  before  the  engine  started  back  after  he 
threw  the  spout  up  a  second  time,  and  was  struck  by  the  brake 
-  beam  of  the  engine  backing  up  as  he  stepped  off  the  same. 
Held,  that  the  fair  construction  of  these  findings  is  that  plaint- 
iff was  struck  as  he  stepped  to  the  ground  from  the  brake  beam 
of  the  engine.  Ibid. 

5.  Marshall,  J.  (dissenting),  is  of  the  opinion  that  such  findings 

are  inconsistent,  and  that  the  jury  did  not  find  with  sufficient 
deflniteness  to  furnish  a  proper  basis  for  a  judgment  in  favor 
of  plaintiff.  Ibid. 

RAPE. 
Indictment  or  information. 
L  Where,  in  an  information  charging  the  crime  of  rape,  the  offense 
denounced  by  sec.  4381,  Stats.  1898,  is  otherwise  set  forth  with 
such  degree  of  certainty  that  the  court  can  pronounce  judg- 
ment according  to  the  right  of  the  case,  the  absence  of  the 
word  "feloniously,"  or  its  equivalent,  if  a  defect,  is  in  mere 
matter  of  form  not  tending  to  the  prejudice  of  the  defendant, 
does  not  affect  his  substantial  rights,  and  the  Information  is 
held  sufficient    Brown  v.  State,  193 

Nature  of  offense:  Evidence. 

2.  Subject  to  the  exception  where  the  power  of  resistance  is  over* 
come  by  unconsciousness,  threats,  or  exhaustion,  in  order  to 
constitute  the  crime  of  rape  not  only  must  there  be  entire  ab- 
sence of  mental  consent  or  assent,  but  there  must  be  the  most 
vehement  exercise  of  every  physical  means  and  faculty  within 
the  woman's  power  to  resist  the  penetration  of  her  person,  and 
this  must  be  shown  to  persist  until  the  offense  is  consummated. 
Brown  v.  State,  193 
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3.  In  a  prosecution  for  rape  no  mere  general  statement  of  the  prose- 

cutrix, involving  her  conclusion  that  she  did  her  utmost  and 
the  like,  will  suffice  to  establish  such  requisite  fact  of  resist- 
ance, but  she  must  relate  the  very  acts  done,  in  order  that  the 
Jury  and  the  court  may  judge  whether  any  were  omitted.     Ibid. 

4.  While  the  crime  of  rape  can  be  established  by  the  uncorroborated 

testimony  of  the  sufferer,  without  such  corroboration  her  tes- 
timony must  be  most  clear  and  convincing.  Ibid. 
6.  In  a  prosecution  for  the  crime  of  rape  the  evidence,  stated  in 
the  opinion,  is  held  to  present  no  proof  of  such  resistance  as 
is  essential  to  that  crime,  and  that  a  new  trial  should  have 
been  granted  on  that  ground.                                                 Ibid. 

6.  In  a  prosecution  for  the  crime  of  rape  it  is  proper,  on  the  direct 

examination  of  the  prosecutrix,  to  ask  her  if  the  act  of  de- 
fendant "was  against  her  will,"  If  thereby  is  intended  mere  in- 
quiry into  her  mental  state  of  willingness  or  unwillingness. 

Ibid. 

7.  In  a  prosecution  for  the  crime  of  rape  a  physician,  called  by  the 

defendant,  was  asked  whether  at  the  time  of  a  physical  ex- 
amination of  the  prosecutrix  she  stated  to  the  witness  that  she 
had  made  no  resistance  or  fight,  and  it  was  held  proper  to  re- 
fuse to  permit  the  question  to  be  answered: 

(1)  For  the  reason  that  the  witness  had  already  been  al- 
lowed to  answer  the  same  question. 

(2)  The  prosecutrix  was  not  a  party  so  as  to  render  her 
admissions  competent  evidence. 

(3)  The  only  way  in  which  such  a  statement  could  be  made 
admissible  would  be  either,  first,  by  laying  a  foundation  for 
its  reception  as  impeaching  evidence;  or  secondly,  by  the  state 
first  giving  evidence  of  parts  of  the  same  transaction  whereby 
the  defendant  might  be  entitled  to  prove  the  remainder. 

(4)  Such  statements,  while  res  gestce  to  the  physical  exam- 
ination, were  not  admissible  as  res  gesta  of  the  offense  itself. 

Ibid. 
Ratification.    See  Sunday,  2. 
Real-Estate  Agent.     See  Beokebs. 
Re- assessment.    See  Appeal,  1-3. 
Receivers.    See  Chattel  Mobtgages,  6, 

RECORDING  ACTS. 

Sec.  2241,  Stats.  1898,  declaring  void  any  unrecorded  conveyance 
as  against  a  subsequent  purchaser  whose  conveyance  shall  first 
be  duly  recorded,  does  not  exclude  all  other  adverse  effect  than 
that  which  it  denounces  against  one  who  neglects  to  place  his 
conveyance  on  record.    Marling  v.  Nommensen,  363 

Records.  See  Estoppel,  2-6.  Evidence,  8,  9.  Judgments,  3. 
Wills,  1-3. 

Redirect  Examination.    See  Witnesses,  7,  8. 

REFERENCE. 

See  Appeal,  13.    Damages,  2.    Judgments,  2. 

Where  a  cause  was  referred  to  a  referee  to  hear,  try*  and  deter- 
mine the  issues  raised  by  the  pleadings,  the  referee  cannot  re- 
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view  an  order  made  by  the  circuit  court  refusing  to  dismiss 
the  complaint  because  of  the  refusal  of  plaintiff's  attorney  to 
testify  as  an  adverse  witness.  Eastern  R.  Co.  of  Minn.  v. 
Tuteur,  382 

RELIGIOUS  SOCIETIES. 

Incorporation:  Notice:  "Stated  meeting:9 

L  Under  sec  1990,  Stats.  1898,  a  meeting  held  on  the  usual  day  of 
worship,  at  the  regular  home  of  the  society,  whether  attended 
by  a  majority  or  minority  of  the  members,  is  a  "stated  meet- 
ing" in  the  statutory  sense.  Spiritual  and  Philosophical  Temple 
v.  Vincent,  93 

2.  In  such  case  the  regular  meeting  of  the  association,  according  to 
the  custom  before  and  after  a  factional  disturbance,  is  not  ren- 
dered irregular  by  the  mere  circumstance  that  a  part  of  the 
members,  large  or  small,  saw  fit  to  assemble  at  some  other 
place.  As  between  the  two,  the  latter  was  the  irregular  and 
the  former  the  regular  meeting.  Ibid. 

Remedies.  See  Action.  Aliens.  Appeal.  Assistance,  Writ  of. 
Associations,  1-3,  6,  7.  Brokers.  Certiorari.  Chattel 
Mortgages,  3-9.  Contempt.  Contracts,  2-4.  Corporations, 
2,  5-7.  Counties,  1,  2.  Courts,  1-3,  5.  Criminal  Law,  1. 
Discovery.  Eminent  Domain,  2-4.  Fraud,  1.  Garnishment. 
Guardian  and  Ward,  6,  9-15.  Innkeepers.  Insurance,  9. 
Judgments.  Landlord  and  Tenant,  1-4.  Libel  and  Slan- 
der, 1.  Limitation  of  Actions.  Mechanics'  Liens.  New 
Trial.  Process.   Sunday.   Tax  Titles,  2.  Trial.  Wills,  1-3. 

Rent.    See  Landlord  and  Tenant,  1-4. 

Reorganization.    See  Insurance,  10. 

Repairs.    See  Master  and  Servant,  6,  14. 

Repeal.    See  Statutes,  2. 

Representations.  See  Brokers,  3.  Fraud.  Patents,  2-4.  Trial,  14. 
Vendor  and  Purchaser. 

Reputabiltty.    See  Physicians  and  Surgeons,  1,  4,  10,  14. 

Requests  for  Instructions.  See  Compromise  and  Settlement,  3. 
Master  and  Servant,  3.    Street  Railways,  6.    Trial,  14. 

Res  Adjudioata.    See  Aliens,  6,  6.    Courts,  5.    Judgments,  1. 

Rescission.    See  Brokers,  4.    Compromise  and  Settlement. 

Res  GEST.fi.    See  Rape,  7. 

Residence.    See  Aliens,  1-4,  7,  8. 

Rules  of  Court.         

Circuit  Court  Rule  XXX,  sec.  4  (Certiorari),  492. 

SALES. 

Requisites  of  contract:  Evidence. 
1.  A  memorandum  signed  by  the  seller  and  accepted  by  the  buyer, 
stated  in  the  opinion,  has  all  the  essentials  of  a  contract,  and, 
in  the  absence  of  any  claim  of  fraud  or  ambiguity,  evidence  of 
the  circumstances  under  which  the  contract  was  made  is  not 
admissible  to  aid  the  court  in  construing  it.  Midland  L.  Co. 
v.  Remington  D.  Co.  242 
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2.  In  an  action  on  such  contract  it  is  error  to  allow  evidence  as  to 

what  occurred  between  the  seller's  agent  and  the  buyer  prior 
to  and  contemporaneous  with  the  making  of  the  contract.   Ibid. 
Warranties. 

3.  Where  one  contracts  for  a  known  specified  and  described  arti- 

cle— as  a  Northwestern  cream  separator — which  is  a  known 
article  of  manufacture  in  the  trade,  and  receives  that  article, 
there  Is  no  Implied  warranty  of  fitness  for  any  purpose,  and,  if 
the  purchaser  obtains  no  express  warranty,  he  assumes  the  risk 
of  fitness.    La  Crosse  Plow  Co.  v.  Helgeson,  62* 

4.  Where  an  express  warranty  of  workmanship  and  material  is 

given,  it  excludes  an  implied  warranty  of  fitness,  and  hence 

testimony  offered  tending  to  show  unfitness  is  properly  rejected. 

Ibid. 
Satisfaction  or  Mortgages.    See  Estoppel,  3,  6.    Mortgages,  2. 
School  Fund.  See  Contempt,  3. 

Schools.    See  Certiorari,  6.    Physicians  and  Surgeons. 
Seals.    See  Assistance,  Writ  of,  7. 
Secondary  Evidence.    See  Evidence,  8,  9. 
Service  of  Summons.    See  Process. 
Set-screw.    See  Master  and  Servant,  7,  8.    Trial,  15. 
Settlement.    See  Compromise  and  Settlement. 
Sidewalks.    See  Municipal  Corporations,  7-16, 
Similar  Transactions.    See  Evidence,  6. 
Simple  Tools.    See  Master  and  Servant,  13-16. 
Slander.    See  Libel  and  Slander. 
Smallpox.    See  Paupers. 

Societies.    See  Associations.    Religious  Societies. 
Special  Verdict.     See  Fraud,  1.     Insurance,  11.     Master  anb> 

Servant,  5,  10.    Patents,  2.     Street  Railways,  1.    Trial, 

12,  15-22. 

State  Board  of  Control.    See  Constitutional  Law,  4. 

State  Board  of  Dental  Examiners.     See  Physicians  and  Sur- 
geons. 

State  Officer.    See  Officers. 

State  Prison.    See  Constitutional  Law,  4. 

State  Reformatory.    See  Constitutional  Law,  4* 

STATUTES. 

Validity:  Constitutionality.  See  Aliens.  Certiorari,  9.  Chattel 
Mortgages,  9.  Constitutional  Law.  Corporations,  1,  2. 
Judgments,  3.  Limitation  of  Actions,  2.  Patents.  Wills,  11. 
1.  In  case  of  a  scheme  of  legislation  for  a  particular  purpose,  cre- 
ated by  the  enactment  of  a  law  specially  referring  to  the  sub- 
ject, and  to  other  laws  required  for  a  complete  plan,  if  the 
special  enactment  Is  the  inducing  provision  and  is  unconstitu- 
tional, the  whole  is  inefficient.  The  matter  is  governed  by  the 
rule,  that  where  a  part  of  a  law  is  unconstitutional  and  was 
the  inducement  to  the  rest,  which  by  itself  would  not  have  been 
enacted,  the  whole  is  void.    Ruber  v.  Martin,  412 
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Construction.  See  Action,  1,  2.  Appeal,  1-4,  25,  26,  28,  29,  31.  As- 
sistance, Writ  of,  1,  2,  7.  Cebtiorabi,  11.  Chattel  Mort- 
gages, 1,  3-9.  Constitutional  Law,  4,  9-11.  Contempt,  1-4. 
Corporations,  6,  7.  Costs,  3,  4.  Counties.  Courts,  4.  Crim- 
inal Law,  1.  Discovert.  Divorce,  1.  Eminent  Domain.  Ex- 
ecutors and  Administrators.  Garnishment.  Guardian  and 
Ward,  9-15.  ,  Innseepers,  1,  3.  Judgments,  1.  Limitation 
op  Actions,  1,  2,  7-10.  Municipal  Corporations,  1,  7-16. 
Patents,  1.  Paupers,  2,  3.  Pleading,  2,  6.  Process.  Rail- 
roads, 1-3.  Recording  Acts.  Religious  Societies,  L  Tax 
Titles.    Wills,  1-3,  14,  15. 

Mandatory  or  directory?    See  Counties,  2,  3. 

Private  and  local.    See  Constitutional  Law,  9,  10. 

Retroactive.    See  Chattel  Mortgages,  9. 

Repeal  and  modification.  See  Municipal  Corporations,  10. 
2.  Repeals  and  modifications  of  existing  laws  by  implication  are 
never  favored.  In  case  of  a  seeming  conflict  between  two  leg- 
islative enactments,  all  rules  for  judicial  construction  are  to  be 
applied  to  the  end  that  they  may  be  reconciled  before  reaching 
a  conclusion  that  the  one  repeals  or  modifies  the  other.  Hay  v. 
Baraboo,  1 

Incorporation  into  contracts.  See  Associations,  2.  Chattel  Mort- 
gages, 8. 
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Art. 
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i 

VII, 
XI, 


sec.  1  • 

"     9  -       - 

11   12  - 

"    18  -       - 

"   22  - 

"   31  - 

"     8  -       - 

11     3  -       - 

Session  Laws. 


-  606 

-  82 

-  439 
613,  618 
606,521 
344,  346 

-  508 

QAA     OAQ 


1854.  Ch.  278,  sec.  3  -  -  429 
1856.  "  120  (Code)  49-51,  53,  54, 
56,58,62,64,65,491-493 
1856.  "  120,  sec  174  (Code)  53 
1868.  "29-  -  -  -  670 
1878.  "306-  -  -  -429 
1882.  "  21,  subch.  V,  sec.  5  15 
1882.  "   21,   "  V,secs. 

6-8  -  16-18 
1882.  "   21,subch.Xn,sec. 

26  15,  16,  18,  19 
1882.  "   21,subch.XII,sec. 

29-  6 

1882.  "  169,  subch.  IV,  sec" 

3  -  -  -  8 
1882.  «  169,  subch.  VI,  sees. 

R   7  ft 

1882.  "  221,  subch.  VII,  sec" 

1  -   -   .   8 
Vol.  127—47 


1882. 

1882. 
1882. 

1882. 

1883. 

1889. 
1889. 
1893. 
1893. 
1897. 
1899. 
1899. 
1899. 
1901. 
19Cfl. 
1901. 
1903. 
1903. 

1903. 
1903. 
1903. 
1903. 
1905. 
1905. 
1905. 


Session  Laws  —  con. 

Ch.  221,  subch.  VII,  sec. 

23,  subd.  4  -  8,  9 
"  221,  subch.  XII,  -  11 
"    221,      "      XII,sec. 

19-  -  -  9-11 
41    221,  subch.  Xn,sec. 

28-  -  -  11 
"    152,  subch.  XVIII, 

sees.  1,  2 
"    102,  sec.  3       -       - 
"    326,  sees.  68-60       - 
"    312,  sec.  27 


13 

9 

16 

16 

4      -       -    623 

78-80 

-  241 

-  17 
76,  79 

-  410 
451, 458 

597, 698,  603,  604 

-  626, 627 
424,  438, 439, 444, 

445,448 
229,  sec.  3  -  -  427 
411 

451,  467,  458,  463 
-       -     344-346 

-  215, 222 

-  468, 490 
642,646,647,661 


411, 
304- 
28- 
127- 
307- 
244- 
268- 
397- 
122- 
229- 


438- 
444- 
6- 
366- 
497- 
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STATUTES  CITED,  Era— con. 


Taylor's  Statutes. 

Sections  13-15,  ch.  124    -       -    670 

Bsyibed  Statdtbb  ot  1878. 


Statutes  ot  1898 — con. 


Section 

it 


Section  1199    -       -       -    141,142 

« 

"     2639,subd.l       •       -    670 

it 

Statdtbb  ot  1898. 

« 

Sections   854-366    -       -     677,678 

< 

Section     925-58    -       -  16,  17,  19 

< 

Sections   925-58  to  925-60  -      18 

< 

"         925—59,925-60      -      17 

r< 

Section  1176  -       -       -     123,126 

u 

"       1188  -      128,127,129,180 

t 

41        1197  -       -      123,128,129 

t 

••        1199  -       •       -     140-142 

M 

"        12106-  '     -      284,286,287 

t 

11        1265  -.--    600 

t 

Sections  1276-1279                  -    601 

I 

Section   1839  -       1, 2,  8;  10, 18, 19 
Sections  14100-141$  (ch.  56c)    468 
Section  1416  -       •     587,589,590 

It 

I 

t 

"        1512                           -    589 

t 

1680-       -      111,319,323 

It 

"        17706-  83,84,88,142,146, 

<< 

147 

Sections 

"       1816  -       -     114,118,120 

"        1828,  subd.  6      -    641,642, 
646,649 

Section 
<« 

44        1860                            -    861 

Sections 

Sections  1896-1978  (ch.  89)    -    444 

Section 

Section   1990  -       -       -      94,101 

Sections 

1991   --.       -      99 

Section 

44        2187  ...       -      45 

<< 

"        2241   ---     864,368 

it 

"        2315  -       -       -        84, 89 

tt 

44        2316a-       -       -     624-628 

it 

44        2362  -       -       -     871,874 

u 

11       2363  -       -     871,  372,  374 

tt 

"        2364                            -    372 

tt 

11        2369  ---        -    376 

u 

44        2424  -                     216, 222 

Sections 

Sections  2564-2592a  (ch.  117)  -  216, 
223,  227,  228 

<< 
Section 

"       2566-2568                   -    223 

a 

Section   2594           -       -       -    491 

tt 

"       2595  -       -     470,491,493 

tt 

14        2596                            -    491 

tt 

44        2597  -        -       -    491, 493 

tt 

Sections  2598,  2599  -       -       -    491 

tt 

Section  2600           •       •       -    492 

Sections 

44       2629                           -    491 

Section 

44        2637                            -    146 

Sections 

44       2637,  subd.  13   -     142,  147 

a 

44       2639                           -    147 

it 

44       2640  -       •       -     143,148 

Seel 

bion 

2647  - 
2657  - 
2685  - 
2731  - 
2753  - 
2769,  subd.  1 


2830  - 


2858  - 
2878  - 
2883  - 


3025 
3047 


-  140-142 

-  451,457 
•   -  544 

-  -  674 

-  674 

-  653 
204,355,363 

-  539, 543 

-  223 

-  129 

-  -  466 

-  -   53 
287,  628,  631 

-  -  131 

-  361 

-  287,492 

-  286,492 

-  21 
353,354,359 
353,354,359 

-  149,  152 

-  -  151 

-  -  152 

-  84,  90,  92 
513 


3071  - 
3169  -   - 
3187  -   - 
3314,  subd.  1 
3318  - 
3321  -   - 
3344  -   - 
3457  - 
3477-3497  (ch.  150)  -  216, 
221,  223,  227,  228 

3480  -   -   -  227 

3481  -  -  -227,228 
3489,  3490  -  -  226,  229 
3491  -  229 
3495,3496-  -  -  225 
8787  -  -  -  264,271 
3789  -  -  284,  271,  272 
8790  264,271,272,602,604 

3839  .---  675 

3840  -  -  570,575-577 
3844  -  -  570,575,577 
3860  -  -  -  575, 577 
3918  -  .--  595 
3968  -  -  -  590-594 
3962-39955  (ch.  170)  -  594 
3996-4012  (ch.  171)  -  694 
4004        -   -  591 

4031  -  264,269,612,615 

4032  -  269 

4035  -   -  258,  261,  264 

4036  -   -   -  592,  596 

4096  275,283,384,410,452 

4097  -  -  -  884,410 
4140,  4145  -  -  264,  271 
4206  -.-  -  78 
4206-4249  -  -  -  78 
4206-4252  (ch.  177)  -  695 
4219-4222  -  78 
4222,  subd.  5  -    76-78 


Section   4381  - 

-     194,  206 

"       4650  -       -       - 

-    203 

Sections  4658,  4659  -       • 

-    203 

Section  4669  - 

-    204 

"       4680  - 

-    236,238 

"       4944c-       •       « 

>       -    241 
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STATUTES  CITED,  Etc.— con 
Statutes  of  1898  —  con.  Statutes  of  1898  — con. 

Sections  4223-4225  ...     78 
Section  4231  -    595 

"       4233  -       -   76,78-80,595 

11        4236  -       -        -    595,596 

"        4249     78, 123, 128, 129, 595 

"        4250  -       -     123,  128,  130 

Stockholders.    See  Insurance,  3,  6. 

STREET  RAILWAYS, 

Right  of  way.    See  Eminent  Domain. 
Negligence:  Injuries  to  passengers. 

1.  In  an  action  against  a  street  railway  company  to  recover  dam- 

ages for  negligence  in  forcibly  ejecting  a  passenger  while  the 
car  was  in  motion,  the  evidence,  stated  in  the  opinion,  is  held 
sufficient  to  show  such  negligence,  and  also  to  sustain  an  an- 
swer to  a  special  question  submitted  to  the  Jury  as  to  the  rate 
of  speed  of  the  car  at  the  time  the  passenger  was  ejected.  Hirte 
v.  Eastern  Wis.  JR.  <ft  L.  Co.  230 

Same:  Injuries  to  employees:  Electricity. 

2.  In  an  action  for  the  negligent  killing  of  an  experienced  lineman 

by  his  coming  in  contact  with  a  wire  heavily  charged  with 
electricity,  held: 

(1)  If  the  superintendent  informed  decedent  that,  in  doing 
the  work  on  the  pole  on  which  he  was  afterwards  killed,  he 
must  look  out  for  and  guard  against  live  wires,  evidence  that 
in  such  conversation  the  decedent  requested  the  superintend- 
ent to  shut  off  the  current  while  he  performed  the  duties  as- 
signed him  at  the  pole  in  question,  and  that  the  superintend- 
ent informed  decedent  that  the  current  would  be  shut  off,  was 
material  on  the  question  of  decedent's  contributory  negligence. 

(2)  Such  evidence  was  material  and  competent  under  the 
rule  that  all  parts  of  a  conversation,  if  material  to  the  issues 
litigated,  may  properly  be  offered  by  either  party  as  a  matter 
of  right,  and  that  each  party  may  give  his  version  of  a  conver- 
sation, and  if  one  gives  a  part  sufficiently  complete  to  be  mate- 
rial to  the  case  the  other  has  a  right  to  prove  the  balance. 

(3)  Such  right  could  be  exercised  by  cross-examination  or  by 
calling  other  witnesses. 

(4)  The  exclusion  of  such  evidence  was  prejudicial.  Smith 
v.  Milwaukee  E.  R.  &  L.  Co.  253 

3.  In  such  case  evidence  that  a  statement  that  the  wires  were 

charged  was  made  in  decedent's  presence,  when  from  other  evi- 
dence it  appeared  doubtful  whether  decedent  heard  such  state- 
ment, did  not  authorize  the  direction  of  a  verdict  Ibid. 

Same:  Instructions  to  jury. 

4.  In  an  action  against  a  street  railway  company  to  recover  dam- 

ages for  negligence  in  forcibly  ejecting  a  passenger  while  the 
car  was  in  motion,  plaintiff's  counsel,  in  attempting  to  show 
notice  to  the  defendant's  officers  shortly  after  the  injury,  asked 
a  question:  "What  did  you  say  to  Mr.  G.  about  this  trouble?" 
and,  on  objection  being  made,  the  court  remarked:  "You  are 
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seeking  to  show  that  you  Informed  the  company  of  the  Im- 
proper conduct  of  the  conductor  soon  after  the  accident  hap- 
pened." Held,  that  the  use  of  the  word  "improper,"  while  ill 
advised,  did  not  constitute  prejudicial  error,  since  it  was  pat- 
ent from  the  record  that  the  court  simply  meant  "the  conduct 
which  you  claim  was  improper/'  and  therefore  the  jury  could 
not  have  been  misled.    Hirte  v.  Eastern  Wis.  R.  <ft  L.  Co.      230 

5.  In  an  action  against  a  street  railway  company  to  recover  dam- 

ages for  negligence  in  forcibly  ejecting  a  passenger  while  the 
car  was  in  motion,  an  instruction,  in  substance,  that  if  the 
plaintiff  was  using  profane  and  Insulting  language  or  was 
guilty  of  boisterous  or  riotous  conduct  on  the  car,  or  was  threat- 
ening to  assault  the  conductor,  the  conductor  was  justified  in 
putting  him  off  without  using  unnecessary  force,  is  not  ren- 
dered erroneous  by  adding:  "Provided  the  car  had  come  to  a 
standstill,  but  not  If  it  was  still  in  motion."  Ibid. 

6.  In  such  case  requested  instructions  bearing  on  plaintiff's  con- 

duct, stated  in  the  opinion,  are  held  to  be  not  well  drawn,  and, 
in  so  far  as  they  state  correct  principles,  to  be  fully  and  care- 
fully covered  by  the  general  charge.  Ibid. 

Same:  Damages. 

7.  In  an  action  against  a  street  railway  company  to  recover  dam- 

ages for  negligence  in  forcibly  ejecting  a  passenger  while  the 
car  was  in  motion,  the  evidence,  stated  in  the  opinion,  is  held 
sufficient  to  justify  a  finding  by  the  jury  that  an  ulcer  on  plaint- 
iff's leg  was  caused  by  the  fall  at  the  time  of  the  ejection.  Hirte 
v.  Eastern  Wis.  R.  &  L.  Co.  230 

8.  In  such  case  the  verdict  is  held  not  to  be  excessive.  Ibid. 
Strikes.    See  Principal  and  Surety,  1. 

Subsequent  Purchaser.    See  Recording  Acts. 
Substituted  Service.    See  Aliens,  5,  6.    Process, 
Summons.    See  Aliens,  5.    Process. 

SUNDAY. 
See  Damages,  2. 

L  Plaintiff  loaned  defendant  $1,000,  the  transaction  taking  place  on 
Sunday,  and  consisted  of  delivery  and  receipt  of  a  check  for 
that  amount  and  of  an  agreement  expressing  the  conditions  of 
the  loan.  Thereafter  the  defendant  cashed  the  check  and  had 
the  agreement  acknowledged  and  left  for  record,  with  directions 
to  the  register  to  mail  it  to  plaintiff.  Held,  that  the  collection 
of  the  money  on  the  check,  and  the  acknowledging,  recording, 
and  transmission  of  the  agreement,  were  mere  incidents  to  the 
transaction  constituting  the  making  of  the  loan,  and  did  not 
relieve  the  transaction  from  the  operation  and  condemnation  of 
the  law  respecting  contracts  executed  on  Sunday.  Jacobson  v. 
Bentzler,  666 

2.  In  such  case  the  obligation  for  repayment  arose  out  of  what  took 
place  on  Sunday,  and  that  agreement  Is  void  and  not  susceptible 
of  ratification.  Ilrtd. 

8.  In  an  action  to  enforce  such  loan  the  fact  that  such  invalidity 
was  not  asserted  in  the  answer  does  not  preclude  defendant 
from  insisting  that  the  agreement  cannot  be  enforced,  since,  on 
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the  ground  of  public  policy,  all  the  parties  to  the  agreement 
are  deemed  equally  guilty  and  are  denied  the  usual  remedies  of 
the  law  for  its  enforcement  Ibid. 

SUPERINTENDING  CONTROL.      See  CERTIORARI,  9.      COURTS,   3. 

Supplemental  Proceedings.    See  Contempt,  5,  6. 

Suretyship.    See  Pbinoipal  and  Surety. 

Surplus.    See  Insurance,  7,  8. 

Surveys.    See  Costs,  3-6. 

Taxation.    See  Appeal,  1-3.    Counties,  lf  2 

Taxation  op  Costs.    See  Costs,  2,  6. 

TAX  TITLES 

See  Action,  2. 
Evidence:  Presumptions. 

1.  Under  sec.  1176,  Stats.  1898,  a  tax  deed  is  admissible  in  evidence 

without  proof  in  detail  of  the  consecutive  steps  required  to  be 
taken  by  the  taxing  officers,  although  such  consecutive  steps 
are  fully  pleaded,  where  there  is  nothing  in  the  allegations  of 
the  pleading  which  tends  to  destroy  or  impair  the  presumptive 
evidence  of  such  tax  deeds  by  virtue  of  such  statute.  Preston 
v.  Thayer,  123 

Limitation  of  actions. 

2.  Tax  deeds  on  vacant  and  unoccupied  lands  were  severally  recorded 

between  February  1,  1898,  and  May  31,  1898,  and  the  grantee 
(one  of  the  present  defendants)  on  October  5,  1899,  commenced 
actions  thereon  under  sec.  1197,  Stats.  1898,  to  bar  the  original 
owner  (the  present  plaintiff),  which  actions,  after  answer  set- 
ting up  Irregularities  fatal  to  the  tax  deeds,  were  discontinued 
September  21,  1903.  On  September  23,  1903,  the  present  action 
of  ejectment  was  commenced  to  accomplish  what  was  sought  to 
be  accomplished  by  the  defense  in  each  of  the  other  actions. 
Held,  under  sees.  4249,  4250,  Stats.  1898,  that  the  three-year 
statute  of  limitation  (sec  1188,  Stats.  1898)  had  not  ran  against 
plaintiff,  and  therefore  evidence  showing  the  invalidity  of  such 
tax  deeds  was  admissible.  Ibid. 

Tender.    See  Brokers,  4.    Compromise  and  Settlement,  2. 

Terms  of  Court.    See  Courts,  4,  5.    Criminal  Law,  L 

Threats.    See  New  Trial,  1,  2. 

Treaties.    See  Aliens,  7. 

Trespass.    See  Deeds,  3. 

TRIAL. 

Course  and  conduct  of  trial.    See  Jury.    Wills,  7, 

1.  On  the  trial  of  an  action  for  personal  injuries  to  a  servant,  plaint- 

iff is  not  entitled  to  interrogate  defendant's  counsel,  either  at 
the  bar  or  on  the  stand  as  a  witness,  as  to  whether  an  insurance 
company  is  pecuniarily  interested  in  the  litigation.  Chyboto- 
shi  v.  Bucyrus  Co.  332 

2.  No  abuse  of  discretion  in  rejection  of  testimony  can  be  predicated 

on  the  limiting  of  the  respective  parties  to  fifteen  witnesses  on 
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the  question  of  the  utility  of  a  device  covered  by  a  patent 

J.  H.  Clark  Co.  v.  Rice,  451 

Reception  of  evidence.    See  Brokers,  8.    Damages,  1.    Discovery, 

I,  3.  Evidence,  4-21.  Homicide,  1.  New  Trial,  7,  8.  Patents, 
3,  4.    Sales,  1,  2,  4.    Tax  Titles.    Wills,  10.    Witnesses. 

Argument  and  conduct  of  counsel. 

3.  In  an  action  for  injuries  to  a  servant  received  in  operating  a 

machine,  the  court,  jury,  and  both  parties,  on  plaintiff's  request 
and  defendant's  assent,  viewed  and  Inspected  the  machine  in 
operation  at  defendant's  shop.  No  request  was  made  by  plaint- 
iff for  the  production  in  court  of  the  machine  or  any  of  its 
parts,  and  defendant  made  no  offer  of  it  or  any  of  its  parts  as 
an  exhibit  during  the  trial.  The  machine  was  installed  and  in 
use  In  defendant's  factory,  its  size  and  weight  evidently  made  it 
difficult  to  transport,  and  detachment  of  its  parts  would  prevent 
its  use.  Held,  that  it  was  error  to  rule  that  it  was  justifiable 
for  plaintiffs  counsel  to  argue  that  such  nonproduction  was  evi- 
dence tending  to  refute  defendant's  claim  that  the  machine  was 
free  from  all  discoverable  defects.  Montanye  v.  Northern  Elec- 
trical Mfg.  Co.  22 

Taking-  case  from  fury:  Nonsuit:  Direction  of  verdict.    See  Appeal, 

II,  12,  18,  20-24.  Bankruptcy,  3.  Brokers,  2.  Fixtures,  2. 
Master  and  Servant,  1,  2,  9,  16.  New  Trial,  1,  3-5.  Street 
Railways,  3.    Wills,  7. 

4.  When  the  evidence  in  relation  to  a  controverted  question  of  fact 

on  the  one  side  accords  with  what  must  necessarily  have  been 
the  case  under  given  undisputed  and  indispensable  circum- 
stances, and  the  evidence  on  the  other  side  is  opposed  thereto, 
there  is  no  room  for  conflicting  reasonable  inferences,  and  hence 
no  question  for  solution  by  a  jury.    Chybowski  v.  Bucyrus  Co. 

332 

6.  Whether  such  situation  does  or  does  not  exist  in  any  case  is  a 
matter  for  the  court  to  determine,  and  it  should  do  so  even 
without  a  motion  in  that  regard.  Refusal  so  to  do,  in  the  face 
of  a  proper  motion,  is  no  less  than  the  denial  of  a  right     Ibid. 

6.  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by 

the  improper  working  of  a  steam  hammer,  the  construction  of 
the  machine  is  held  to  present  such  positive  demonstration  of 
impossibility  of  the  accident  complained  of  that  the  contrary 
evidence  of  the  operatives  of  the  machine  did  not  raise  any 
-conflict  for  solution  by  the  jury.  Ibid. 

Instructions  to  fury:  Form,  requisites,  and  sufficiency.  See  Appeal, 
6,  7,  17.  Brokers,  5.  Compromise  and  Settlement,  3.  Crim- 
inal Law,  7,  8.  Evidence,  2,  3.  Homicide,  2.  Insurance, 
11,  12.  Landlord  and  Tenant,  4.  Street  Railways,  4-6. 
Trial,  16,  22. 

7.  Where  instructions  given  :were  not  erroneous,  and  no  written  re- 

quests for  further  instructions  were  made,  no  valid  exception 
can  be  urged  on  the  ground  that  abstract  propositions  were 
given  on  questions  submitted  to  the  jury  without  adequately 
covering  the  issues  by  the  instructions  applicable  to  the  facts. 
Van  de  Bogart  v.  Marinette  d  M.  P.  Co.  104 

5.  A  trial  court  is  permitted  to  Instruct  the  jury  as  to  a  particu- 

lar matter,  calling  attention  to  part  of  the  evidence  on  each 
side  in  respect  thereto,  not  giving  undue  prominence  to  any 
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thereof,  and  coupling  the  same  with  an  admonition  that  the 
particular  evidence  referred  to,  and  all  other  evidence  bearing 
on  the  question,  should  be  considered.  Bchuxtntes  v.  Btate,  160 
9.  The  practice  of  counsel  to  request  and  trial  Judges  to  read  to 
juries  passages  from  opinions  of  the  supreme  court  is  unwise, 
and  usually  improper  If  it  goes  beyond  a  mere  statement  of  a 
rule  of  law.    Bowe  v.  Gage,  245 

10.  In  an  action  for  personal  injuries  received  by  a  sixteen-year-old 
boy,  an  instruction  defining  ordinary  care  as  "such  care  as  boys 
of  the  age,  intelligence,  and  experience  of  the  plaintiff  usually 
exercise  under  similar  circumstances"  is  not  erroneous,  al- 
though it  would  have  been  more  exact  had  it  contained  words 
importing  the  idea  that  the  care  used  must  be  the  care  used  by 
the  great  mass  of  boys,  or  by  the  class  of  ordinarily  careful 
boys.    Anderson  v.  Chicago  Brass  Co.  273 

U.  In  an  action  for  personal  injuries  received  by  a  servant  from 
machinery,  an  instruction,  stated  in  the  opinion,  Is  held  mis- 
leading without  an  explanation  that  assumption  of  risk  is  a 
form  of  contributory  negligence  or  want  of  ordinary  care.  Ibid. 

12.  In  an  action  on  a  note  given  for  a  patent  right  one  question  sub- 

mitted as  part  of  the  special  verdict  was  whether,  at  the  time 
of  giving  the  note,  the  patented  device  had  any  practical  utility 
for  the  purposes  for  which  it  was  patented,  and  an  instruction 
on  that  subject,  that  the  jury  must  confine  their  "inquiry  to  the 
purposes  named  in  the  patent  and  those  only,"  without  stating 
the  full  purpose  of  the  patent,  Is  held  misleading,  although  the 
jury  were  allowed  to  take  the  patent  to  their  room  and  construe 
it  for  themselves.    J.  H.  Clark  Co.  v.  Rice,  451 

13.  In  such  case  it  was  error  to  refuse  to  instruct  the  jury  that  they 

must  answer  such  question  "Yes,"  unless  it  was  established 
that  the  device  was  of  no  practical  value;  that  if  the  device  was 
of  any  practical  utility  then  they  should  answer  the  question 
in  the  affirmative.  Ibid. 

Bame:  Requests  for  instructions.  See  Appeal,  17.  Compromise  and 
Settlement,  3.  Master  and  Servant,  3.  Street  Railways,  6. 

14.  In  an  action  on  a  note  given  for  a  patent  right  it  was  alleged 

that  the  patent  was  of  no  utility  and  that  the  plaintiff  induced 
the  defendant  to  give  the  note  by  false  and  fraudulent  repre- 
sentations, and  It  was  held  error  to  refuse  a  requested  instruc- 
tion, stated  in  the  opinion.    J.  H.  Clark  Co.  v.  Rice,  451 

Bpecial  verdict.  See  Fraud,  1.  Insurance,  11.  Master  and  Serv- 
ant, 5,  10.    Patents,  2.    Street  Railways,  1.    Trial,  12. 

15.  A  special  verdict  finding  defendant  negligent  in  using  a  Bet-screw 

on  a  machine  at  the  place  and  manner  it  did,  and  that  it  there- 
by rendered  plaintiff's  working  place  unsafe;  that  plaintiff's 
hair  caught  in  this  set-screw  while  she  was  in  the  performance 
of  her  duty,  and  that  it  thereby  caused  her  Injury;  and  that  per- 
sons of  ordinary  intelligence  and  prudence  should  reasonably 
have  anticipated  that  the  presence  of  the  set-screw  would  cause 
some  injury  to  employees  working  about  the  machine,  suffi- 
ciently covers  all  the  essential  elements  of  proximate  cause. 
Van  de  Bogart  v.  Marinette  &  M.  P.  Co.  104 

16.  General  instructions  given  to  the  jury,  stated  in  the  opinion,  are 

held  to  have  transgressed  the  rule  requiring  that  instructions 
be  confined  to  an  explanation  of  the  questions  of  the  special 
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verdict,  without  informing  the  Jury  of  the  legal  effect  of  their 
answers  to  the  questions.  Ibid. 

17.  In  an  action  for  personal  injuries  received  in  operating  a  ma- 

chine, one  of  the  issues  was  whether  the  plaintiff  did  his  work 
with  ordinary  care,  and  a  question  of  a  special  verdict:  "Did 
the  plaintiff  at  the  time  of  the  accident  feed  the  machine  in  the 
manner  usually  and  customarily  employed  by  experienced  men/' 
is  held  to  relate  to  evidentiary  matter  instead  of  to  a  material 
issue.    Anderson  v.  Chicago  Brass  Co.  273 

18.  When,  in  an  action  for  personal  injuries  received  while  feeding 

a  sfceet  of  brass  through  the  rollers  of  a  machine,  the  plaintiff 
admitted  that  he  knew  of  rough  edges,  but  denied  that  he  knew 
of  the  liability  of  there  being  slivers  on  the  edge  which  might 
cause  his  hand  to  be  drawn  into  the  rolls,  the  coupling  together, 
in  a  question  of  a  special  verdict,  of  an  Inquiry  as  to  plaintiff's 
knowledge  of  liability  of  slivers  on  the  sheets  of  brass  with  an 
inquiry  as  to  his  knowledge  of  the  rough  edges  is  prejudicial  to 
plaintiff.  Ibid. 

19.  In  such  case  a  special  verdict  finding,  in  answer  to  one  question, 

that  plaintiff  knew  there  were  liable  to  be  slivers  on  the  bars  of 
brass  and  that  he  ought  to  have  known  of  the  danger  of  his 
glove  or  hand  being  caught  on  them,  and,  in  answer  to  another 
question,  that  he  was  not  guilty  of  any  want  of  ordinary  care 
which  contributed  to  the  injury,  is  on  its  face  inconsistent. 

Ibid. 

20.  It  is  error  to  intimate  or  make  known  to  a  Jury  the  effect  of  their 

answers  to  questions  submitted  in  a  special  verjdict  Meyer  v. 
Home  Ins.  Co.  293 

21.  Where  the  Jury  in  the  special  verdict  have  found  that  the  de- 

fendant had  actual  knowledge  of  the  defects  which  were  claimed 
to  have  caused  personal  injuries  to  a  servant,  a  question  of 
said  verdict:  "Ought  the  defendant  by  the  exercise  of  ordinary 
care  to  have  known  that  the  wrench  was  defective  before 
plaintiff  was  injured,"  is  Immaterial.  Stork  v.  Charles  Stolper 
Cooperage  Co.  318 

22.  It  is  contrary  to  the  spirit  of  the  statute  governing  special  ver- 

dicts for  the  court  to  submit  several  questions  together,  and 
instruct  the  Jury  that  they  are  so  submitted  because  the  in- 
structions given  applied  equally  to  each,  and  then  submit  the 
same  number  of  other  questions,  each  of  which  was  dependent 
upon  the  answer  to  one  of  such  first  questions.  /.  H.  Clark  Co. 
9.  Rice,  451 

Trusts  and  Trustees.  See  Action,  8.  Guardian  and  Ward.  Gifts. 

Undertaking.    See  Appeal,  29,  30.    Municipal  Corporations,  6. 

tJifDUR  Influence.    See  Wills,  4-6. 

UNILATERAL  CONTRACT.     See  CONTRACTS,  1. 

Variance.    See  Principal  and  Surety,  2-4.    Tax  Titles,  1. 

VENDOR  AND  PURCHASER  OP  LAND. 

See  Estoppel,  3-5.    Mortgages,  1. 

In  an  action  to  set  aside  a  land  contract  for  misrepresentations 
as  to  the  quantity  of  clay  loam  and  of  cultivated  land,  on  the 
evidence,  stated  in  the  opinion,  the  representations  are  held  to 
be  both  material  and  adequately  proved.    Post  v.  Roberts,    605 
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VxtaTE.    See  Criminal  Law,  1. 

Verdicts.    See  Appeal,  11,  12,  20-24.    Master  aot>  Sbbyart,  1,  2. 

New  Trial,  1,  3-6.    Wills,  7. 
Vested  Rights.    See  Wills,  8. 
Vioe-principal.    See  Master  and  Servant,  20-22. 
Villages.    See  Appeal,  4.    Certiorari,  11. 
Waiver.     See  Assistance,  Writ  of,  7.     Chattel  Mortgages,  4. 

Jury.    Pleading,  6.    Principal  and  Surety,  1,  4. 
Warranty.    See  Deeds,  3.    Sales,  8,  4. 
Waterworks.    See  Municipal  Corporations,  2-6. 

WILLS. 

Probate.    See  Appeal,  9.    New  Trial,  7,  8. 

Same:  Foreign  vrtUs. 
1.  Under  the  provisions  of  sees.  3787,  3789,  3790,  Stats.  1898,  govern- 
ing the  probate  of  foreign  wills,  and  sees.  4140,  4145,  Stats.  1898, 
and  sec.  905,  R.  S.  of  U.  S.,  governing  the  authentication  of  the 
records  of  a  foreign  court,  the  "exemplified  copy"  of  a  foreign 
will  and  of  the  record  admitting  the  same  to  probate  means  a 
duplicate  or  transcript  of  the  will  and  of  the  records  or  pro- 
ceedings in  the  probate  court  admitting  such  will  to  probate, 
duly  certified  by  the  custodian  as  having  "been  by  him  com- 
pared with  the  original,"  and  on  failure  to  comply  with  such 
requirement  the  county  court  to  which  application  to  admit 
such  foreign  will  is  made  does  not  acquire  jurisdiction.  In  re 
Boats  Will,  264 

1.  Under  sec  3790,  Stats.  1898,  it  is  error  to  refuse  probate  of  a  for- 
eign will  where  there  was  no  controversy  as  to  the  foreign 
probate  having  been  made  by  a  court  of  competent  jurisdiction, 
and  the  exemplified  copy  of  the  proceedings  in  the  foreign 
jurisdiction  shows  them  to  be  regular  in  every  respect.  In  re 
Gertsen's  WW,  602 

3.  On  application  under  sec.  3790,  Stats.  1898,  to  probate  a  foreign 

will,  the  mere  fact  that  some  essentials  of  a  valid  original 
probate  in  this  state  are  lacking  will  not  authorize  the  county 
court  to  refuse  it  probate.  Ibid. 

Same:  Evidence. 

4.  On  proceedings  for  the  probate  of  a  will,  the  evidence  as  to  un- 

due influence  and  mental  capacity,  stated  in  the  opinion,  is  held 
to  present  no  such  clear  and  overwhelming  preponderance 
against  the  findings  of  the  trial  court  as  to  justify  reversal. 
Mueller  v.  Pew,  288 

5.  On  proceedings  for  the  probate  of  a  will,  declarations  of  the 

testator  tending  to  show  the  exertion  of  undue  influence  over 
him  by  the  principal  beneficiary  are  inadmissible,  and,  even 
if  admitted,  are  not  evidence  of  the  facts  so  narrated  by  him. 

Ibid. 
4.  In  proceedings  for  the  probate  of  a  will,  on  an  issue  as  to  un- 
due influence  exerted  on  the  testator,  it  is  not  sufficient  to 
show  that  the  testator's  reason  was  convinced  by  persuasion 
or  argument,  if  it  is  by  his  own  will  and  intention  that  he 
•carries  that  decision  into  effect  Ibid. 
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Same:  Hearing  or  trial.  % 

7.  In  proceedings  for  the  probate  of  a  will,  no  reversal  of  a  Judg- 

ment admitting  the  will  to  probate  can  be  predicated  on  the 
refusal  of  the  court  to  take  the  verdict  of  the  jury  that  sat  on 
the  trial  of  the  cause.    Mueller  v.  Pew,  288 

Construction:  Condition*  and  restriction*, 

8.  Testatrix  bequeathed  a  sum  of  money  to  her  son,  to  be  paid  in 

fifteen  yearly  instalments,  on  condition  that  he  attend  the  reg- 
ular meetings  of  a  certain  church,  and,  by  a  subsequent  clause, 
provided  that,  if  the  son  did  not  try  in  good  faith  to  carry  out 
the  condition,  the  sum  so  bequeathed  should  go  to  a  charitable 
society.  Held,  that  the  will  did  not  vest  in  the  son  absolute 
title  to  the  bequest,  but  that  it  was  the  intention  of  the  tes- 
tatrix that  the  bequest  should  pass  subject  to  the  conditions 
specified.    In  re  Paulson9*  Will,  612 

0.  In  the  construction  of  a  will  the  intention  of  the  testator  as  ex- 
pressed therein  must  govern.  Ibid. 

10.  In  an  action  to  construe  a  will,  extrinsic  evidence  is  admissible 

to  show  that  a  bequest  to  a  charitable  society,  having  no  ex- 
istence under  the  name  used  in  the  will,  was  in  fact  intended 
for  an  organization  incorporated  under  another  name.     Ibid. 

11.  A  provision  in  a  will  making  payment  of  a  legacy  conditioned 

upon  the  beneficiary  having  regularly  attended  a  named  church 
is  not  contrary  to  public  policy,  nor  does  it  infringe  the  pro- 
visions of  art  I,  sec.  18,  Const  Ibid. 

12.  Testatrix  bequeathed  $1,600  to  her  son,  payable  in  equal  annual 

instalments  for  a  period  of  fifteen  years,  provided  he  should 
attend  regular  meetings  of  a  named  church.  A  subsequent 
clause  provided  that,  if  the  son  did  not  try  in  good  faith  to 
carry  out  the  condition,  the  "$1,500"  should  go  to  a  certain 
charitable  society,  to  be  paid  in  fifteen  equal  annual  instalments 
commencing  five  years  after  testatrix's  death.    Held: 

(1)  The  bequest  was  not  void  for  uncertainty  or  indeflnite- 
ness. 

(2)  The  questions  as  to  whether  the  son  had  attended  "regu- 
lar meetings"  of  the  church,  or  if  he  had  not  attended  was  ex- 
cusable, were  properly  for  the  determination  of  the  court 
should  judicial  determination  be  necessary. 

(8)  The  conditions  attached,  at  least  during  the  time  the 
fifteen  annual  payments  were  to  be  made. 

(4)  >The  provision  for  the  payment  of  the  "$1,500"  over  to 
the  society  referred  to  the  portion  remaining  unpaid  at  the  time 
of  the  son's  default  Ibid, 

Borne:  Action*  to  construe  will*:  Attorney9*  fees. 

13.  In  an  action  brought  for  the  construction  of  a  will  the  court  has 

no  authority  to  make  an  allowance  out  of  the  estate  for  fees  of 
the  attorney  of  the  beneficiaries  under  the  will  in  addition  to 
taxable  costs.    Eronshage  v.  Varrell,  597 

14.  An  action  to  construe  a  will  is  not  a  contest  arising  upon  an  ap- 

plication for  the  probate  of  a  will,  and  the  allowance  authorised 
by  ch.  397,  Laws  of  1901,  is  strictly  limited  to  "contests  arising 
therein,  upon  application  for  the  probate  of  any  will."        Ibid. 

15.  Under  ch.  397,  Laws  of  1901,  the  first  court  mentioned  refers  to 

the  one  having  primary  jurisdiction  of  the  probate  of  wills— 


Wis.] 


INDEX  747 


the  county  court— as  the  one  given  authority  to  allow  attorney's 
fees  and  direct  the  payment  thereof  out  of  the  estate.  In  re 
Gertsen's  Will,  602 

Window  Screens.  See  Mechanics'  Liens. 

WITNESSES. 

Production  of  document*.    See  Evidence,  8. 

Competency.    See  Discovebt.    Evidence,  8, 11, 13,  20,  21. 

Same:  Confidential  relations:  Husband  and  wife. 
L  Where  the  wife  of  a  party  acts  as  his  agent  in  respect  to  any 
matter  material  to  be  established  in  a  judicial  proceeding, 
either  respecting  the  particular  subject  of  inquiry  or  a  mere 
evidentiary  fact  in  respect  thereto,  she  is  a  competent  witness 
for  her  husband  as  to  everything  done  by  her  within  the  scope 
of  such  agency.    Chickering-Chase  Bros.  Co.  v.  White,  83 

Examination  of  witnesses.    See  Discovebt.   Rape,  6,  7.    Tbial,  L 

Cross-examination.    See  Stbebt  Railways,  2,  3. 

2.  A  party  should  not  be  deprived  of  his  right  to  cross-examination 

by  so  limiting  its  scope  that  the  value  and  weight  of  the  evi- 
dence given  on  the  direct  examination  may  not  be  fully  tested. 
Montanye  v.  Northern  Electrical  Mfg.  Co.  22 

3.  Cross-examination  of  a  party  for  the  purpose  of  discrediting  his 

evidence  is  governed  by  the  same  rules  as  that  of  any  other 
witness.    Bchwantes  v.  State,  160 

4.  Matters  utterly  irrelevant  cannot  be  inquired  into  on  cross-exam- 

ination, even  for  the  purposes  of  impeachment.  Ibid. 

5.  Questions  on  cross-examination  are  not  relevant  for  the  pur- 

poses of  impeachment,  unless  it  would  be  competent  to  prove 
the  existence  of  the  circumstance  suggested  by  the  questions 
otherwise,  upon  a  proper  foundation  being  laid  therefor,  where 
one  is  required.  Ibid. 

€.  Questions  on  cross-examination  in  regard  to  merely  imaginary 
circumstances  with  no  reasonable  ground  to  expect  favorable 
answers,  or  to  be  able  to  impeach  the  answers,  are  improper, 
and  when  permitted  against  objection  to  an  extent  liable  to 
prejudice  the  jury  as  to  the  truth  of  the  matter  in  hand,  it  is 
harmful  error.  Ibid. 

7.  It  is  error  to  exclude  answers  to  questions  put  on  redirect  exam- 

ination explaining  a  witness's  testimony  on  a  former  trial, 
where  the  witness  has  been  asked  on  cross-examination  as  to 
what  was  his  testimony  on  such  former  trial.  Eupfer  v.  Na- 
tional Distilling  Co.  306 

8.  Such  error  is  cured  by  a  subsequent  offer,  with  the  acquiescence 

of  the  court,  to  allow  such  testimony  to  be  given  without  objec- 
tion and  the  declination  of  such  offer.  Ibid. 
Redirect  examination.    See  Witnesses,  7,  8. 
Corroboration.    See  Rape,  4. 
Impeachment.    See  Rape,  7.    Witnesses,  4-6. 
Words  and  Phbases. 
Action.    See  Action,  1. 

Acts  or  neglect  of  cotenants,  in  lease.    See  Landlord  and  Ten- 
ant, 6. 
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Administrative  discretion.    See  Constitutional  Law,  1,  2. 

Appurtenances,  in  statute.    See  Mechanics'  Liens. 

Creditor,  in  statute.    See  Limitation  of  Actions,  6. 

Eviction.    See  Landlord  and  Tenant,  L 

Exemplified  copy,  in  statute.    See  Wills,  1. 

False  swearing,  in  policy.    See  Insurance,  13, 14. 

Felloxoservant.    See  Mastsb  and  Servant,  18. 

Final  order,  in  statute.    See  Appeal,  4. 

Fraud,  in  policy.    See  Insurance,  13,  14. 

Incompetence.    See  Negligence. 

Judicial  proceeding.    See  Libel  and  Slander,  3. 

Legislative  discretion.   See  Constitutional  Lav,  1,  2. 

Necessary  papers,  in  statute.    See  Costs,  2. 

On  account  of  any  trespass,  in  deed.    See  Deeds,  8. 

On  any  bond  given  by  a  guardian,  in  statute.    See  Guardian  and 
Ward,  12. 

Party.    See  Certiorari,  I. 

Person  having  a  claim  against,  in  statute.    See  Limitation  op 
Actions,  6. 

Privileged  occasion,    See  Libel  and  Slander,  6. 

Proper  board  of  health,  in  statute.    See  Paupers,  3. 

Proximately,  in  policy.    See  Insurance,  18. 

Reputable,  in  statute.    See  Physicians  and  Surgeons,  10. 

Resulting  from  any  poison  or  infection,  in  policy.    See  Insur- 
ance, 20. 

Resulting  from  bodily  infirmity  or  disease,  the  result  of  accident, 
in  policy.    See  Insurance,  21. 

Riding,  in  statute.    See  Railroads,  8. 

Saloon  barkeeper,  in  policy.    See  Insurance,  16. 

State  officer,  in  statute.    See  Officers. 

Stated  meeting,  in  statute.    See  Religious  Societies. 

Special  proceeding.    See  Appeal,  4. 

Transacting  business,  in  statute.    See  Corporations,  5. 

Under  any  legal  disability  to  sue,  in  statute.    See  Guardian  and 
Ward,  14. 

Yice-principal.    See  Master  and  Servant,  20. 
Writs. 

Of  assistance.    See  Assistance,  Writ  op. 

Of  certiorari.    See  Certiorari. 


-  •  c :.: 
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